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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF LOUISIANA

GEORGE KESTLER, JR. CIVIL ACTION

VERSUS NO. 15-1127

MOTIVA ENTERPRISES, LLC SECTION: “G"(5)
ORDER

In this litigation, Plaintiff George Kestler, Jr. (“Plaintiff”) alleges that his employer,
Defendant Motiva Enterprises LLC (“Motiva”), erggd in age discrimination under Louisiana law
when it terminated him from hisosition after 23 years of servit®ending before the Court is
Motiva’s “Motion for Summary Judgment.’Having reviewed the motion, the memoranda in
support, the memorandum in opposition, the recordttedpplicable law, the Court will grant the
motion.

|. Background

A. Factual Background

Kestler alleges that he began working for Shell Oil Company, co-owner of Motiva, on
February 18, 1993He alleges that on February 25, 2014, rdconsecutive years of service, he
was terminated from his position at the age of B8stler alleges that the reason that was given for

his termination was that he was “stealingdinor charging the company for hours he had not
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worked? According to Kestler, this reason is faland is a pretext for age discriminatfdtestler
alleges that he worked at least sixty hours a vweddeep up with workloads and the needs of the
refinery and no specific training wa@rovided to him about how toatge his hours, take lunchtime,
or keep daily records of his work taskéestler alleges that a few months after he was terminated,
he was replaced by an employee twenty years younger than him.
B. ProceduralBackground

Kestler filed this lawsuit against Motiva éebruary 24, 2015 in tH9th Judicial District
Court for the Parish of St. Charles, Louisiaabeging that Motiva has violated the Louisiana
Employment Discrimination Law,ouisiana Revised Statute 23:31Rlotiva removed the case to
this Court on April 9, 2015

Kestler filed a “Motion to Cotinue Trial Date” on January 12, 20 6 he Court denied the
motion on January 21, 2016, finding that Kesthead failed to establish good cause for a
continuancé? However, the Court ordered that if Kles was able to show good cause as to why

he failed to depose the two witnesses he merdionhis motion, the Court would order that their
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depositions be taken before trtdKestler did not submit any additional briefing regarding the two
witnesses.

Motiva filed the instant motion on January 5, 261&estler filed an opposition on January
26, 2016" With leave of Court, Motivéiled a reply on February 3, 20160n February 19, 2016,
the Court noted that Kestler had asserted in his “Statement of Material Facts Which Present a
Genuine Issue” that there is a genuine issue témahfact regarding: “[w]hether Motiva failed to
follow its policy of progressive discipline when it terminated Kestlemhe Court observed that
Kestler had made no argument regarding this issue and that Motiva had not addressed this issue in
its reply memorandurff Therefore, the Court ordered thetfes to submit additinal briefing, citing
relevant authority, regarding whether Motiva’'s alleged failure to follow its policy of progressive
discipline raises a genuine issue of material tha&t the stated reason for Kestler’s termination is
merely a pretext for discriminatidhKestler submitted a supplemental memorandum on February

22, 2016% Motiva filed its response on February 23, 2616.
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Kestler then filed a “Motion for Leave of Court to File Amended Supplemental
Memorandum in Opposition to Motion for Summary Judgnférihd “Motion for Expedited
Hearing.”™ Motiva filed an opposition to the motion for leave to file on February 24, 20l
Court granted Kestler's motion for leave iie its amended supplemental memorandum, but noted
the objections Motiva lodged against the Court’s consideration of exhibits that Kestler had
submitted, and stated that it would address tloégections in the Court’s consideration of the
motion for summary judgmert.On March 1, 2016, with leave of Court, Motiva filed a second
supplemental memorandum in support of its motion for summary judgfment.

Il. Parties’ Arguments

A. Motiva’'s Arguments in Support of Summary Judgment

Motiva moves for summary judgment on Kestler’'s Louisiana age discrimination claim on
the grounds that “[t]he undisputed evidence dermates that Kestler's employment was terminated
for a legitimate, non-discriminatory reason: management’s belief that Kestler committed payroll
fraud by charging the company toours that he did not work”Motiva asserts that because Kestler
cannot prove that Motiva’s stated reason for termination was a pretext for age discrimination, the

Court should grant the motion for summary judgniént.
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Motiva asserts that Kestler was an at-will eoygle and Louisiana courts have consistently
held that employers have thight to dismiss at-will employees “at any time and for any reason
without incurring liability.”® Motiva contends that Kestler's age discrimination claim is governed
by the Louisiana Employment Discrimination Law (“LEDL”) which makes it unlawful for an
employer to “[f]ail or refuse to hire, or to dischar@ny individual or otherwise discriminate against
any individual with respect to his compensation, or his terms, conditions, or privileges of
employment because of the individual's adfe.”

According to Motiva, Kestler'age discrimination claim undine LEDL should be analyzed
under the burden-shifting framework establgshg the United States Supreme CouNlgDonnell
Douglas Corp. v. Greett In order to survive summary judgment, Motiva asserts that Kestler must
offer evidence sufficient to allow a reasonable pargonclude that he was discharged because of
his age®® Motiva contends that, as the United States Supreme Court made ¢Bras@nv. FBL
Financial Services, IncKestler must prove by a preponderance of the evidence that his age was the
“but-for” cause of the terminatiofiFurthermore, Motiva assertsatithe Louisiana Supreme Court
has held a plaintiff must show that his age was a “determinative” factor in Motiva’s détision.

Motiva argues that Kestler cannot establiske fourth element of a prima facie case of

21d. at p. 7 (citingQuebedeaux v. Dow Chem. C2001-2297 (La. 6/21/02); 820 So. 2d 542, Fé&ad v.
Willwoods Cmty.2014-1475 (La. 3/14/15); 165 So. 3d 883, 887).

%01d. at p. 8 (citing La. Rev. Stat. 23:312(A)(1)).
3114, (citing 411 U.S. 792 (1973)).

%21d. at p. 9 (citingLaBove 802 So. 2d at 574).
#d. (citing 557 U.S. 167 (2009)).

341d. (citing Montgomery v. C&C Self Enterd.0-705 (La. App. 3 Cir. 3/30/11); 62 So. 3d 279, 282).
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discrimination because he was replaced by awihaal in the protected age group and he has no
evidence that similarly situated individuals outside the protected age group were treated
differently *> Motiva asserts that even if Kestler couldtsta prima facie case, his claim fails as a
matter of law because Motiva has articulated a legitimate, non-discriminatory reason for terminating
Kestler's employment and there is no evidence to suggest that the stated reason was ptetextual.
Motiva asserts that it terminated Kestler becamaragement believed that he falsified time
records and committed payroll fratldlotiva contends that it is well established that falsifying time
records constitutes a legitimate, non-discriminatory reason for discharging an eniptmgeeding
to Motiva, it is undiputed that Kestler reported 1,534 hours of overtime for 2013, and that Mike
Partipilo (“Partipilo”), Shell’'s U.S. Compensation Manager, who oversees payroll for employees
at the Norco, Louisiana Refinery where Kestl@rked, contacted Lisa Nix (“Nix”), the Human
Resources Account Manager for maintenance erepkogit the Norco Refinery, regarding Kestler’s
2013 overtimé? Motiva asserts that theis no evidence that Partipilo had any idea of how old
Kestler was when he asked Nix to look into Kestler’s time rec8rscording to Motiva, Nix
began an investigation into Kestler’s time records that included talking to Kestler’s supervisor, Perry

Montz (“Montz”), about Kestler's overtime, reviewing Kestler's overtime reports, meeting with

%1d. at p. 10.
% d.
$71d.

% 1d. (citing Huda v. Lockheed MartjiNo. 07-9090, 2008 WL 191300 (E.D. La. Jan. 22, 2008) (Barbier,
J.);Ebbs v. The Folger Coffee Cdlo. 94-3117, 1997 WL 472515 (E.D. La. Aug. 18, 1997) (Lemelle, J.)).

%1d. at pp. 2-3.

41d. at p. 3.



Kestler on three occasions to discuss his timerdsgagomparing Kestler’s time report to the Norco
Refinery’s gate logs, and following up with manegfer whom Kestler claimed he was performing
overtime work’*

Motiva asserts that when Nix specifically asked Kestler about eight hours of overtime he
claimed on Christmas Day in 2013, Kestler admitted that although he was on call in the event of
emergencies, he did not go to the Norco Refirer receive any work-related calls on the duty
phone?? Motiva also contends that Kestler reported three overtime hours on two days in January
2013 when he attended a training with other eygés who reported only one hour of overtime and
that, when questioned, Kestler gave conflicting stories about the amount of overtime he*vorked.
Motiva asserts that, in the investigation, Nix dtmend that Kestler routinely reported every minute
of off-site lunches as work time and that, whkeastler was questioned, Nix believed that some of
the time reported was not actually work tifidccording to Motiva, Nix’s investigation revealed
that even if all of the time Kestler spent ofétrefinery property between the time he entered the
refinery in the morning and last left the refipen the evening was actual work time, he was
charging the company an average otatra three quarters of an hour per ¢faylotiva contends
that Nix reported her findings in a summary tsla¢ provided to Human Resources Manager Steve

France, along with a recommendation that Kestléetmeinated for falsifying his time records and

411d. (citing Rec. Doc. 17-4 at pp. 3, 10-11; Rec. Doc. 17-2 at p. 10).

“21d. at p. 4 (citing Rec. Doc. 17-2 at pp. 6-8, 24-25).

“31d. (citing Rec. Doc. 17-5 at pp. 4-5; Rec. Doc. 17-4 at pp. 8-9).

41d. at p. 5 (citing Rec. Doc. 17-5 at pp. 4-5; Rec. Doc. 17-4 at pp. 15-16).

“5|d. (citing Rec. Doc. 17-4 at pp. 4-5).



committing payroll fraud® Motiva asserts that the termination recommendation was vetted by
Human Resources and Maintenance and Plant mareayén Norco, as well as corporate managers
in Houston, and Kestler was terminated forifgisg his time records and committing payroll fraud

on February 25, 2014 According to Motiva, Kestler testifigat the company told him that he was
being terminated for stealing time and that nofoo® Motiva ever told him that the decision was
based on his agéFurthermore, Motiva asserts that Kestistified that he had no reason to believe
that Nix and Montz did not genuinely believe that he had stolen‘time.

Motiva asserts that even if Kestler could pravat Nix and Montz’s beliefs were mistaken,
his claim would still fail because the LEDL doeg ffarotect older employees from erroneous or
even arbitrary personnel decisions, but ontyrfrdecisions which are unlawfully motivatedl.In
support, Motiva cites this Court’s decisionDees v. United Rentals North America, Jivehere,
Motiva asserts, this Court granted summary juelginfinding that the plaintiff had done nothing
more than state in a conclusory manner thatdeediscriminated against and dispute the underlying
facts regarding his termination in attempting to prove that his employer made the wrong decision

in firing him.>* Motiva contends that the sole dispositisgue in this case is whether Motiva was

8 1d. (citing Rec. Doc. 17-4).

471d. (citing Rec. Doc. 17-3 at pp. 5, 7, 13).

“81d. (citing Rec. Doc. 17-2 at pp. 13, 18).

“91d. at p. 6.

*01d. at p. 11 (quotingvloss v. BMC Software, In610 F.3d 917, 926 (5th Cir. 2010)).

*1d. at p. 12 (citing No. 11-547, 2012 WL 1069183 (E.D. La. Mar. 29, 2012) (Brown, J.)).
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acting on a good-faith belief that Kestler had fasifhis time when it decided to terminate his
employment?

Motiva asserts that Kestler's subjective belief that he was discriminated against is not
competent evidence of age discriminatidRurthermore, Motiva contends that the Fifth Circuit has
affirmed district courts’ granting of summary judgment in cases where the evidence of
discrimination is even stronger than it is h&r#lotiva contends that iBodenheimer v. PPG
Industries, Inc. the Fifth Circuit affirmed the decision of the district court granting summary
judgment on an age discrimination claim where the plaintiff presented evidence that a regional
manager had made a comment about the employdéessnent benefits, presented affidavits of two
customers who stated that the quality of service in the office deteriorated after the employee’s
termination, and presented the plaintiff's own @dfrits, in which he alleged that he was better
qualified than the younger employee who replaced®him.

Similarly, in Cervantez v. KMGP Services Co., |[ndotiva asserts that the Fifth Circuit
affirmed the district court’s granting of summaudgment on an age discrimination claim on the
grounds that the plaintiff had failed to prove tttet employer’s proffered reason for termination,

a violation of the employer’s computer usgmplicy, was pretext for age discriminatiSiMotiva
asserts that i€ervantezthe plaintiff had proffered evideno¢ inconsistencies in the employer’s

proof that he violated the computer usggdicy and a comment made by a member of upper

21d. at p. 13 (citingVaggoner v. Garland®87 F.2d 1160, 1166 (5th Cir. 1993)).

531d. at p. 14(citing Molnar v. Ebasco Constructors, In€86 F.2d 115, 119 (5th Cir 1993)).
%1d. at p. 15.

55 1d. at p. 14 (citing 5 F.3d 955, 957 (5th Cir. 1993)).

%6 |d. at p. 15 (citing 349 F. App’x 4 (5th Cir. 2009)).
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management four years earlier that the camypwas expanding and going to start hiring young
peoplex’ Motiva contends that, unlike BodenheimeandCervantezhere, Kestler has not adduced
evidence of any age-related commefRather, Motiva argues, Kestler’'s case consists solely of
Kestler's opinion and pleas for sympathy because he was a long-term employee and a hard
worker> Motiva asserts that because Kestler has iteace to prove that Motiva terminated him
because of his age, rather than because itveelithat he falsified kitime records, Motiva is
entitled to summary judgment dismissing this action with prejuflice.
B. Kestler's Arguments in Opposition to the Motion for Summary Judgment

In opposition, Kestler asserts that he was ileated after 23 consecutive years of service
to Shell Oil and Motiva at thage of 53 and replaced by Victor Adams who is 39 years ofd.
Kestler asserts that he has presented suffi@eience to demonstrate a prima facie case of
unlawful discrimination by showing that: (1) he was discharged; (2) he was qualified for the
position; (3) at age 53 he was within the protectads; and (4) he was replaced by someone outside
of the protected claséFurthermore, Kestler asserts that tmly other employee who was fired for

payroll fraud was David Landeche, wivas fired when he was 54 years Sl estler also contends

571d. (citing 349 F. App’x at 4).
8 d.

< d.

801d. at p. 16.

%1 Rec. Doc. 32 at p. 1.

®21d. at p. 11.

83 1d. (citing Rec. Docs. 32-11, 32-12 at p. 1).
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that Motiva hired all young heavy equipment operaamics that the mechanical inspector jobs went
to younger people as wéfl.

Kestler also contends that he has coménfarth sufficient evidence that Motiva’s alleged
non-discriminatory reason for termination is a pretext for age discrimirfatiastler asserts that
he has always worked a lot of overtime and whismprevious supervisors were questioned about
his overtime, the supervisors told Human ResoutttasKestler was needed and that the facility
could not function without hirff. Kestler asserts that because his skill sets were broad and covered
many disciplines throughout the refinery, it makessémast he had more overtime because he could
fill in for several position§! Kestler contends that employesten called him for assistance after
he had left the facility® He also asserts that the Court casuane that because Partipilo is a Human
Resources employee, he would have access tteKeslemographic information and “it would be
foolish to think that Mr. Partiplo [sic] was natvare that Kestler wadigible for full pension
retirement in less than 2 yeaf$Ih fact, Kestler states in his dachtion that Partipilo informed him
that he was eligible for full retireemt pension in less than two ye&&estler also asserts that

Motiva “attempted to terminate [him] for several issues before subsequently and ultimately agreeing

%1d.
S1d. at p. 12.
% 1d.
51d.
8 1d.
®1d. at p. 13.

“Rec. Doc. 32-2 at p. 6.
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on the pay discrepancy*

"Kestler asserts that the alleged nondiscriminatory reason for Kestler’s
termination is a pretext for age discriminatiathuse the payroll system at Motiva is not solely
based on the number of hours employees spend on site and his self-reported work hours were
accuraté? Kestler contends that Montz has testified that he did not approve Kestler's overtime
despite the fact that under the company policy a leader or supervisor must approve évertime.
Therefore, Kestler asserts that Montz is at fault, not Ketler.

Kestler asserts that the United States SugrCourt case cited by Motiva for the proposition
that a plaintiff bringing a dispate treatment claim must prove by a preponderance of evidence that
age was a “but-for” cause of the terminatiddross v. FBL Financial Services, Inas
distinguishable because that case was und@ga®iscrimination in Employment Act (“ADEA”),
not Louisiana law, and there, the case wasatdhe summary judgment stage but was being
reviewed after a jury tridf. Kestler asserts that several circuits have held that the requirement that
the plaintiff show that age was the “but-for” causeeofination is only applicable at the trial stage

whereas théMcDonnell Douglashurden-shifting framework applies at the summary judgment

stage’® Kestler contends that, in order to defeat a motion for summary judgment, the Court must

1d.atp. 7.

?Rec. Doc. 32 at p. 13.

#1d. at pp. 13-14.

1d. at p. 14.

S 1d. at p. 9 (citing 557 U.S. 167 (2009)).

8 1d. (citing Shelley v. Greer666 F.3d 599, 607—-08 (9th Cir. 201R&ibowitz v. Cornell Uniy.584 F.3d

487, 498 (2d Cir. 2009)elez v. Thermo King de P.R., 885 F.3d 441, 446-47 (1st Cir. 200@pnnolly v. Pepsi
Bottling Grp., LLG 347 F. App’x 757, 759—-61 (3d Cir. 2009)).

12



decide whether Kestler has produced facts which, if believed, would lead a reasonable jury to
conclude that it was more likely than not that Motiva terminated Kestler because of His age.
C. Motiva’s Arguments in Further Support of Summary Judgment

Motiva asserts that Kestler has failed to creatgenuine issue of material fact to defeat
summary judgmentFirst, Motiva argues that Kestler’'s obj@ets in his statement of material facts
violate the Local Rules and the@t’s Scheduling Order which requirkestler to provide “specific
references to the record evidence” that calittaMotiva’s statements of undisputed f&atlotiva
asserts that because Kestler has failed to do so, all of the facts listed in Motiva’'s Statement of
Undisputed Facts should be deemed admitted.

Next, Motiva asserts that Kestler's deak#on is not proper summary judgment evidence
because it is “riddled with statements that are speculative, hearsay, subjective opinion, or otherwise
not based on personal knowledg&Motiva contends that Federal Rule of Civil Procedure 56(c)(4)
provides that a declaration used to suppoopmose a motion for summary judgment must be made
on personal knowledge, set out facts that wouldadmissible in evidence and show that the
declarant is competent to testify on the matters statddwever, according to Motiva, Kestler’s

declaration purports to offer testimony about what other witnesses know or und&ttatida

71d. at p. 10 (citingRhodes v. Guiberson Oil Toplg4 F.3d 989, 994 (5th Cir. 1996) (en banc)).
8 Rec. Doc. 36 at p. 1.

1d. at p. 3.

81d. at p. 4.

8d.

81d.

81d.
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asserts that Kestler's declaration does not set forth any facts establishing that he has personal
knowledge about the subjective mindset of thoskviduals and therefore the declaration should
be entitled to no weight and shdulde disregarded by the CoéfrEurthermore, Motiva argues that
Kestler's declaration contains inadmissible hearsay which is not proper summary judgment
evidencé® Motiva asserts that because Kestler has not made any attempt to show an applicable
exception to the hearsay rule, the testimony regarding what past supervisors and other employees
stated should be disregardéd.

In addition, Motiva contends that Kestler's declaration also contains statements that are
“either misleading, inconsistent with his own deposition testimony, or Bokdtiva asserts that
the Supreme Court has recognized that districttsanay refuse to consider declaration testimony
that is blatantly inconsistent with thensmary judgment record and, based upon the numerous
inconsistencies between Kestler's declaration and the record, the Court should dd%o here.

Motiva also argues that Kestler's claim cannot survive a motion for summary judgment
based upon his “bogus allegations” regarding.\C.ompensation Manager Mike Partigiidotiva
also contends that Kestler’'s allegations about Partipilo are irrelevant because an allegedly age-
related comment is evidence of discriminatory intetty if it is attributable to a decision-maker and

the undisputed record proves that Partipilo wasmalved in the decision to terminate Kestler’s

81d. at p. 5 (citingWilliamson v. U.S. Dep't of Agric815 F.2d 368, 383 (5th Cir. 1987)).
8 1d. (citing Cormier v. Pennzoil Explor. & Prod. G®69 F.2d 1559, 1561 (5 Cir. 1992)).
81d. at p. 6.

81d.

8 d. at pp. 7-8 (citingcott v. Harrig 550 U.S. 372, 379 (2007)).

81d. at p. 8.
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employment? In addition, Motiva asserts that Kestlecenclusory allegations about Partipilo
“inquiring” about him in the past and contacting him about his retirement benefits do not comply
with Federal Rule of Civil Procedure 56 whigguires that affidavits opposing summary judgment
be specific* Motiva also contends that even assuming Partipilo did notify Kestler regarding his
retirement eligibility, this does not constitute evidence of age discrimination under Fifth Circuit
precedent finding that evidence regarding “high salary” and “fast-approaching eligibility for
retirement benefits” is insufficient to estahlia claim of age discrimination because the ADEA
prohibits discrimination on the basis of age, not salary or senférity.

Motiva also argues that the organizationahrthattached to Kestler's declaration is
insufficient to defeat Motiva motion for summary judgmefitMotiva contends that the document
is hearsay and Kestler should not be permitteelyoon it because he never produced it in discovery
and did not include it on his exhibit [¥tMotiva asserts that the Court should strike this exhibit
from the record and disregard any argumentsted to the chart for purposes of its summary
judgment ruling as a resitMotiva also contends that theasthshould be disregarded because it

is fundamentally inconsistent with Kestler'sgerdeposition testimony in which he stated that he

% 1d. (citing Nichols v. Loral Vought Sys. Cor81 F.3d 38, 41-42 (5th Cir. 1996)).
%11d. at p. 9 (citingRichardson v. Oldhami2 F.3d 1373, 1378 (5th Cir. 1994)).

921d. (citing Armendariz v. Pinkerton Tobacco C68 F.3d 144, 152 (5th Cir. 1995)).
%1d. at p. 10.

%“1d.

% 1d. (citing Patterson v. Houston Indep. Sch. Qis%Z0 F. App’x 367, 370 (5th Cir. 2014)).
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did not have any idea of instzas where other people were discriminated against on the basis of
age?®

Finally, Motiva contends that even assuming that the Court were to consider Kestler’s chart,
it would not allow him to survive summgjudgment because it is irrelevahficcording to Motiva,
evidence concerning the experiences of other emplayeglgvant only if the other individuals are
similarly situated to the plaintiff in that theyveaheld the same job or responsibilities, shared the
same supervisor or had their employment stdeétesrmined by the same person, and have essentially
comparable violation histori€&Motiva asserts that the miscondhbygtthe plaintiff that resulted in
the adverse employment action must have beetigaéio that of the other employees as Well.
Motiva contends that Kestler has not cited a sbfezl/idence to prove that the individuals listed
on the chart are similarly situat&iMotiva also points to Kestler’s deposition testimony where he
was asked if he knew of any person in his posithat the company had determined was stealing

time, to which he responded “N&*

%1d. at p. 11 (citingS.W.S. Erectors Inc. v. Infax, In€2 F.3d 489, 495 (5th Cir. 1996)).
1d. at p. 12.

% |d. (citing Wyvill v. United Cos. Life Ins. G®212 F.3d 296, 302 (5th Cir. 200@)yrner v. Kan. City S.
Ry. Co, 675 F.3d 887, 893 (5th Cir. 2012)).

%1d. at pp. 12—13 (citingurner, 675 F.3d at 893).
101d. at p. 13.

1011d. (citing Rec. Doc. 36 at p. 36).
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D. Kestler's Supplemental Memorandum in Opposition to Summary Judgment

On February 19, 2016, the Court noted that Kestler had asserted in his “Statement of Material
Facts Which Present a Genuine Issue” that there is a genuine issue of material fact regarding:
“[w]hether Motiva failed to follow its policy of progressive discipline when it terminated Kestfer.”

The Court observed that Kestler had made no aegtinegarding this issue and that Motiva had not
addressed this issue in its reply memorandfimherefore, the Court ordered the parties to submit
additional briefing, citing relevant authority, redeg whether Motiva’s alleged failure to follow
its policy of progressive discipline raises a genussee of material fact that the stated reason for
Kestler’'s termination is merely a pretext for discriminatityn.

In his supplemental memorandum, Kestler asseatsathall times relevant to this lawsuit,
Motiva had a progressive discipline poli®yKestler points to the deposition testimony of Montz
who describes the progressive discipline polidplsws: “So there’s coaching and counseling and
then there’s formal disciplingyhich is an oral reminder, a written reminder, a DML — which is a
decision-making leave — and terminatidff.Montz also testified that he had used the progressive
discipline in the pasf’ Kestler also asserts that he hadeapectation of a progressive discipline

policy because it was invoked on a disciplinary action taken against him it°2@gstler cites to

192Rec. Doc. 41.

103 d.

104 d.

1% Rec. Doc. 42 at p. 1.

1% 1d. at pp. 1-2 (citing Rec. Doc. 32-6 at p. 4).
17Rec. Doc. 32-6 at p. 4.

1% Rec. Doc. 42 at p. 2.
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an email from Matthew Kline, Human Resource Account Manager, that recommends that
management move to the first step in the progressive discipline process for an infraction that
involved Kestler in 2011%°Kestler also points to an oral reminder that he recéiV&astler asserts

that he was fired after 23 years without waghand without the company using its progressive
discipline policy***

Kestler asserts that the Fifth Circuit hasagnized that failure to follow a progressive
disciplinary system may give rise to inferences of prétéitestler cites three Fifth Circuit cases
in support:'® Kestler asserts that (Boudeau v. Nat'l Oilwell Varco, L.Pthe Fifth Circuit stated
what “when an employer opts to have a disciplirsgistem that involves warnings, failure to follow
that system may give rige inferences of pretext* Kestler contends that Machinchick v. PB
Power, Inc, the Fifth Circuit stated that even the nmandatory nature of a progressive discipline
plan “did not eliminate the infenee of pretext raised by [the] failure to follow an internal company
policy specifically stating that it should be ‘followed in most circumstancésEinally, Kestler

citesKeller v. Coastal Bend Collegim which the Court stated “albugh this court has held that an

employer’s failure to follow its own progressivedpline policy can be evehce of pretext, Keller

1% Rec. Doc. 43 at p. 1.

10d.

d.

"2Rec. Doc. 42 at p. 2.

13d. at p. 3.

141d. (quoting 793 F.3d 470 (5th Cir. 2015)).

1151d. (quoting 398 F.3d 345 (5th Cir. 2005)).
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has failed to put forth any evidence establishing that the College used such a'ffokegtler
asserts that, contrary to the fact&eller, here, evidence has been submitted that Motiva used its
progressive discipline policy’

Kestler also asserts that he has submitted ethidence of pretext, including evidence that
he did not falsify his time records and waseregiven training on how to calculate his tifd.
Kestler also asserts that he pled for the compange its progressive discipline system rather than
terminating him-*
E. Motiva's Supplemental Memorandum in Support of Summary Judgment

Motiva contends that Kestler's allegatitimat Motiva failed to follow its progressive
discipline policy is insufficient to create a matersaue of fact for twoeasons: (1) Motiva did not
deviate from its policies when it terminated Kess employment and (2) there is no evidence that
Motiva applied its progressive discipline policjfdiently to younger employees who falsified their
time entries?’ First, Motiva asserts that the Motiva Code of Conduct requires all employees to
provide complete and accurate information in any business record they prepare, including their
employee time record$! Motiva contends that the Code of Conduct further states that any person

who violates the company’s ethical standards, sdjcor the law is subject to disciplinary action

11814, (quoting No. 15-40710, 2015 WL 6445751 (5th Cir. 2015)).
17 d.

18 d.

19d.

120Rec. Doc. 44.

1211d. at p. 1 (citing Rec. Doc. 32-10 at p. 21).
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up to and including terminatid Citing the deposition testimony of Nix, Motiva contends that
although it does maintain a progressive disciplinepgat is used primarily for disciplinary actions
against hourly employees, opposed to staff employees like K&&Ngstiva also asserts that when

an employee has committed an act of theft or other egregious violation of company policy, the
company’s normal policy is to bypass the stepfoohal discipline and proceed immediately to
termination®* In support, Motiva cites Montz’s depositi testimony where he stated that conduct
like stealing would result in automatic terminatiéh.

Motiva also submits the deposition testimon¥estler, who testified that David Landeche
was also terminated for charging time that he wasn’t workfr@jiting the investigation summary
regarding David Landeche, Motiva contends that Landeche was also terminated without any
progressive disciplin&’

Motiva asserts that the decision to terate Kestler's employment was completely
consistent with its own policies amise language of the Code of CondtfétMotiva submits the
testimony of Nix, Human Resources Account Mam&gethe maintenance employees at the Norco
Refinery, who testified that the company always reserves the right to skip steps in its progressive

discipline policy and the decision was made ist@’s case that his conduct was egregious enough

1221d. at p. 2 (citing Rec. Doc. 32-10 at p. 9).
123d. (citing Rec. Doc. 44-1 at p. 6).

124 d.

1251d. (citing Rec. Doc. 44-2 at p. 7).

1261d. at pp. 2—3 (citing Rec. Doc. 44-3 at p. 6).
1271d. at p. 3 (citing Rec. Doc. 44-4 at p. 2).

128 |d
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to warrant terminatio’ In support of its assertion that this evidence demonstrates that Kestler
cannot prove that the reason given for his tertronavas pretextual, Motiva cites a Fifth Circuit
case,Taylor v. Peerless Industriee/here the court held that an employer’s failure to follow its
progressive discipline policy was insufficient égtablish pretext because the policy was non-
mandatory and the employee had no evidencdltibagmployer had applied the policy differently
in other case¥® Motiva also cites a Northern District of Texas c&ennison v. AT&T Corpin
which it asserts the court found that the codeoofdeict clearly stated that policy violations could
result in dismissal and stated that it wouldsextond-guess AT&T’s business decision to discharge
the plaintiff for her infraction$®*

Second, Motiva asserts that even assuminglé&tesould show that Motiva failed to follow
its progressive discipline policy, this is insufficiémshow pretext becauieere is no evidence that
Motiva applied its progressive discipline policjferently to younger employees who falsified their
time records®? Motiva contends that, in the Fifth Circuit, an employer’s failure to follow a
progressive discipline policy is only probative adatiminatory intent when the plaintiff has proof
that the policy was applied differently to others outside the protected€lassupport, Motiva
citesHamilton v. AVPM Corpa Fifth Circuit case where teurt stated, “Although an employer’s
failure to follow its own policies may be probatiekdiscriminatory intent, we require discharged

employees in discrimination cases to show, intaaig that they were treated differently from non-

1291d. (citing Rec. Doc. 44-1 at p. 8).

1301d. (citing 322 F. App’x 355, 367 (5th Cir. 2009)).

131d. (citing No. CA 3:97-CV-1565-R, 1998 WL 873032, at *16-18 (N.D. Tex. Dec. 3, 1998)).
132|d. at p. 4.

133 |d
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minority employees®*Motiva also cites another Fifth Circuit ca€Kkpala v. City of Houstqrin
which the court stated “Even had Okpala showntti@City failed to follow its own procedures in
the layoff, he must also show that the procedure was adhered to differently in cases involving
employees who were not members of his protected grdupihally, Motiva cites a Western
District of Louisiana caséjedgemon v. Madison Parish School Bqavtiere the court found that
“Even if plaintiff were to show that the MPSBiled to follow its RIF Policy, this is not enough to
establish discriminatory intent in the case ofstdarged employee. Rather, she must also show that
she was treated differently from other employaaside of her protectezlass (or those who were
significantly younger than her}* Motiva asserts that evidence that Motiva applied its progressive
discipline policy differently to younger employassequired because “[t{jhe ADEA cannot protect
older employees from erroneous or even arbitrary personnel decisions, but only from decisions
which are unlawfully motivated:® Motiva contends that there is no evidence that Motiva treated
younger employees who falsified their time records any differently than it treated K&stler.
F. Kestler's Amended Supplemental Memorandum In Opposition to Summary Judgment

In his amended supplemental memorandum, Kestler asserts that Wayne Fernandez
(“Fernandez”), the Central Shop Mechanical Teheader, also testified that Motiva has a

progressive discipline policy?Kestler asserts that Fernandez would warn his subordinates that they

1344, (quoting 476 F.3d 337, 346 (5th Cir. 2007)).

135 d. (citing 397 F. App’x 50, 53 (5th Cir. 2010)).

136 |d, (citing No. 14-0817, 2015 WL 4094701 (W.D. La. July 7, 2015)).

1371d. at p. 5 (quotingMoss v. BMC Software, In610 F.3d 917, 926 (5th Cir. 2010)).
138 d.

1% Rec. Doc. 50 at p. 4.
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were “stepping on the line” before taking any typdis€iplinary action and Fernandez testified that
he would expect to receive a warning from a manager if he had done somethindg*ivrong.

Kestler also contends that Motiva is estapfyem claiming that Kestler has no evidence of
younger employees who the company claims falsifired records and were given warnings instead
of termination because, when Kestler requestisaéthdence in an interrogatory, Motiva responded
that the information sought was confidential, irvelet, and not reasonably calculated to lead to the
discovery of admissible evident&Kestler asserts that he filedwtion to compel, but that motion
was denied by the magistrate judffeKestler contends, however, that in response to the
interrogatory, Motiva stated that the only employee at the Norco Refinery who was counseled or
reprimanded for committing payroll fraud is David Landeche, who was 53 yeadfs old.

Kestler also submits a document that he assedasvorksheet that isart of the internal
investigation by Motiva that calculates the amount of overtime that Kestler submitted in January
20131 Kestler asserts that on top of this worksheet the words “George Kestler - retirement-
eligible*” are written'*> Kestler asserts that this is evidemégretext because dhfact that he is
retirement eligible relates to his age and thetfzat he is retirement eligible should be irrelevant

to the calculation of Kestler's overtim&.

1401d. (citing Rec. Doc. 32-5 at p. 8).

1411d. at p. 5 (citing Rec. Doc. 32-11 at pp. 9-10).
1421d.

1431d. (citing Rec. Doc. 32-11 at pp. 9-10).

1441d. at p. 4 (citing Rec. Doc. 44 at p. 3).

1451d. (citing Rec. Doc. 44 at p. 3).

146 |d
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G. Motiva's Second Supplemental Memorandum in Support of Summary Judgment

Motiva contends that in order to survive a motion for summary judgment, Kestler has the
burden of offering evidence sufficient to allow a reasonable jury to make the following findings: “(1)
that Motiva’s stated reason for terminating émsployment was not the actual reason; and (2) that
the true reason for its decision was because of his'dge."addition, Motiva asserts that the
causation standard Kestler must satisfy is “moreateling” than the standard that applies in other
kinds of employment discrimination cases because Kestler must prove that age was the “but for”
cause of the decision to terminate rather than simply a “motivating fattéictording to Motiva,
in order to survive a motion for summary judgméd@stier must demonstrate that his age actually
played a role in Motiva’s decision-making procasd that it had a “determinative influence on the
outcome.®

Motiva asserts that Kestler's arguments regarding its progressive discipline policy do not
create a genuine issue of matefaat regarding whether Motivadated reasons are a pretext for
age discrimination for two reasons: (1) a failtogfollow a progressive discipline policy is not
probative of pretext if the employer had discretion to deviate from the policy; and (2) a failure to
follow an internal policy is not probative ofgiext without evidence that other employees were
treated differently>°In support of its contention that Kestler cannot show pretext in this case based

upon a failure to follow a progressive disciplindipg Motiva cites a Western District of Texas

1“"Rec. Doc. 54 at p. 1 (citingass v. Albemarle Corp220 F.3d 584 (5th Cir. 200QYlontgomery v. C&C
Self Enters.10-705 (La. App. 3 Cir. 3/30/11); 62 So. 3d 279, 287)).

148 1d. at p. 2 (citingLeal v. McHugh731 F.3d 405, 411 (5th Cir. 2013)pntgomery62 So. 3d at 287).
1491d. (quotingMontgomery 62 So. 3d at 282).

1%01d. at pp. 2-4.
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casesSaldivar v. Austin Independent School Distrdbere the court stated that “if the employer has
discretion to deviate from the [progressive dibog] policy, then a failure to follow the policy does

not show pretext!®* Motiva also citesaylor v. Peerless Industries, Ina Fifth Circuit case in
which Motiva contends that the court found that the plaintiff had failed to demonstrate pretext
because the plaintiff failed to offer evidence shmghat the employer “generally followed the four
steps outlined inits disciplinary policy, or that the policy was applied differently to similarly situated
employees*®? Motiva asserts that the evidence in this case shows that Motiva does not follow
progressive discipline steps when an employkelisved to have committed an egregious violation

of the company’s core policies involving honesty and integrity as Kestlérdid.

Motiva also asserts that a failure to follow iaternal policy is not probative of pretext
without evidence that other employees were treated differéfiMotiva contends that courts have
recognized that an employee’s termination “maif eunfair or even unlawful yet not be evidence
of age bias under the ADEA®® In support, Motiva cites a Fifth Circuit caerner v. Baylor
Richardson Medical Cent&fand a Northern District of Texas casall v. Smurfit-Stone Container

Enterprises>’ Motiva also citesMoore v. Eli Lilly & Co, a Fifth Circuit case in which the court

1%11d. at p. 3 (citing No. A-14-CA-00117-SS, 2015 WL 5655699, at *7 (W.D. Tex. Sept. 24, 2015)).

1521d. (citing 22 F. App’x 355, 367 (5th Cir. 2009)).

153 |d

1%41d. at p. 4 (citingEEOC v. Texas Instruments Int00 F.3d 1173, 1182 (5th Cir. 1996yubb v. Sw.
Airlines, 296 F. App’x 383, 390 (5th Cir. 2008)hite v. Columbus Metro. Hous. Aut29 F.3d 232, 246 (6 Cir.
2005);Vaughan v. MetraHealth Cqsl45 F.3d 197, 203 (4th Cir. 1998)).

155 |4, (citing Moore v. Eli Lilly & Co, 990 F.2d 812, 819 (5th Cir. 1993)).

156 |dl. at pp. 4-5 (citing 476 F.3d 337, 346 (5th Cir. 2007)).

1571d. at p. 5 (citing No. 3:07-CV-0501-G, 2008 WL 3823252 (N.D. Tex. Aug. 14, 2008)).
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stated that the ADEA was nott@mded to provide a legal remedy “simply because the terminated
worker is over the age of forty” and unledggere is evidence shomg “nexus between the
employment actions taken by the employer amddmmployer’'s age,” a plaintiff cannot provide
pretext based upon the employer’s failure toply with internal disciplinary policie$? Motiva
asserts that Kestler has put forward no evidence that a younger employee who falsified time records
was given the benefit of a diptinary warning while older employees were fired, or any other type
of evidence establishing the necessary “nexus” between Motiva’s decision and filsvamjza

also citesNVyvill v. United Companies Life Insurance Ghere, Motiva asserts, the court held that
the plaintiffs had failed to prove pretext asnatter of law because theffered no proof of a
connection between the employer’s failure to folitadisciplinary policy and the plaintiffs’ ages,
such as proof that the employer “complied witinstard disciplinary procedures when filing reports
on younger workers but flouted them when it came to [the plaintifis].”

Motiva asserts that the onlynatr employee who falsified his time, David Landeche, received
the exact same discipline as Kestler, whicls wermination without the use of the progressive
discipline policy*®* Motiva contends that, by asking the Qdorreverse his termination, Kestler is
effectively asking to be treated more favorably than Landeche, which is beyond what the law

requires®?

18 |d, (citing 990 F.2d 812, 819 (5th Cir. 1993)).

1%9d.

180 |d. at pp. 5-6 (citing 212 F.3d 296, 305-06 (5th Cir. 2000)).

1%11d. at p. 6.

182 d. (citing Williams v. General Motors Corp656 F.2d 120, 129 (5th Cir. 1981) (“The ADEA mandates

that an employer reach employment decisions without regard to age, but it does not place an affirmative duty upon
an employer to accord special treatmenhembers of the protected age group.”).
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Motiva also asserts that the cases that Kelstle cited are easily distinguishable from the
facts in this cas&® Motiva contends that iGoudeau v. National Qilwell Vargthe Fifth Circuit
found that plaintiff had offered evidence nmtly that the employer had failed to follow its
progressive discipline policy, but had actuallynutactured steps in the policy by issuing written
warnings to paper his file afteidecided to fire the plaintiff* Furthermore, Motiva asserts that the
court inGoudeauound that the plaintiff had introduced eeitte that the plaintiff’'s supervisor had
made numerous ageist remarks and told the plathatfhe planned to fire two of the plaintiff's
older coworkers, one of whom was, in fact, terminateMotiva contends that here, Kestler has
presented no evidence of ageist rematks.

Motiva contends that iKeller v. Coastal Bend Collegthe Fifth Circuit focused upon the
plaintiff’'s failure to offer evidence regarding the company’s use of its ptlityotiva asserts that
in this case, Kestler asked Motwénesses about the progressivailine policy and they testified
that it is not used for egregious violatiomisthe company’s Code of Conduct like KestlefSs.
Motiva also asserts thitachinchick v. PB Power, Ings distinguishable because the employer’s
policy in that case contained specific language providing that it should be “followed in most

circumstances'® In addition, Motiva asserts that the case pre-dates the Supreme Court’s holding

163 |d

16419, at pp. 6-7 (citing 793 F.3d 470, 477 (Sth Cir. 2015)).
1851d. at p. 7 (citingGoudeaux793 F.3d at 475-77).

166 Id

167 |d. (citing No. 15-40710, 2015 WL 6445751 (5th Cir. 2015)).
168 Id

1891d. (citing 398 F.3d 345, 355 & n.29 (5th Cir. 2005)).
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in Gross v. FBL Financial Services, Inand therefore the plaintiff iMachinchickwas only
required to show that age was a “motivatiagtdr” in the adverse employment decision, whereas
now Kestler is required to prove that age was the “but for” cause of his termitiation.

Motiva also asserts that the question of WwkeKestler’'s conduct constituted payroll fraud,
theft, or something else, is immateridi.Motiva contends that committing payroll fraud by
falsifying time records is a forwf theft because a companypaying the employee for work that
he did not actually perfordi? According to Motiva, a good faitbelief that the employee’s conduct
violated a company policy is enough to constiategitimate, non-discriminatory reason for the
adverse employment actiofi.

In response to Kestler's attachment of thiorksheet with the handwritten note, Motiva
asserts that Kestler did not list this document oreximbit list or on the list of his exhibits in the
Pre-Trial Order, therefore, this document is not properly before the €burtaddition, Motiva
asserts that Kestler has not tried to identifyaththor of the notation “George Kestler—retirement
eligible*,” nor did he ask any witness about it, #fere, the notation, as presented, is not competent

evidence that can defeat summary judgm@nEurthermore, Motiva contends that it is well

701d. at p. 8 (citing 557 U.S. 167, 177 (2009)).
171 Id

172|d. (citing Eldrige-Hall v. City of HoustonNo. H-04-913, 2005 WL 1155102, at *5 (S.D. Tex. May 16,
2005)).

31d. at p. 9 (citingwatts v. L-3 Comm’ns CorgNo. 3:12-CV-4248-G, 2013 WL 3789868, at *6 (N.D.
Tex. July 22, 2013)).

174 Id

175 |d
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established that “mere references to estient are not evidence of age discriminatighiotiva
contends that no reasonable jury could conchaded on this handwritten notation that age was the
“put for” cause of Kestler’s terminatidi’

l1l. Law and Analysis

A. Legal Standard on a Motion for Summary Judgment

Summary judgmentis appropriate when the pleadings, the discovery, and any affidavits show
that “there is no genuine dispute as to any nadtiact and the movant is entitled to judgment as
a matter of law}”® When assessing whether a dispute as to any material fact exists, the court
considers “all of the evidence in the record tafitains from making credibility determinations or
weighing the evidence-.” All reasonable inferences are draiw favor of the nonmoving party, but
“unsupported allegations or affidavits setting foultimate or conclusory facts and conclusions of
law’ are insufficient to either suppast defeat a motion for summary judgmetif.1f the record,
as awhole, “could not lead a rational trieraxtfto find for the non-moving party,” then no genuine
issue of fact exists and the moving pastgntitled to judgment as a matter of [&WThe nonmoving
party may not rest upon the pleadings, but mustiiyespecific facts in the record and articulate

the precise manner in which that evidence establishes a genuine issuefdr trial.

1761d. (citing Egan v. Hosp. Serv. Dist. No. One of Tangipahoa, M. 12-1352, 2013 WL 3270444, at *5
(E.D. La. June 26, 2013)).

71d. at p. 10.

178 Fed. R. Civ. P56(a);see also Celotex Corp. v. Catret?7 U.S. 317, 322—-23 (198&)itle v. Liquid Air
Corp, 37 F.3d 1069, 1075 (5th Cir. 1994).

1% Delta & Pine Land Co. v. Nationwide Agribusiness Ins, 680 F.3d 395, 398-99 (5th Cir. 2008).

180 Galindo v. Precision Am. Corpr54 F.2d 1212, 1216 (5th Cir. 198Bjitle, 37 F.3d at 1075.

181 Matsushita Elec. Indus. Co. v. Zenith Radi@5 U.S. 574, 586 (1986).

182See, e.gCelotex 477 U.S. at 325Ragas v. Tenn. Gas Pipeline Cb36 F.3d 455, 458 (5th Cir. 1998).
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The party seeking summary judgment alwagarb the initial responsibility of informing the
Court of the basis for its motion and identifyitfgpse portions of the record that it believes
demonstrate the absence of a genuine issue of materi&ffelstis, the nonmoving party should
“identify specific evidence in the record, anti@arlate” precisely how that evidence supports his
claims!® To withstand a motion for summary judgmenglaintiff must show that there is a genuine
issue for trial by presentireyidence of specific fact§> The nonmovant’s burden of demonstrating
a genuine issue of material fact is not sasfinerely by creating “some metaphysical doubt as to

the material facts,” “by conclusory allegations,” by “unsubstantiated assertions,” or “by only a
scintilla of evidence ™ Rather, a factual dispute precludggant of summary judgment only if the
evidence is sufficient to permit a reasonable widact to find forthe nonmoving party. Hearsay
evidence and unsworn documents that cannot be presented in a form that would be admissible in
evidence at trial do not qualify as competent opposing evidé&nce.
B. McDonnell DouglasBurden-Shifting Framework

“Because Louisiana’s prohibition against agerihsination is identical to the federal statute

prohibiting age discrimination, Louisiana courts have traditionally looked to federal case law for

guidance.* The burden-shifting framework establishedMnDonnell Douglas Corp. v. Green

183 Celotex 477 U.S. at 323.
184 Forsyth v. Bary 19 F.3d 1527, 1537 (5th Cir. 1994), cert. denied, 513 U.S. 871 (1994).

18 Bellard v. Gautreaux675 F.3d 454, 460 (5th Cir. 2012) (citidgderson v. Liberty477 U.S. 242,
248-49 (1996)).

188 | jttle, 37 F.3d at 1075.
187 Martin v. John W. Stone Oil Distrib., INn8@19 F.2d 547, 549 (5th Cir. 1987); Fed. R .Civ. PCR8J.
18| aBove v. Raftery00-C-1394, 00-C-1423 (La. 11/28/01); 802 So. 2d 566, 573.
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governs claims alleging discrimination under Lsdaina’s Age Discrimination in Employment Agt.
To survive summary judgment in a case undemMbbBonnell Douglagramework, a plaintiff must
first establish a prima facie case of discriminatiriTo establish a prima facie case, a plaintiff
need only make a very minimal showing"f the plaintiff can establish a prima facie case, the
burden will shift to the defendant to articulate a legitimate, nondiscriminatory purpose for an adverse
employment actiof®? The defendant must point to admissible evidence in the ré€drdt the
burden is one of production, not persuasiéithe defendant is not required to show that the
employment decision was proper, ottt it was not discriminatory> “[E]Jven an incorrect belief
that an employee’s performance is inadequoatestitutes a legitimate, non-discriminatory reason”
for an adverse employment actih.

If the defendant satisfies iirden of production, the burden shiback to the plaintiff to

show that any non-discriminatory purposes m&feby the defendant are merely a pretext for

18 Deloach v. Delchamps, In@97 F.2d 815, 818 (5th Cir. 1990pckson v. Cal-Western Packaging
Corp., 602 F.3d 374, 378 (5th Cir. 2010).

1% McDonnell Douglas Corp. v. Gregall U.S. 792, 802 (1973ee also Mendoza v. Helicopt&4s F.
App’x 127, 129 (5th Cir. 2013) (applying thcDonnell Douglagramework to discrimination and retaliation
claims).

1 Nichols v. Loral Vought Sys. Cori81 F.3d 38, 41 (5th Cir. 1996).

192 Id

19 Tex. Dep’t of Cmty. Affairs v. Burding50 U.S. 248, 255 (1981).

1% Russell v. McKinney Hosp. Ventu@85 F.3d 219, 222 (5th Cir. 2000).

19| eMaire v. La. Dep’t of Transp. & Dew80 F.3d 383, 390 (5th Cir. 200%ee also Perez v. Region 20
Educ. Serv. Ctr.307 F.3d 318, 325 (5th Cir. 200®)ayberry v. Vought Aircraft Cp55 F.3d 1086, 1091 (5th Cir.
1995) (“The question is not whether an employer madarameous decision; it is whether the decision was made
with discriminatory motive.”).

1% | jttle v. Republic Ref. C0924 F.2d 93, 97 (5th Cir. 1991).
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discrimination'®” Plaintiff can do this by presenting evidence of disparate treatment or
demonstrating that the proffered explaoia is false or “unworthy of credenc&?
C. Analysis

A prima facie case of employment discriminatbased on age requires a showing that: (1)
the plaintiff is between forty argkventy years of age; (2) theioitiff was qualified for the job at
issue; (3) the plaintiff was discharged; and (&)afaintiff was either i) replaced by someone outside
the protected class, ii) replaced by someone younger, or iii) otherwise discharged because of his
age'® Kestler asserts that he has demonstrated a prima facie case of unlawful discrimination
because: (1) at the age of 53waes within the protected clagg) he was qualified for the position;
(3) he was discharged; and (4) he was replacsoimgone outside of the protected class, who was
39 years old when he replaced Kestfém support, Kestler submits his own declaration in which
he states that he is currently 55 years olslsbparation notice dated February 25, 2014, as well as
Motiva’s responses to interrogatories, in which Motiva asserts that the individual hired to fill the
position that Kestler held prior to his termination is Victor L. Adams, who was born in?¥974.
Kestler has also submitted excerpts of depositstimeny from Perry Montz, Kestler’s supervisor,
who testified that Kestler was “very respected byctiadts [sic], and he knows his craft, so he was
looked at by the craftsmen as a mentdtWhen Montz was asked, “Also, you indicated he is

highly respected because of his knowledge andk wthics,” Montz responded, “Yea, so | just

197 Laxton v. Gap In¢.333 F.3d 572, 578 (5th Cir. 2003).

1% Moss v. BMC Software, In610 F.3d 917, 922 (5th Cir. 2010).

199 aBove 802 So. 2d at 573ackson v. Cal-Western Packaging Cof02 F.3d 374, 378 (5th Cir. 2010).
20Rec. Doc. 32 at p. 11.

20114, (citing Rec. Doc. 32-2 at p. 1; Rec. D8@-8 at p. 1; Rec. Doc. 32-11 at p. 6).

22Rec. Doc. 32-6 at p. 3.
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explained that?®>Wayne Fernandez, another employee ofitddp testified that he had discussions
with Montz about bringing in Kestler to a posiiias Maintenance Planner for the machine shop,
stating “Perry [Montz] and | knew the best thing for the machine shop moving forward would be to
have George [Kestler] in my previous positible was — there was no learning curve for him. He
was as good or over and above what | was doing ?** Héwever, Motiva does not contest that
Kestler was qualified for his position.

Motiva asserts that Kestler cannot establighraa facie case of age discrimination because
he was replaced by an individual in the protectgd group and he has no evidence that similarly
situated individuals outside the proedttage group wereeated differently®> Kestler presents
evidence that he was terminated in 2014 and the employee who replaced him was bori’t 1974.
Therefore, depending on the month in which Adaras born, he may have been either thirty-nine
years old and outside the protected age grouprignfears old and within the protected age group.
Although Motiva does not provide any evidence @f éixact date of birth of its employee Adams,
it appears that Motiva’s argument is that if Adasferty years old, Kestler cannot establish a prima
facie case of age discrimination.

In Bienkowski v. American Airlinethe Fifth Circuit found that a plaintiff can establish a
prima facie case of age discrimination whereptlantiff is replaced by a younger worker, even if

the younger worker is also within the protected ct¥sdowever, inBienkowskihe court also found

203 Id

24 Rec. Doc. 32-5 at p. 5.

25Rec. Doc. 17-1 at pp. 9-10.

28 Rec. Doc. 32-11 at p. 6.

207 Bjenkowski v. Am. Airline851 F.2d 1503, 1506 (5th Cir. 1988).
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that such a showing is not necessarily sufficient to prove a prima facie case, and the general
requirement is that a plaintiff must show thatwas replaced by a worker “sufficiently younger in
the context of his employment to petian inference of age discriminatioff®The Fifth Circuit in
Bienkowskifound that the five year age differenoetween the plaintiff and the new employee,
along with the fact that the replacement worker thasame age, fifty-four, as the average worker
in the plaintiff's position, created a close questbmhether the plaintiff had established a prima
facie casé”Kestler has presented evidence thadid was born in 1974 and Motiva has submitted
no evidence to show that Adams was forty yearsailter than thirty-nine years old at the time that
he was hired. Moreover, even if Adams was fgdgrs old, the age difference between Kestler and
Adams is thirteen years, and is therefore much greater than the five-year age difference between the
plaintiff and the new employee Bienkowskithereby distinguishing this case fr@enkowski

In this case, the first three prongs of a @riiecie case of age discrimination are undisputed:
Kestler was within the protected class, he gquaadified for his position, and he was discharged from
that position. Kestler has also satisfied the finahgrrequiring a plaintiff to show that he was either
i) replaced by someone outside the proteateds, ii) replaced by someone younger, or iii)
otherwise discharged becaust his age because he was replaced by someone sufficiently
younger?° Accordingly, Kestler has stated a prinagit case for age discrimination and therefore
the Court next turns to whether Motiva has attited a legitimate, nondiscriminatory purpose for

an adverse employment actigh.

208 Id

209 |d

20| aBove 802 So. 2d at 573ackson v. Cal-Western Packaging Coff2 F.3d 374, 378 (5th Cir. 2010).
Z1Nichols 81 F.3d at 41.
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Motiva has asserted that it terminated Kestler's employment because it found that he falsified
his time records and committed payroll fr&tfdMotiva contends that is well-established that
falsifying time records constitutes a legitimate, non-discriminatory reason for discharging an
employe€®® In support, Motiva cites a case from drat section of the Eastern District of
LouisianaHuda v. Lockheed Martjiwhere the court stated that “dlist courts in the Fifth Circuit
have specifically found that falsification of tnsheets constitutes a legitimate non-discriminatory
grounds for discharge$*Motiva has presented the investigation summary of Lisa Nix, the Human
Resources Account Manager who investigated Kestler’s time records, in which Nix concluded:

After reviewing the data, George Kesttkd falsify time entry and commit payroll

fraud by coding hour[s] of overtime that tiel not work. There are five confirmed

instances on the following dates2&/13, 1/29/13, 7/24/13,1/19/13, and 12/25/13

. . . . In addition to the confirmedstances George wasable to provide an

explanation for coding on average 0.72 hques day of overtime outside of the

hours he was working on site. George’s ad@ Maintenance Planner generally does

not involve work outside of the site after hotirs.

In addition, Motiva has submitted the depositionimesny of Nix, where she testified that Kestler
was terminated due to payroll fratil.Therefore, because Motiva has presented a legitimate,
nondiscriminatory purpose for Kestler’'s terminatiom, tlurden shifts back to Kestler to show that

the non-discriminatory purpose for termination offered by Motiva is merely a pretext for

discrimination?’

Z2Rec. Doc. 17-1 at p. 10; Rec. Doc. 32-12 at pp. 3—4.

#3Rec. Doc. 17-1 at p. 10.

2141d. (citing No. 07-9090, 2009 WL 1211026 (E.D. La. May 1, 2009) (Barbier, J.)).
25 Rec. Doc. 17-5 at pp. 4-5.

Z8Rec. Doc. 17-4 at p. 6.

27 axton v. Gap Ing.333 F.3d 572, 578 (5th Cir. 2003).
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To establish pretext, the plaintiff must either show disparate treatment or show that the
proffered explanation is false or unworthy of credeft&o succeed at thisitd stage, a plaintiff
“must do more than just dispute the underlyingdactd argue that [the employer] made the wrong
decision . . . *°Kestler asserts that he has presestéfticient evidence to show that Motiva’s
alleged non-discriminatory reason is a pretext for age discrimirfdtiorsupport, Kestler contends
that the managers at the Norco Refinery were never told to stop having Kestler fill in for them and
Kestler was never told not to fill in for the other manag@rsestler also asserts in his declaration
that he often did work from home when employees called him from the facility after he F&d left.
Furthermore, Kestler asserts in his declaration that he was informed by Partipilo, the overseer of
payroll for employees at the Norco Refinery, that he was eligible for full retirement pension in less
than two years and therefore “Partipilo knewsbould have know[n] of my age and years of
experience in the company prior to his questioning [the] overtime h&drs.”

In opposition, Motiva asserts that: (1) it hagganted evidence that it did not rush to
judgment in deciding to terminate Kestler; (2)sker admitted that he charged the company for
eight hours of work on Christmas Y& 2013 despite the fact that tiiel not actually work that day

and merely carried the “duty phone;” (3) Kestlautinely charged every minute of his lunch period

218 Jackson v. Cal-Western Packaging Cof02 F.3d 374, 37879 (5th Cir. 2010).
29 aMaire v. La. Dep’t of Transp. and De¥80 F.3d 383, 391 (5th Cir. 2007).
20Rec. Doc. 32 at p. 12.

221 Rec. Doc. 32-2 at p. 4.

2221d. at p. 5.

22219, at p. 6.
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as work time and; (4) on average, Kestler bitlegl company for three quarters of an hour per day
in excess of his first clock into the refinery and his last clock?ut.

At the core of Kestler's opposition to the timm for summary judgment is an attempt to
prove that his employer made the wrong decisidining him. Kestler submits that other employees
knew him to be a valuable employee, thatdkiertime hours he reported were hours he actually
worked because employees called him after hddiathe facility, and thathe central dispute in
the allegations of falsifying time records is over 45 minutes in overtime péf°daythermore,
Kestler contends that he was never counseled against filling in for other managers and that his
supervisor failed to monitor his overtime appropriatélKestler does not dispute that he charged
the company for time after he had left the refirféfRather, Kestler asserts that he believed that
the hours he submitted were properly counted as work FSurmwever, even if Kestler's
arguments are accurate, “a fired employee’s attnatence of his employer’s proffered accusation
is irrelevant as long as the employer oeably believed it and acted on it in good fais Motiva
has submitted evidence that it engaged in a month-long investigation, gave Kestler multiple
opportunities to explain the records he had subdjitteked at the gate logs, and spoke to other
Motiva employees about Kestler’'s overtifigin opposition to the motion for summary judgment,

Kestler has submitted emails between himself and Nix in which Kestler explained to Nix why he

#4Rec. Doc. 17-1 at p. 11.
22 Rec. Doc. 32 at pp. 12-13.
2281d. at p. 14.

#27Rec. Doc. 32-2 at p. 9.
2281d. at p. 4.

229 Cervantez v. KMGP Servs. Co. In849 F. App’x 4, 10 (5th Cir. 2009) (citinfaggoner v. City of
Garland, 987 F.2d 1160, 1165 (5th Cir. 1993)).

20Rec. Doc. 17-5.
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charged his time the way he did and assertedhthbad not received any formal training regarding
how to charge his tim&! Although Kestler asserts in his declaration that “[Motiva] attempted to
terminate [him] for several issues before subsequently and ultimately agreeing on the pay
discrepancy,” the issues he asserts they tried to fire him over were “taking duty [phone] for
Maintenance Supervisor on Christmas day” and a training in Hotiétofihese issues were
accounted for in Nix’s investigation summa&tyTherefore, the Court finds that Kestler has not
submitted any evidence to rebut Motiva’s evidenca gbod faith belief that Kestler had falsified

his time.

Kestler also asserts that Partipilo had infedvhim that he was eligible for full pension
retirement in less than two yed?$The Fifth Circuit has found that although “musings about
eventual retirement [] do not evidence discriminatory intent,” “persistent supervisor comments about
retirement can compound other evidence that a proffered nondiscriminatory reason for terminating
an employee was pretextudt” The Fifth Circuit has articulated a two-part test for evaluating
remarks offered as circumstantial evidence alongside other alleged discriminatory conduct: “(1)
discriminatory animus (2) on the part of the pershat is either primarily responsible for the
challenged employment action or by a person willaémce or leverage over the relevant decision

maker.®® Kestler has presented no evidence that Partipilo was responsible for the employment

#1Rec. Doc. 32-8 at p. 4.
#Z2Rec. Doc. 32-2 atp. 7.
#3Rec. Doc. 17-5 at pp. 4-5.
#4Rec. Doc. 32-2 at p. 6.

Z5Ng-A-Mann v. Sears, Roebuck & CHo. 15-20083, 2015 WL 7348968 (5th Cir. 2015) (quokitwpre
v. Eli Lilly & Co., 990 F.2d 812, 818 (5th Cir. 1993)).

Z8Reed v. Neopost USA, Ing01 F.3d 434, 441 (5th Cir. 2012).
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decision or that he had any influence over @agisionmaker. Furthermore, Motiva has presented
the declaration of Partipilo in which he states that he has never spoken with Kestler or written
Kestler a letter, nor was he involved in the decision to terminate Kestler's empldyment.

The Fifth Circuit, inKilgore v. Brookelangheld that, where a bus driver was terminated by
his employer and the employer mentioned at the ¢titermination that the plaintiff was eligible
for retirement, a comment concerning retiremdigilality, by itself, was an insufficient basis for
ajury to conclude that the plaintiff's age morelikmotivated the decision to terminate the plaintiff
than the proffered reasons of job performance and budgetchtgthermore, irCervantez v.
KMGP Services Co. Incthe Fifth Circuit stated that a comntés not evidence of discrimination
if it is the sole proof of pretext or if it is notade in temporal proximity to the adverse employment
decision?® In this case, Kestler does assert thatipilo made any comment regarding retirement
in temporal proximity to the investigation, site only that he was informed by Human Resources
“several times in the last few years of my employment about my retirement possitfitties.”
Although Kestler asserts that Partipilo had access to Kestler's age and that it only mattered to
Motiva “that he was getting paid too much becausavas there too lorend he was too old,” an
employee’s testimony “regarding his subjectivdidiethat his termination resulted from age
discrimination is insufficient to make an issuetfo jury in the face of piof showing an adequate,

nondiscriminatory reason for his releasg.”

#7Rec. Doc. 36-1 at p. 28.
28538 F. App'x 473, 474-75, 477 (5th Cir. 2013).

29349 F. App’x 4, 11 (5th Cir. 2009) (citirRplasota v. Haggar Clothing Ca342 F.3d 569, 577 (5th Cir.
2003);Jenkins v. Methodist Hosps. of Dallas, |rtZ8 F.3d 255, 261 (5th Cir. 2007).

290 Rec. Doc. 32-3 at p. 5 (“Q. Did your age ever capén any discussions that you had with either Lisa
Nix or Perry Montz? A. No.”"); Rec. Doc. 32-2 at p. 6.

241 Molnar v. Ebasco Constructors, In@86 F.2d 115 (5th Cir. 1993).
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In addition, along with his amended supplemental memorandum, Kestler submits a document
that Kestler asserts is a worksheet calculatirgamount of Kestler's overtime work in January
2013%* At the top of the document is a handwritten note that states “George Kestler — retirement
eligible*.”?** Motiva objects to the Court’s considematiof this document on the grounds that: (1)
it is beyond the scope of the Court’s briefing Order; (2) the document was not listed in Kestler’s
exhibit list or Kestler’s list of hibits in the proposed Pre-Trial Order; and (3) he has no evidence
to support the arguments that he is making about this extibthe Court requested additional
briefing on the narrow issue of whether Motwaalleged failure to follows its progressive
disciplinary policy raises a genuine issue of maleact that the stated reason for Kestler's
termination is merely a pretext for discriminatddhThe Court did not reqséadditional briefing
on any other issue, nor does Kestler explain wiayléd to submit this document in connection with
its original opposition to the motion for summary judgment. Furthermore, Kestler submitted no
evidence providing any authentication or context for this document, including who wrote the
handwritten note on the document or when the waewritten. However, even if the Court were
to consider this document, the document does netaaighference of pretext. As previously stated,
“musings about eventual retirement simply do not evidence discriminatory ifffenaf does

Kestler provide any evidence to show that the note was written by “an individual either primarily

%42 Rec. Doc. 50-1 at p. 3.

243 Id

24 Rec. Doc. 47 at p. 3.

25 Rec. Doc. 41 at p. 1.

248 Moore v. Eli Lilly & Co, 990 F.2d 812, 818 (5th Cir. 1993).
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responsible for the challenged employment actidoy@rperson with influence or leverage over the
relevant decision makef*”

Kestler also points to a chart that he allegedly created representing employees in the
Maintenance Department as evideatage discrimination within Motiv&2Motiva lodges several
objections to the Court’s consideration of ticecument on the grounds of hearsay, the fact that it
was never produced in discovery or included on Kestler's exhibit list, that it is “fundamentally
inconsistent” with Kestler's deposition testimony, and relevatitethe chart, Kestler asserts that
in Maintenance Manager Verdell Banner’s (“Banhdeépartment, Clint Gagliano, who is in his 30s,
replaced an individual in the position of M&@nance Supervisor who was around 58 year&dld.
Kestler asserts that Banner particgzhin the decisioto fire Kestler’>! Kestler also asserts that
Motiva hired all young Heavy Equipment Operators anapplicant in his fifties did not get the
job.?The chart also shows that Mechanical Inspejctbs went to younger applicants over older
applicant$> However, the chart, created by Kestls a demonstrative of his argument in
opposition to the motion for summary judgment, is not evidence. Pursuant to Federal Rule of

Evidence 1006, a “proponent may use a summary, chart, or calculation to prove the content of

%7Reed v. Neopost USA, In€01 F.3d 434, 441 (5th Cir. 2012). Motiva argues that the Court should deem
all of the facts listed in its Statement of Undisputadts as admitted because Kestler does not provide any specific
reference to record evidence in opposition. Rec. Doat Bp. 3—4. Motiva also asserts that the Court should
disregard portions of Kestler's declaration on several grolddsat pp. 4-8. The Court need not address these
objections as the Court finds that even consideringgtiesuments, Kestler has failed to create a genuine issue of
material fact that the stated grounds fomi@ation are false or unworthy of credence.

28 Rec. Doc. 32 at p. 11 (citing Rec. Doc. 32-2 at p. 11).
249Rec. Doc. 36 at pp. 11-13.

»0Rec. Doc. 32-2 at p. 11.

1d. (citing Rec. Doc. 32-12 at pp. 3-5).

#21d. (citing Rec. Doc. 32-6 at p. 5).

#3Rec. Doc. 32-2 at p. 11.
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voluminous writings, recordings, photographs that cannot be conesniy examined in court. The
proponent must make the originals or duplicateslable for examination or copying, or both, by
other parties at a reasonable time and place.” The chart Kestler has submitted in opposition to
summary judgment does not appear to meet atlyeofequirements of Federal Rule of Evidence
1006 to be considered proper summary evidence. Moreover, this chart does not even appear to
represent any records. Furthermore, Motiva contends that this document was never produced in
discovery and was not included on Kestler’'s exhibit#st.

A plaintiff can show that the profferecdason for his termination was pretextual by
presenting evidence of disparate treatment or detnadimg that the proffered explanation is false
or “unworthy of credence®™ In his opposition, Kestler does not argue that evidence of disparate
treatment demonstrates that the proffered reasdndoermination was pretextual. Rather, Kestler
argues only that the proffered reason was fafddowever, even if the Court were to construe
Kestler’s citation of this chart as Kestler proffeyievidence of disparate treatment, the Fifth Circuit
has held that in disparate treatment cases, #wetiil must show “nearly identical” circumstances
for employees to be considered similarly situgtéth Ng-A-Mann v. Sears, Roebuck & Ca.72-
year-old salesman brought an age discrimination claim against his employer after he was terminated
for violating the company’s coupon poli&f.In arguing that the employer’s explanation for his

termination was a pretext for discrimination, the plaintiff argued that multiple members observed

%4Rec. Doc. 36 at p. 10.

25 Jackson v. Cal-Western Packaging Coff2 F.3d 374, 378-79 (5th Cir. 2010).
¢ Rec. Doc. 32 at pp. 12-14.

%7 Berquist v. Washington Mut. BarB00 F.3d 344, 353 (5th Cir. 2007).

28 No. 15-20083, 2015 WL 7348968 (5th Cir. 2015).
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his use of coupons without complaint, and the plaintiff identified other employees who also used
coupons as he did but were not punisfig@ihe Fifth Circuit held that the plaintiff failed to create
a genuine dispute regarding disparate treatment, stating:
[Plaintiff's] declaration notes that cemieemployees who violated the coupon policy
were “commissioned salespeople like [hintdyt says nothing about the severity or
frequency of their violations aside from alleging that such coupon misuse was
“‘common practice.” He does not identify any employee flagged by the audit for
violations of store policy but was not diskiied, and he offers no evidence that the
audit was motivated by discriminatory animus. [Plaintiff] fails to identify with
sufficient specificity a similarly situatl employee who violated the coupon policy
with comparable frequency and was not fit€d.
Likewise, inVann v. Mattress Firm, Incthe Fifth Circuit affirmed the district court’s grant of
summary judgmentin a case where an employaeghtt suit against her employer alleging age, sex,
and race based discrimination after she was terednahen a customer eplained that she had
altered the customer’s bfit! In Vann the employee argued that her termination was pretextual
because similarly situated employees who werenashbers of the relevant protected classes were
treated favorably in comparison with H&The Fifth Circuit found that the employee had “not
offered any comparators with a similar historypobr teamwork and facility management who were
preferentially treated?® The court stated that “[Plaintiff] affered evidence of other employees,
not members of protected classes, who sold gseds as new, were late or absent from work,

engaged in unprofessional conduct towards cus®uorecoworkers, and shared information with

competitors” who were not terminated; howeveeittlactivities were insufiently close to the

29d. at *2.

%0 Ng-A-Mann,2015 WL 7348968 at *3.

21 No. 15-20082, 2015 WL 5675039, at *2 (5th Cir. 2015).
%21d, at *3.
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plaintiff's to create a genuine issof material fact as to whethieer employer’s justifications are
pretext?®*

Kestler makes no argument regarding any siitylbetween himself and the individuals he
lists in the chart. Looking at tlehart, it is clear that these indluals do not hold the same position
as Kestler did when he was terminated. Kestler was a Maintenance Planner, whereas the individuals
listed on the chart were hired as Mechanicapectors, Heavy Equipment Operators, and a
Maintenance Supervisét. Nor has Kestler alleged that anytioése individuals were also accused
of falsifying time records or eomitting payoll fraud. Therefore, the Court concludes that, even
assuming that the chart is admissible, Kestler hiesifto raise a genuine issue of material fact that
Motiva’s stated reason for his termination was pretext for age discrimirtéftion.

Finally, citing the deposition testimony of Perry Montz, Kestler asserts that Motiva has a
progressive discipline policy that has been used in the past and contends that it was not used in
Kestler's casé®” Kestler also submitted the deposition testimony of Wayne Fernandez
(“Fernandez”), another employee of Motivahavalso testified that Motiva has a progressive
discipline policy, and that, as a supervisor, he would issue a warning before imposing any
discipline?® Kestler asserts that this failure to follow the progressive discipline policy raises a
genuine issue of material fact that the statecoreg Kestler’s termination is merely a pretext for

discrimination?® In opposition, Motiva asserts that it did not deviate from its policies when it

241d. at *4.

#5Rec. Doc. 32-2 at p. 11.

%6 |_axton v. Gap In¢.333 F.3d 572, 578 (5th Cir. 2003).
%7 Rec. Doc. 42 at pp. 1-2 (citing Rec. Doc. 32-6 at p. 4).
%8 Rec. Doc. 32-5 at pp. 7-8.

#9Rec. Doc. 42 at p. 1.
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terminated Kestler because the company always reserves the right to skip steps in the progressive
discipline policy, and the decision was made in this case because Kestler’'s conduct was sufficiently
egregious to warrant terminatiéfi.Motiva also contends that an employer’s failure to follow a
progressive discipline policy is only probative aaiminatory intent when the plaintiff has proof
that the policy was applied differently to others outside the protected class and here, there is no
evidence to suggest that Motiva treated youmgeployees who falsified their time records any
differently than it treated Kestléf

The Fifth Circuit has found that when an eoyar opts to have a disciplinary system, failure
to follow that system may give rise to inferences of preétéiflotiva contends that Kestler also
must show that the policy was applied differentlgtivers outside the protected class; however, the
Fifth Circuit cases Motiva cites in support areesasoncerning discrimination under Title VII, not
the ADEA. The only case discussing progressive discipline policies involving an age discrimination
claim cited by Motiva iHedgemon v. Madison Parish School Bqandhich is an unpublished
Western District of Louisiana ca&é.The Fifth Circuit, in a case decided in 20G@gudeau v.
National Oilwell Varcgin discussing pretext in an ADEA ahaj stated that “when an employer opts
to have a disciplinary system that involves warnings, failure to follow that system may give rise to
inferences of pretext™ The court made no mention of a requirement that the plaintiff also submit

evidence that he was treated differently from others outside of his protected group. Nor did the Fifth

2" Rec. Doc. 44 at p. 3.

211d. at pp. 4-5 (citingrurner v. Baylor Richardson Med. Gtt76 F.3d 337, 346 (5th Cir. 2007)).
22 Goudeau v. Nat'l Oilwell Varco, L.P793 F.3d 470, 477 (5th Cir. 2015).

23 No. 14-0817, 2015 WL 4094701 (W.D. La. July 7, 2015).

274793 F.3d 470, 477 (5th Cir. 2015).
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Circuit articulate any such requiremenMachinchick v. PB Power, Inafter stating that the non-
mandatory nature of a progressive discipline po#ind the fact that the plaintiff was an at-will
employee “d[id] not eliminate the inference of podtraised by [the] failure to follow an internal
company policy specifically stating that it should be ‘followed in most circumstariées.”
Therefore, the Court is not persuaded that Kestilest also provide evidence that Motiva applied

its progressive discipline policy differentlyyounger employees who falsified their time recdréls.
Accordingly, the Court now turns wehether Kestler has raised a genuine issue of material fact that
Motiva’'s alleged failure to follow its progressive discipline policy demonstrates that the stated
reason for Kestler’'s termination is pretextual.

In evaluating whether a failure to follow a progressive discipline policy gives rise to an
inference of pretext under tidcDonnell Douglagramework, courts consider whether there were
guidelines regarding when the policy should be used, whether there were exceptions to the policy,
and whether the policy was not just a policypaper but whether the policy was actually ugéd.
Kestler submits the testimony of Montz, who asstrat the progressive discipline policy at Motiva
involves coaching and counseling as well as fomtmdipline which includes “an oral reminder, a

written reminder, a DML — which is decision-making leave — and terminatidiKéstler also

submits deposition testimony that Montz and Fernandez have used this policy in the past, as well

275398 F.3d 345, 354 n.29 (5th Cir. 2005).

278 Kestler also asserts that Motiva is estopped from claiming that Kestler has no evidence of younger
employees who the company claims falsified time records and were given warnings intermination. Rec.
Doc. 50 at p. 5. However, considering the Court’s analysis above, the Court need not address this argument.

2" See, e.gKeller v. Coastal Bend Collegblo. 15-40710, 2015 WL 6445751 (5th Cir. 20TRylor v.
Peerless Indus. Inc322 F. App’x 355, 367 (5th Cir. 200Bugos v. Ricoh CorpNo. 07-20757, 2008 WL
3876548, at *5 (5th Cir. 2008)achinchick 398 F.3d at 354 n.29.

28 Rec. Doc. 32-6 at p. 4.

46



as evidence that disciplinary action was taken in the past against Kestler using thig'dolicy.
However, although Montz and Fernandez state teat ik a progressive discipline policy, they also
both acknowledge that there are exceptions to the p8fibjontz specifically states that certain
circumstances, like stealing or using a racial slur, would merit automatic termiffation.

Motiva submits the deposition testimony of Nix, who testified that the company always
reserves the right to skip steps in the progresisa@pline policy and in Kestler’s case, the decision
was made that his conduct was egregious enough to warrant termiffatimtiva also presents
evidence that another employee, David Landeche, who was within the protected class, was also
terminated for submitting false time records asderts that he was also terminated without
progressive disciplin&?

It is Kestler's burden to show that the ndiseriminatory purpose for termination offered
by Motiva is merely a pretext for discriminatiéfiKestler has not pointed émy case where a court
has found that the plaintiff had raised an inference of pretext in circumstances similar to the
circumstances here. This case is unliachinchickbecause there has been no evidence presented
that the progressive discipline policy was mandatory, or even that it was supposed to be “followed
in most circumstances.” Every witness whatifeed about the policy noted that there were

exceptions to the policy for egregious cases and Nix testified that a decision was made that Kestler’'s

21d.; Rec. Doc. 32-5 at pp. 7-8; Rec. Doc. 44.

20 Rec. Doc. 32-5 at p. 8; Rec. Doc. 32-6 at p. 4.
#1Rec. Doc. 32-6 at p. 4.

22 Rec. Doc. 44-1 at p. 8.

#3Rec. Doc. 44-3 at p. 6; Rec. Doc. 44-4.

24 axton v. Gap Ing.333 F.3d 572, 578 (5th Cir. 2003).
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conduct in particular warranted terminatf@hNor is this case analogous@wudeat where the
court found that the plaintiff's employer had dnmufactured steps in the disciplinary policy by
issuing written warnings to paper his file after it had decided to fire #fm.”

Nix testified that a decision was madattiKestler's conduct was egregious enough to
warrant terminatiod®’ It is not the place of this Court s@cond guess Motiva’s evaluation of the
egregiousness of Kestler's conductMiss v. BMC Software, Indhe Fifth Circuit stated that
“[tihe ADEA was not intended to be a vehicle jfiedicial second-guessing of employment decisions
nor was itintended to transform the courts peosonnel managers. The ADEA cannot protect older
employees from erroneous or even arbitraryqrarsl decisions, but only from decisions which are
unlawfully motivated.?®® Therefore, the Court finds that Kestler has presented no evidence that
creates a genuine issue of matefiaat that the stated grounds for his termination, falsification of

time records and payroll fraud, is merely a pretext for discrimination.

#5Rec. Doc. 44-1 at p. 8.
286793 F.3d 470, 477 (5th Cir. 2015).
%7 Rec. Doc. 44-1 at p. 8.
28610 F.3d 917, 926 (5th Cir. 2010).
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V. Conclusion

Based on the foregoing,
IT IS HEREBY ORDERED that Motiva’s “Motion for Summary Judgmert® is
GRANTED.
NEW ORLEANS, LOUISIANA |, this ﬂ day of March, 2016.
Nammette W BErocwre

NANNETTE JOLIVETTE BROWN
UNITED STATES DISTRICT JUDGE

289 Rec. Doc. 17.
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