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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF LOUISIANA

CLAUDE ALLEN NEWSOME CIVIL ACTION
VS. NO. 15-1195
JOEL A. MENDLER, BALDWIN, SECTION “C”

HASPEL, BURKE & MAYER, LLC,
& REGIONS BANK

ORDER AND REASONS

Before the Court is plaintiff's Motion to Remand, which defendants oppose, and
defendants’ Joint Motioto Transferand, in the Alternative, to Stay, which plaintiff opposes.
Rec. Docs. 12, 26, 7, 25. In addition, the defendants have moved for leave to supplement the
record, and plaintiff has opposed. Rec. Docs. 29, 30. Having considered the record, the
arguments of the parties, and the law, the CQENIES the Motion to Reman@RANTS IN
PART andDENIESIN PART the Motion to Transfer; and GRANTS the Motion for Leave to

Supplement the Record, for the reasons discussed herein.

l. Background
This is an action for breach of fiduciary duty, negligence, and legal malgrathie
procedural history of this case is complex, and the Court will discuss only the énaraBect

its ruling on whether it may entertain jurisdiction over the action.
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On November 23, 2010, the plaintiff, Claude Allen Newsome, was involved in an
automobile acident that rendered hiquadriplegic. Rec. Doc. 2-at 4 Rec. Doc. 2 at 6 He
did not suffer any cognitive impairment in thecident and defendants have not asserted
otherwise. Rc. Doc. 24 at 4.Prior to the accident, plaintiff was already legally blind. Rec. Doc.
29-3 at 12A few days after the accident, Newsome executed a General Power of Attorney in
favor of Robert Eugene Lansdale (“Lansdal&l).at 2. Lansdale subsequgrghgayed attorney
Norman R. Gordon (“Gordon”) to represent Newsome in seeking recovery for theoauéom
accidentld. On December 3, 2010, Gordbled a suitfor damages sustained in thecident in
the 26thJudicial District Courfor Bossier Parisitate of Louisiana. Rec. Doc42at16. The
suit was filed on behalf of Lansdale “as curator of Claude Allen NewsdthéJn December
13, 2010, Gordopetitionedon behalf of Lansdalimr Newsomés limited interdictionand to
have Lansdale appointed‘@sovisional curator.” Rec. Doc. 29-3 atRlaintiff claims he was
unaware of the petition for interdiction. The petition was granted on the same theytvai
hearing or the presentation of evidence. Rec. DdcaP45.

On January 4, 2011, the personal injury action was remoueé United States District
Court for the Western District of Louisiaf&Vestern District Court”)Rec. Doc. 2-4 at $n
January 16, 2014he parties underwent mediation and reached a settlewigmplaintiff
agreeing taccept $7.4 million and to abandon his claims. Rec. Doc. 2-4 at 6. Both Lansdale and
Newsome were present at the mediation. Rec. De8. &%.

On February 5, 2014, Gordon sent a letter to the Western District Court statihg that
wished to withdraw asounsel for Newsome because he believed a conflict of interest had
arisen. Specifically, Gordon claimed tloat several occasiohsnsdale had intercepted

Newsome’s supplemental security income (SSI) checks rather than gllhwem to go to the



rehabiliation enter that cared for Newsome. Moreqvetlowing settlementl.ansdalenhad

statedto Gordon thathere were no laws to prevent Newsome from having all of the settlement
funds turned over to Lansdald. Based on these and other interactions, Goeadpnessed

concern that Lansdale would not use all of the settlement proceeds for Nesvbemefit.d. at

4. Gordon requested a telephone status conference with the Court to discuss his widsdrawa
counsel of record and to receive payment from settlement proceeds accoathgly entertain

a motion to remove Lansdale as Newsome'’s curktoat 4-5.

On February 19, 2014he Western District Coulteld a status conference and ordered
the attorneys tbegin the process of creatiagspecial needstrust(“the Trust”)to ensure that
the settlement funds would be used for Newsome’s care. Rec. Doc. 2¥hatdafter, Gordon
submitted a proposed order appointing Regions BdRdgions”)as corporate trustee and Stella
Jean Godley (“Godley”), Newsome’s aunt, as trustee over Newsome’s persdodisigned
the order, and also ordered that the trust contain a setsgsiciéically for Medicare costs. Rec.
Doc. 29-3 at 5Rec. Doc. 24 at 7. In addition, Gordon arranged for Joel Mendler to prepare the
trust documentdd.

Plaintiff claims that Mendler and Regions were aware that plaintiff opposed the creation
of the trustld. at 7.Plaintiff alleges a number of actions that Mendler toolelation to the trust
that were against plaintiff's wishes and without plaintiff's knowledge amdentld. at 811.

On April 24, 2014, Gordon filed a motion for disbursement of registry funds, which included
multiple distributions that Newsonsates he hadhot approved in the settlement agreemiet.
at 11. The next day, the Western District Court granted the motion, and Newsoterisest

funds were deposited into the Trust. Newsome claims that since its appointment as trustee,



Regions Bankas never visited Newsome or sent an authorized representative to visit him and
inspect his living conditions, as required under the terms of theltfuat.13.

Following the Western District Court’s orders regarding the creation of tres, Tr
Newsomerequested that Regions dissolve the trust and place him in possession of his property.
Id. at 12. Regions refused, instead filing a motion to intervene in the federal court prgseedi
Id. at 12. Newsome filed a motion with the Western District Couratate the orders creating
the trust, and Regions opposétl.at 12.Regions also reimbursed itself for legal fees incurred in
opposing the motiord. at 12.

On March 16, 2015, Newsome filed suit against Mendfendler’slaw firm, Baldwin
Haspe) Burke & Mayer;and Region8ankin the Civil District Court for the Parish of Orleans,
State of Louisiana, for breach of fiduciary duty, negligence, and legptawtite.ld. at 1314.
Defendants removed the actianthis Court on April 14, 201Rec. De. 2.0n April 29, 2015,
Regions Bank moved to transfer the case to the Western District Court or, irethatadé, to
stay the case pending the Western District Court’s resolution of whethexaten of the trust
was valid and the extent of Region’s duties to Newsome. Rec. Doc. 7-2 at 6. On May 6, 2015,
Newsome moved to remand. Rec. Doc. 12.

On June 29, 2015, the Western District Court rendered a memorandum ruling finding,
inter alia, that it possessed the authority to order the creation of the Trust and denying
Newsome’s motion for relief from a judgment or order under Fed. R. Civ. P. 60(b). Rec. Doc.

29-3at 10. Newsome has pgaled the order. Rec. Doc. 29-5.



Il. Standard of Review

Federal courts are courts of limited jurisdictibloweryv. Allstate Ins. C0243 F.3d
912, 916 (5th Cir. 2001). The burden of establishing federal jurisdiction rests on the party
seeking the federal forurtd. The removal statute is strictly constru€arpenter v. Wichita
Falls Indep. Sch. Dist44 F.3d 362, 365 (5th Cir. 1995). The question of whether a claim “arises
under” federal law must be determined by reference to the-phedided complaint.KMerrell
Dow Pharm., Inc. v. Thompso#87 U.S. 804, 808 (1986). However, a court may find that a
statelaw claim “arises under” federal law if the claim “necessarily raise[s] a stated festeral |
actually disputed and substantial, which a federal forum may entertamuivitisturbing any
congressionally approved balance of federal and state judicial respoesibGrable & Sons

Metal Prods. V. Darue Eng’'g & Mfg545 U.S. 308, 314 (2005).

[I. Law and Analysis

Newsome contends that this case should be remanded to the stabecausihis
Court lacks jurisdiction. Rec. Doc. 12at 1. Specifically, Newsome argues that the claims in his
petition do not arise under federal law because breach of fiduciary duty, negligietidegal
malpractice are causes of action that arise from obligations owed to Newsdenatate law.
Id. at 7. Defendants respond that the Court has federal@ugsisdictionbecause the state law
claims implicate significant federal issues. Rec. Doc. 26 at 5.

TheFifth Circuit has set forth a test for determining whether removal is apppria
such situations. I&ingh v. Duane Morris LLRhe Fifth Circuit held:

federal question jurisdiction exists where (1) resolving a federal issuecissagy to

resolution of the statlaw claim; (2) the federal issue is actually digaljt(3) the federal

issue is substantial; and (4) federal jurisdiction will not disturb the balanederfd and
state judicial responsibilities.



538 F.3d 334, 338 (5th Cir. 2008he Fifth Circuit emphasized that “the fact that a substantial
federal giestion is necessary to the resolution of a $éatezlaim is not sufficient to permit
federal jurisdiction. . .” and that the mere “presence of a disputed federal issije nevér
necessarily dispositiveld. (quotingMerrell Dow Pharms, Inc. v. Thompsof78 U.S. 804, 813
(1986). Thus, the test requires that the Court employ “careful judgment aboutrtiseest
federal judicial power in an area of uncertain jurisdictldn.

Applying the Fifth Circuit’s test itsingh the Court finds that festal jurisdictionexists
Defendants assert that “it would be impossibldetermine whether the defendants were
somehow ‘at fault’ without first determiningas a threshold issuenvhether Judge Hicks had
the authority to create, approve, and ftmel Trust.” Rec. Doc. 26 at The Court agrees.
Although plaintiff argues that his claims for negligence, breach of fiduciary dntlylegal
malpractice arise under state law, they necessarily implicate the questibatbénthe Western
District Court hadhe legal authority under federal commow k& create the trust &sue. This
guestion ione of federal laven which sister circuits have spoke®ee Hull by Hull v. U.§971
F.2d 1499 (10th Cir. 1992) (District court possess “inherent authority wiwgteuawards or to
impose trusts or reverter conditions to ensure that the damage recovery is st thielest of
the victim.”); Reilly v. U.S.863 F.2d 149, 170 (1st Cir. 1988) (District court “has power (1) to
ensure that the recovery benefits tiedimn, and (2) to exercise strict supervision over investment
and use of the funds if the victim is a legal incompetent or otherwise in need of prjecti

Plaintiff's own pdition admits that the scopd theWestern District Court’s authoriig
cential to the claims for recovery. The petition reads that Mendler “should have beentlaatar
there is absolutely no authority for a District Court, sitting in diversity, to narida

establishment of a special needs trust. Rec. Doc. 2-4 at 8. The {eititieer alleges that



Regions “failed to disclose to the District Court that Its orders lackgd ¢gounds. . . .Id. at

10. Finally, the petition alleges that all three defendants “were aware, or slamaldb&en aware,
that there was absolutely no authority to create a trust against adiipetent adult’s will. . .”

Id. at 14. Plaintiff's petition for recovery demonstratest the legality of the Western District
Court’s actions igentral to the adjudication of his clain§hether defendants owed the plaintiff
a duty of knowing that the Western District Court acted illegally cannotddedewithout first
knowing ifthecourt did in fact act outside of the bounds of its authofityerefore, the Court
finds Singhis first prong is met.

The second prong &inghis also metOn June 29, 2015he Western District Court
determinedinter alia, that the court had authority to place the settlement funds in trust and that
Newsome was not entitled to relief from judgment under Rule 60(b). Rec. Doc. 29-2; 29-3.
Newsome has appealed the rujisgbmitting the issues for revidwy the Fifth Circuit.Thus, the
federal issue is clearin dispute.

Turning to the third prong, the Court fintihat it is mefor the same reasons discussed
above in its reasoning for the first prong.

Finally, the Court finds that federal jurisdiction will not disturb ltleéance of federal and
state judicial responsibilitie©n the contrary, if the state court were to proceed with plaintiff's
claims, it would be required to grapple with the extent of a federal districtpawerseven as
the same issue is on appedhwhe Fifth Circuit—a proposition that would surely risk

inappropriate encroachment of a state court into issues of federal law.

! The nature of defendants’ duties to plaintiff is at the heart of each of filaid&ims. A negligence claim requires
the Court to determine whether the defendants had a duty to confirrndhduct to a specific standaferkins v.
Entergy Corp. 782S0.2d 606, 611 (La. 2001). A breach of fiduciary duty claim requires a caatsicenf whether
there was a “special relationship between the parties” which “require[edditivéafy to handle the matter as
though it were his own affairBeckstrom v. Raell, 730 So.2d 942, 9448 (La. Ct. App. 1998). A claim of legal
malpractice likewise requires a showing of negligence by the attornegh adpin refers back to the nature of the
attorney’s duty to the clienfones v. ABC Ins. Cal30 So.3d 35, 481 (La. Ct. App. 2013). Thus, plaintiff's
claims cannot be fully adjudicated without knowing whether the wastvalidly created.
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Thus, the Court finds that ti8nghfactors are met, and that the Court has jurisdiction
over the instant action. Howevehe Court notes that the Fifth Circuit’s review may ultimately
resolve the significant federal law issue implicated in¢hge, in which case remand ey
appropriate. Therefore, the Court finds that proceedings in this case should becstdiped t
plaintiff the opportunity toe-urge his motion to remand, if appropriate, following a ruling on its

appeal of the Western District Court’s memorandum ruling.

Accordingly, IT IS ORDERED that the Motion to Remand is DENIEDIS FURTHER
ORDERED that the Motion tdransfer is DENIEDAS MOOT. Finally, the Motion for Leave to
Supplement the Record is GRANTED.

New Orleans, Louisiandhis20th day ofAugust2015.

HELEN G. BERRIGAN
UNITED STATES DISTRICT JUDGE



