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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF LOUISIANA

KEVIN JORDAN CIVIL ACTION
Plaintiff

VERSUS NO. 15-1226

ENSCO OFFSHORE COMPANY SECTION: “E” (1)

Defendant

ORDER AND REASONS

Before the Court is a motion s®irike certain exhibits listed on Defendant ENSCO
Offshore Company’s second supplemental witnesseahdbit list.1 Defendanthasfiled a
limited response to the motiohkor the reasons that follow, the motionGRANTED ,
provided that (1) Defendant maye allowed to use exhibits that were disclosed for
impeachmenpurposesand (2) Defendant is allowed to use documents atirvgs that
are not listed in the proposed ptmal order to refresh a witness’s recollection, if
appropriate under the circumstascas set forth below.

Plaintiff Kevin Jordan maintains that there are “Bghibits” on Defendant’s
second supplemental witness and exhibit list, sstwaajority” of which were not listed
as exhibits bythe Defendant in the proposed ptaal order3 Plaintiff arguesthat the
exhibitslisted in Defendant’s second supplemental witnaasd exhibit list which areot
listed in the proposed pitial ordershould be strickert.In response, Defendant notes
that it “does not plan at this time to admit int@dence any documents not listed on the
Pre-Trial Order,” with the exception of certain docuntseragreed to between counsel.

However, Defendant also states: “If [Plaintiff's] testimomgequires examination of

1R. Doc. 80.

2R. Doc. 86.

3The proposed pretrial order is Record Document 64.
4R. Doc. 80 at42.

5R. Doc. 86 at 1.
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documents notisted on the Prdrial Order [1]to refresh his recollectiod2] to attempt
to impeach him, of3] to confirm facts not otherwise iavidence to that point, Ensco
would reserve the right to seek a ruling by the Gaui that point in the trial®

The Court’s pretrial notice formexplicitly states that the proposed préal order
must include: “For each party, a list and descaptof exhibits intendetb be introduced
at the trial.” Failure to comply with this directive results inetparty’s inability to
introducethe nonlisted exhibit(s) at trialNevertheless, Defendant raises the possibility
that it mayhave the ability taisethe exhibits not listed in the proposed ptreal order
for certain purposes at trial. The Court now addesseach purpose for whicheth
Defendant indicated it may wvistousenon-listed exhibits8

l. |MPEACHMENT

To the extent a partntendsto introducean exhibit for impeachment purposes,
butthe exhibitwasnotdisclosed to opposing counsel, the pa¢gkingto introducethe
exhibit isrequired, as stated in the pteal notice form, to file a motion for leave to file
under seal the proposed impeachment exhibits amémorandum exXpining why they
neednot be disclosed undethiasson v. Zapata Gulf Marine Corp., 988 F.2d 513 (5th
Cir. 1993).The Court’s Scheduling Order also reflethiat “[a]ny exhibits to be used solely
for impeachment must be presented to the Cournfeeamera review?The deadline for
filing such motions and supporting memoranda anknsiiting exhibits for in camera

reviewwasApril 25, 201610 Because no undisclosed exhibits were submittetdéddourt

6R. Doc. 86 at 1.

“R. Doc. 181 at 5.

8 Though the motion was filed by Plaintiff to strik&hibits not listed in the proposed ptréal order by the
Defendant, this ruling applies equally to both pestto the extent a certain exhibit is not listed.

9R. Doc. 48 at {Scheduling Chart, as of 3/1/16).

1 R. Doc. 181 at 5 (“The deadline for filing these motionsletsame as the piteial order.”). See also R.
Doc. 48at 2(Scheduling Chart, as of 3/1/16).
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for in cameraeview by the April 25thdeadline, suchindisclosedkxhibitscannot be usk
for any purpose at trial.

To the extent a partyniends tontroducefor impeachment purposes axhibit
thatwasdisclosed to opposing coundalt not listedas an exhibiin the proposed pre
trial order,the exhibit may bentroducedat trial if it satisfissthe requirements dfapata.
If any partyhassuch exhibitsthe partyis ordered tdile with the Courtthe exhibis, along
with a memorandunaddressin@apata, no later thanWednesday, May 18, 2016, at
5:00 p.m.

. REFRESHINGRECOLLECTION

Defendanttateghat it may wish to use certain exhibits whimhe not listed in the
proposed prdrial order to refresh a witnessrecollection at trialFederal Rule of
Evidence 612 governs the use of a writing to rdfr@svitness’s memoritNothing in Rule
612 requires that a writing or documaided to refresh a witness’s recollectimustbe
disclosed prior to trial or listed as an exhibittime parties’ proposed piteial order. In
fact, certain courts have recognized that writings usedefresh a witness’s recollection
are not exhibitsand need not be disclosed in advance of #igther courts have
recognized however, thaalthough Rule 612 does not require disclesof writings that
are intended to be used to refresh a withess’sliemtmn in advance of triasound policy

suggests thaRule612wasnot intendedas an avenue fgrarties toconcealsuch writings

UFED.R.EVID.612.

12 See, e.g., Davisv. Lakeside Motor Co., Inc., No. 3:0-CV-405JD, 2014 WL 1316945, at *11 (N.D. Ind. Mar.
31, 2014) (noting that “[a]ny exhibit not identifigin PreTrial Order] will be excluded from trial for all
purposes other than impeachment or refreshing kextédn”); Jones v. Sheahan, No. 99C-3669, 01C-
1844, 2003 WL 22508171, at *11 (N.D. Ill. Nov. 40@3) (“[T]he Court made it clear that while thetkats
could not be used as marked exhibits (since theypwet listed on the pretrial order), they coulduszd
to refresh recollection omtimpeach the witness if there first was establishéasis to do s9;"D.L.B. v.
Cabinet for Health and Family Servs., 418 S.W.3d 426, 43B2 (Ky. Ct. App. 2014) (“Yet, nothing in KRE
612 states that the writing used to refresh th@ass’s memory mudte turned over in advance of trial as
an exhibit . . . . Indeed, case law has establigied the writing used to refresh is not to be ddesed as
an exhibit.).
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or doawments untilthey are needed to refresh a witness’s recollecaibtrial 13 Neither
the Fifth Circuit nor any district courts thereirave addressed whether writings or
documents that a party intends to use to refrewitreess’s recollectiormustbe listed in
the pretrial order as exhibitsTo avoid surprise at trial, the Cowsll require advance
disclosure of any such writingg documentslf either partyintends to usany writings
or documentsot listed in the proposed pteial orderto refresh a witness’s recollectipn
the writings must be subntéd to both the Courtand opposing counselo later than
Wednesday, May 18, 2016, at 5:00 p.nEven if the Court allows such writings to be
usedthey will not be admitted into evidence.

[1. CONFIRMING FACTSNOTIN EVIDENCE

Defendantstates that it may wish to use exhibits which aid hsted in the
proposed prérial to “confirm facts not otherwise in evidenaethat point.? Defendant
cites to no authority for this concept because ¢her none. Defendant will not be
permitted to usand introducexhibits not listed in thpropo®dpre-trial ordersolelyto
confirm facts not otherwise in evidence to thatrioi

ITIS SO ORDERED.

New Orleans, Louisiana, thisl3th day ofMay, 2016.

SUSIE MOR@GAN
UNITED STATES DISTRICT JUDGE

13 See, e.g., G.J.B. & Assocs,, Inc. v. Singleton, 913 F.3d 824, 831 (10th Cir. 1990) (“Admittedied.R.Evid.
612 requires only that such writings be producedh&thearing. But nothing in the rule suggests tat
attorney may conceal the writings until ready toisg them on the court and opposing counsel inrhiest

of a withess’direct examinatior).”

1“R. Doc. 86 at 1.



