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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF LOUISIANA

EDWARD DORSEY, JR. CIVIL ACTION
VERSUS NO15-1528
C/W15-1723
UNITED RENTALS NORTH AMERICA, IN C., et al. SECTION “G”"(4)
ORDER

Before the Court are The P.R. Skate, LLC’s (“P.R. Skate”) “Motion for Summary
Judgment of Liability Against Ath Specialty Insurance Compathghd Arch Specialty Insurance
Company’s (“Arch”) “Cross-Motion for PartiaSummary Judgment as to the Declaratory
Judgment and Cross-Claim of the P.R. Skate, L.E.Elaving reviewed the motions, the
memoranda in support, the memoranda in oppositi@record, and the alpgable law, the Court
will grant each motion in part and deny each motion in part.

|. Background

A. Factual Background

This litigation arises out of an industradcident, which occurresh April 19, 2014, at the
Wal-Mart Supercenter in Cut Off, Louisiah&rch issued a policy of commercial general liability
coverage to P.R. Skate as the named idswHective November 27, 2013, to November 27,

2014%In 2013, P.R. Skate contracted with Wal-Mardres, Inc. (“Wal-Mart Stores”) to remodel
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the Wal-Mart Supercenter in Cut Off, Louisiah&o perform the physical remodeling work at the
Wal-Mart Supercenter, P.RSkate subcontracted with SarBuilders, LLC (“Sartin”)® Sartin
subsequently subcontracted “some or all oivitsk” to another contractor, Affordable Paintihg.
Plaintiff Edward Dorsey, Jr., andsson Plaintiff Edward Blair Dorsey (collectively, “Plaintiffs”)
were employed by Affordable Paintifig.

On April 11, 2014, P.R. Skate rented a scis$oirtm United Rentals North America, Inc.
(“United Rentals”)> On April 19, 2014, Plaintiffs were injulavhen they both fell from the scissor
lift. 1° The scissor lift was manufaced by Skyjack, Inc. (“Skyjack™*

B. ProceduralBackground

On December 19, 2014, Edward Dorsey, ilrdfsuit against United Rentals and Liberty
Mutual Insurance Company (“Liberty Insurance@i)the Thirty-Second Judial District Court,
Parish of Terrebonn®.0On April 28, 2015, Edward Blair Dorseylso filed suit against United
Rentals and Liberty Insurance in tfairty-Second Judicial District Coutt.On May 8, 2015,
United Rentals and Liberty Insurance removed Edw@orsey, Jr.’s stateourt action to this

Court* On May 21, 2015, United Rentals and Libdrtgurance removed Edward Blair Dorsey’s
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action to this Court® Plaintiffs later dismissed Liloy Insurance without prejudic¢é€ On June 25,
2015, both cases were consolidated.

On May 29, 2015, United Rentals filed third pasgmplaints against P.R. Skate and P.R.
Skate’s insurer Arch® On October 6, 2015, the Court granidivard Dorsey, Jr. leave to file a
first amended complaint, which added a claim against Wal-Mart Louisiana, LLC (*“Wal-Mart
Louisiana”)!® On November 3, 2015, the Court granted FSRate leave to file a crossclaim and
request for declaratory judgment against A%@n November 3, 2015, the Court granted Edward
Dorsey, Jr. leave to file a second amended cant@ading claims against P.R. Skate, Arch, and
Skyjack? On November 3, 2015, the Court granted EdiWBlair Dorsey leave to file a first
amended complaint adding claims against Wal-N#&otes, Inc. (“Wal-Mart Stores”), P.R. Skate,
Arch, and Skyjack? On December 29, 2015, the Court granténited Rentals leave to file an
amended answer and crossclaim against SkyfaGn March 4, 2016, the Court granted P.R.
Skate leave to file its requesbr declaratory judgment anthird-party demand against its

subcontractor Sartin and Sartin’simer Western World Insurance Compéhy.
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On March 23, 2016, the Court granted an unopg@osnotion to dismiss the claims filed
against Wal-Mart Louisiana and Wal-Mart Stofe@n January 25, 2016,atCourt was notified
that all parties had reached a settlement wigdngff Edward Blair Dorsey, and the Court issued
an Order dismissing his ca&On February 2, 2017, the partided a joint stipulation dismissing
all claims against Skyjack with prejudite.

On March 15, 2016, P.R. Skate filed a motion seeking summary judgment on the issue of
liability as to the following crossclaims agaimstch: (1) breach of contract; (2) insurance bad
faith; (3) violation of the Washgton Insurance Fair Conduéict; and (4) violation of the
Washington Consumer Protection A8tOn April 12, 2016, Arch filed its opposition to P.R.
Skate’s motiort? On April 27, 2016, withdave of Court, P.R. Skate filed a reply memorandum
in further support of its mwn for summary judgmenrif.On April 28, 2016, with leave of Court,
P.R. Skate filed a sur-reply memorandum irtiHfar support of its motion for summary judgmént.

In its sur-reply, P.R. Skate confis that pursuant to an agreernamong the parties, it “merely
seeks determination of whethensmary judgment is warranted orRP Skate’s crossclaim against
Arch for breach of contract byémch of the duty to defend P.RaBkand breach of the contractual

duty to accept the additional insuredtss of United Rentals and Wal-Ma# Accordingly, the
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breach of contract issue is thely issue currently before tl&urt. On May 7, 2016, with leave
of Court, Arch filed a sur-reply memorandunr@sponse to the reply memorandum filed by P.R.
Skate?®

On April 12, 2016, Arch filed a oss-motion for summary judgmetttOn April 19, 2016,
P.R. Skate filed an opposition to Arch’s motiSrOn May 13, 2016, with Eve of Court, Arch
filed a reply memorandum in further suppefits cross-motion for summary judgméht.

Il. Parties’ Arguments

A. P.R. Skate’s Arguments in Suppaut its Motion for Summary Judgment

P.R. Skate seeks summary judgment agairet on two breach afontract claims’ First,
P.R. Skate argues that Arch breached a con@hduty to defend P.R. &te against Plaintiffs’
claims for bodily injury®® Second, P.R. Skate asserts that Asodached a cortctual duty to
accept the additional insured statof United Rentals and Wal-Mait. P.R. Skate asserts
Washington law applies to thkspute between it and Aréf.

1. Whether Arch has a Duty to Defend FR. Skate against Plaintiffs’ Claims for
Bodily Injury

According to P.R. Skate, Arch issued an insurance policy which covers all sums that P.R.

Skate became legally obligated by pay for “persamaty” or “property” damage, and to defend
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P.R. Skate against such claifbi®.R. Skate argues that it cannotiimputed that Plaintiffs’ claims
are within the grant of covega under the insurance polityIn order for Arch to establish that
the policy does not apply to Plaintiffs’ claims, P.R. Skate argues that Arch must “show that the
loss is excluded by specific policy languagg&P.R. Skate contends thatch’s sole basis for
denying P.R. Skate a defense is the “Employerability Exclusion” contained in the insurance
policy 4

P.R. Skate represents that the “Employerabllity Exclusion” excludes from coverage
bodily injuries to the followingyroups of people: (1) employeesRR. Skate who are injured in
the course of employment or while performingdiési related to the conduct of the business; (2)
spouses, children, parents, Iwets or sisters of employeeand (3) subcontractors or any
employees of subcontractdfsThe provision defines “subcontractor” as “any worker, including,
but not limited to, a temporary worker, casudldeer, borrowed worker, servant or independent
contractor, who is not aemployee’ of the insured*®

P.R. Skate contends that Pl#istare not employees of P.Bkate nor are Plaintiffs related
to any P.R. Skate employees that were injdfédirther, P.R. Skate argues that the subcontractor

exclusion does not apply because Affordable ttajnwas a subcontractor of Sartin, not P.R.

411d. at 10.
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Skate?® P.R. Skate asserts that the definition eftsontractor” in the insurance policy is vague
and ambiguous because the term “worker” is not defth@R. Skate cites Webster's 1| New
College Dictionary, which definé'svorker” as “[o]ne that works . . [o]Jne who does manual or
industrial labor . . [or a] member of the working clas®’P.R. Skate contends that reading the
provision as a whole indicates thlaé word “worker” means andividual “working for and under
the direction and control of” P.R. Skate,datherefore the term “subcontractor” should be
“interpreted to be someone working foetimsured, not simply someone who worksP.R. Skate
argues that its proposed definition “is the onlyrifaeasonable, and sensible construction’ that
comports with how the average purchasieinsurance would view the policy?’Moreover, P.R.
Skate asserts that this definition is “consistent with the common understanding of a ‘subcontractor’
as someone who has a contractual relationship, whetiteen or oral, with the primary contractor
for whom he or she works®P.R. Skate also citéellington Specialtyns. Co. v. Linga case
from the Northern District of Bes, to support this interpretatighEinally, P.R. Skate asserts that
the title of the exclusion, “Emgyer’s Liability Exclusion,” suggestthat the exclusion applies to

P.R. Skate’s liabilityfor those who it employs® P.R. Skate contends that Arch’s interpretation of

“8d.

“d. at 11-12.
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511d. at 13.
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the provision is far broader and “effectively aclesion of all liability for any personal injuries®’
Accordingly, because the “Employer’s Liability EMsion” does not apply, P.R. Skate argues that
Arch breach its duty to defend P.R. SKdte.

2. Whether Arch has a Duty to Defend United Rentals and Wal-Mart as
Additional Insureds under the Blanke Additional Insured Endorsement

Finally, P.R. Skate asserts that Arch breadtsedontractual duty to P.R. Skate to defend
United Rentals and Wal-Mart additional insureds under the polie§/P.R. Skate notes that Arch
denied tenders on behalf of Undt&entals and Wal-Mart based ibs assertion that neither was
an additional insukkunder the policy? P.R. Skate avers that Aramaintains that the additional
insured endorsement required that the comfdallege the negligence of P.R. SK&tB.R. Skate
contends that Arch’s position is incorréttAccording to P.R. Skate, the Blanket Additional
Insured Endorsement provides additional insuramerage to “those perss or organizations
who are required under a written contract with [FSRate] to be named as additional insureds, but
only with respect to liability for ‘bodily injury’ . . caused, in whole or in part, by [P.R. Skate’s]
acts or omissions or the acts or omissioh$P.R. Skate’s] subcontractors. . 2 P.R. Skate
contends that under Washington law where fibkcy language does notqeire an adversarial

claim or a third party threat orfarmal threat of legal action” courts will not interpret a policy to

561d.
571d. at 16.
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require that a claim be filed before the duty to defend &fisBsR. Skate contends that it
committed an “act” when it rented the scissor lift ise at the Wal-Mart Supercenter in Cut Off,
Louisiana®* According to P.R. Skate, while this actsvaot negligent, but for that act, Plaintiffs’
“accident would not have happeraatl neither United Rentals néfal-Mart would be facing any
liability for it.” ¢ Accordingly, P.R. Skate contends thAtch’s position indenying coverage to
United Rentals and Wal-Mart was directly congréo settled Washingh law and, therefore,
unreasonable as a matter of |&if¥P.R. Skate asserts that Arch’s breach of the insurance policy
harmed P.R. Skate by causing United Rentals ¢oFsR. Skate and by obligating P.R. Skate to
accept Wal-Mart’s tender of defense to avoid being sued by Wal®KMart.

B. Arch’s Arguments in Opposition to P.RSkate’s Motion for Summary Judgment and in
Support of Its Motion for Summary Judgment

In opposition, Arch adopts all arguments analemce cited in support of its cross-motion
for summary judgmerf® Arch seeks partial summary judgmen its favor dismissing P.R.
Skate’s “Request for Declarayodudgment and Cross-Claimh@ P.R. Skate’s “First Amended
Request for Declaratoryidgment and Cross-Claifi®Additionally, Arch seeks dismissal of P.R.

Skate’s claims related to the defense and indemnity of P.R. Sikateh asserts that the Court

63 1d. (citing Weyerhaeuser Co. v. Aetna Cas. and Surety87d. P.2d 142, 154 (Wash. 199Z)rich Am.
Ins. Co. v. Certain Underwriters at Lloyd’s Londdto. C12-5749 RJB, 2013 WL 3208566, *1-2 (W.D. Wash. June
24, 2013)).
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571d. at 22.

% Rec. Doc. 221.

89 Rec. Doc. 220 at 1.
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should dismiss P.R. Skate’s declaratory reliefnetaregarding the defense and/or indemnity of
United Rentals and Wal-Maft.Finally, Arch seeks dismissal ahy claims by P.R. Skate for
defense or insurance coverage for the contractamhs asserted by Unitdglentals or Wal-Mart
against P.R. Skaté.

Arch states that for the purposes of thistion it “will assume Washington law applies to
the interpretation of the Policy, althgh Arch does not concede this poifitArch contends that
there are no disputed issues of material felcich would prevent # Court “from reaching a
determination as to whether a dtwydefend or to indemnify is ad to P.R. Skate, United Rentals
or Wal-Mart for the personal injury claims of [Plaintiffs], the employees of P.R. Skate’s
subcontractor

1. Whether Arch has a Duty to Defend FR. Skate against Plaintiffs’ Claims for
Bodily Injury

Arch asserts that “the Emplay® Liability Exclusion Endors@ent precludes coverage for
P.R. Skate because the ‘bodily injury’ alldgdy the Plaintiffs is to employees of a
subcontractor Arch argues that Plaintiffs weremployees of Affordable Painting, a
subcontractor of Sartin, which wa subcontractor of P.R. SkateArch contends that all work

being performed at the Wal-Mart location was lblase the initial contract between P.R. Skate and

d.

21d. at 2.
71d. at 5.
741d. at 5-6.
s1d. at 9.

%1d. at 10-11.
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Wal-Mart, meaning that “all work being perfoed was by employees working on portions of the
P.R. Skate/Wal-Mart contract””

Arch argues that the insurance policydefinition of the term “subcontractor” is
unambiguous and precludes coverfmeP.R. Skate in this mattét Arch asserts that the policy
does not require that a subcontaaecelationship exist between P $kate and Affordable Painting
in order for the exclusion to preclude coverdtjdonetheless, Arch argues that such a relationship
did exist because Affordable Pamg was performing a portion of the work detailed in the P.R.
Skate/Wal-Mart contradf. Arch asserts that the policy’s definition of the term subcontractor
“includes any workers, including temporary or casual workers,avbamot an ‘employee’ of the
insured.®!

Arch notes that the “Exposed Work Area Limitation Endorsement” of the policy defines a
subcontractor as “any person or organization vghaot an ‘employee’ of the insured and does
work or perform services for or on behalf of an insuf@d\tch contends that “[u]nlike the broader
definition in the Employer’s Liabty Exclusion, this definitionlimits the term subcontractor to
those who are performing servicEs or on behalf of an insured® Arch argues that “[tlhe
omission of this language from the Employer’s lligbExclusion demonstrates that the exclusion

precludes coverage not only for employees ofimed insured but also for any other class of

71d. at 11.
®1d.
d.
801d.
8ld. at 12.
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worker on a job site, whether tinrker was directly hired byndirectly hired by, or not related

to employment with the named insured at &#llArch asserts that all of the work performed at
Wal-Mart was ultimately on behalf of P.R. Skatgsuant to subcontracts, and the work was done
to fulfill P.R. Skate’s responsibilitee under its contract with Wal-M&ftt. Accordingly, Arch
contends that Plaintiffs weemployees of a subcontractor merhing work subcontracted from
the P.R. Skate/Wal-Mart contr&€tBecause the insurance policy excludes coverage for bodily
injury claims of employees of subcontractofsch argues that there is no duty to defend or
indemnify P.R. Skate with respectRtaintiffs’ personal injury claim¥’

2. Whether Arch has a Duty to Defend United Rentals and Wal-Mart as
Additional Insureds under the Blanke Additional Insured Endorsement

Arch notes that the insurance policy contdirge“separation of insureds clause” which
states that the policy appliég]s if each Named Insured were the only Named Insured; and
[s]eparately to each insured againsowiclaim is made or ‘suit is brougH’According to Arch,
it did not contract with P.R. Skate to provididional insured coverage to United Rentals or Wal-
Mart® Arch contends that it comtcted with P.R. Skate to include the additional insured
endorsement on the policy, and etier the policy provides covg®to an insured is between
Arch and the putative insureddnited Rentals and Wal-Matt.Arch notes that neither United

Rentals nor Wal-Mart brought clainagainst Arch asserting thatduty to defend or indemnify

841d. at 12-13.
81d. at 14.
8d.

871d.

81d. at 14-15.
81d. at 15.
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was breachedf. Accordingly, Arch argues that P.R. S&atoes not have standing to bring such a
claim%?

Even assuming that P.R. Skate could bring ¢lasn, Arch argues that under the original
complaints neither United Rentals nor Wal-Martldigal as an additional insured on the insurance
policy>® Arch notes that it did provide a defenselwited Rentals and Wal-Mart retroactive to
November 3, 2015, the date that the second amdecmtaplaint was filed adding P.R. Skate as a
defendant, and October 6, 2015, the date thdirgteamended complaint was filed adding Wal-
Mart as a defendant, respectivéyArch states that the original complaints alleged that the “sole
and proximate cause of the ingsiand damages sustained by i[Ritis’] was the negligence of
the defendant, United Rentals. .°> Arch contends that under the insurance policy United Rentals
and Wal-Mart can be insureds “only with respgctiability for ‘bodily injury’ . . . caused, in
whole or in part, by [P.R. Skate’s] acts or onossi or the acts or omissions of [P.R. Skate’s]
subcontractors. . .%® Arch argues that the policgquired that the complaints allege that Plaintiffs’
bodily injuries were caused, in whole or in past,P.R. Skate’s acts or omissions, or the acts or
omissions of P.R. Skate’s subcontractors, gteoifor the additional insured endorsement to be

triggered®’

9l1d,
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Finally, Arch notes that P.RSkate’s request fax declaratory judgment seeks a judgment
requiring Arch to defend and indemnify P.R.aBk in connection with the contractual claims
asserted against P.R. Skate by United Rentals/al-Mart by virtue ofP.R. Skate’s contracts
with those entitie$® Arch asserts that the policy unaigimously excludes coverage for bodily
injury claims which P.R. Skate “may be obligated to pay by reason aktgwmnption of liability
in a contract agreement unlese #ssumption of liability was paot the ‘insured contract’ under
the policy.®® Arch asserts that P.R. Skate’s rentakagent with United Rentals was for rental
of the scissor lift, and P.R. Skate’s contract with Wal-Mart was a construction agré&ment.
Therefore, Arch contends that neither agre@meeets the definition ain “insured contract!®!
Accordingly, Arch contends that there is no diatiyit to defend or indemnify P.R. Skate, United
Rentals or Wal-Mart with respect to the aatual claims of Uniig Rentals or Wal-Mart?

C. P.R. Skate’s Arguments in Opposition Asch’s Motion for Summary Judgment and in
Further Support of Its Motion for Summary Judgment

In opposition, P.R. Skate adopts all arguments @vidence cited in support of its cross-
motion for summary judgnmé and its reply brief®® In its reply, P.R. Skate contends that
Washington law applies to the instant insurance distitefurther argues that it has standing to

assert breach of contract claims based on Adrsal of the tenders fmovide additional insured

%|d. at 18-19.
“1d. at 19.
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101 Id.

102 |d

103 Rec. Doc. 221.

104 Rec. Doc. 266 at 1.
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coverage to both United Rentals andl\Mart, causing harm to P.R. Skaf& According to P.R.
Skate, the separation of insurg@®vision is irrelevant to P.RSkate’s standing to sue on the
insurance contract and P.R. SKa#s standing to assert breacltafitract claims against Arch for
its failure to provide adtional insured coverage tdnited Rentals and Wal-Mat{®

P.R. Skate also argues that United Rentats\&@al-Mart are additional insureds and that
“a reasonable interpretation of tfects alleged regarding the actsomnissions of P.R. Skate or
Sartin—regardless of negligence—triggers tippligation of the Blanket Additional Insured
Endorsement®’ According to P.R. Skate, the Dorsey, Jr. complaint alleges that P.R. Skate rented
the scissor list assue from United Rentat€ Thus, P.R. Skate argues that the complaint alleges
facts that demonstrate that P$kate’s action was a “but for” aae of Plaintiffs’ injuries and
liability that they allge against United Rentals and Waliavhich triggered additional insured
status under the contraéf.P.R. Skate contends that it shobé&granted summary judgment as to
Arch’s breach of the contract thugh the denial of additional insd status of United Rentals and
Wal-Mart 110

P.R. Skate next asserts that the insurgotiey’s Employer’s Liabity Exclusion does not
bar coverage in this cas€.P.R. Skate contends that Archise of the term “worker” in its

definition of “subcontractor” in the Employer’s Lidiby Exclusion introduces inherent ambiguity

1051d. at 2.

1081d. at 3.

071d. at 4.

1081d, at 5 (citing Rec. Doc. 1-2 at 4).

1091d., (citing American Best Food, Inc. v. Alea London, | #29 P.3d 693, 696 (Wash. 2010)).
110|d. at 6.
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and potentially writes out of thaolicy any coverage for bodily injuynot just bodily injury related
to employment by an insuré# Moreover, P.R. Skate argues that Arch’s interpretation of the
endorsement renders most of the exclusiornlanguage superfluous, wh is contrary to
Washington law!® P.R. Skate also argues that theredsvidence that Plaintiff's employer was
working for P.R. Skate, as Arch suggedfsand that despite Arch’sguments to the contrary, the
final paragraph of the exclusion does naaort Arch’s interpretion of the contract®

Next, P.R. Skate argues that Arch’s interpretation of the definition of “subcontractor” is
incorrect and that the dictionary definition prded in P.R. Skate’s opening brief and the common
building trade definition cited by the Suprei@ourt contradict Arch’s interpretatidt?. According
to P.R. Skate, under Washington law, ambiguitysihine resolved againtte drafter-insurer and
in favor of the insured, and that means that,irepthe endorsement as a whole, a worker for the
insured and Affordable Painting was not a “surftcactor” of P.R. Skatand the exclusion does
not bar coverage for Plaintiff's claim’Finally, P.R. Skate contends that Arch’s entire discussion
of whether the Wal-Mart contract or United Restantal agreement was an “insured contract” is
irrelevant, because P.R. Skate does not assentagw/er a duty to defend those claims under an

“insured contract” theor}8

121d. at 6-7.

131d. at 7.

141d. at 8.

115 Id.

1181d. at 9 (citingd.W. Bateson Co. v. U,%34 U.S. 586, 590 (1978)).
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D. P.R. Skate’s Sur-Reply in Further Support of Its Motion for Summary Judgment

In its sur-reply, P.R. Skate camhs that pursuant to an agreement among the patrties, it
“merely seeks determination of whether summary judgment is warranted on P.R. Skate’s
crossclaim against Arch for breach of contragtbreach of the duty to defend P.R. Skate and
breach of the contractual duty aoccept the additional insured status of United Rentals and Wal-
Mart.”*'® Thus, P.R. Skate agrees to defer the argwsrian®ections Il (C), (E), and (F) of its
motion and the Court need not consider these arguf@mskR. Skate asserts that if the Court
rules in P.R. Skate’s favor on the contractual crossclaim, it intends to seek submission of summary
judgment on the bad faith crossclaitis.
E. Arch’s Sur-Reply in Response to Reply Filed by P.R. Skate

In its sur-reply, Arch asserts that it neweinceded that Washington law applies but that
for purposes of the summanydgment motion, it has agreeddassume Washington law would
apply?? Arch asserts that P.R. Skate cannot asBertights of putative additional insureds and
may only assert claims for damages on behalf of ité&#ccording to Arch, the additional insured
language can be triggee if the liability of Unted Rentals and Wal-Mawtas for bodilyinjury that
was caused, in whole or in part, by P.R. Skat#sosubcontractor's acts omissions, and this
requirement is not met by the allegations in the original compfidrch contends that the

original complaint is the operative complaint faurposes of the instamotions, because “Arch

119 Rec. Doc. 267 at 3.
120 |d

21d. at 4.

122Rec. Doc. 279 at 1.
1231d. at 2.

1241d. at 2-3.

17



agreed to defend United/Wal-Mart after theesmaments of the complaint which brought P.R.
Skate in as a party2®

Arch asserts that P.R. Skate’s argument thaental of the scissor lift was in the chain of
causation between United Rental’s negligenak Rlaintiff's injuries is unpersuasivé® Finally,
Arch contends that the term “worker” is defined by the insurance policy and that the definition
states that a “subcontractas defined as a workéf! Thus, according to Arch, Plaintiffs’
employer, Affordable Painting, is an entitjat is a “worker” and “subcontractol?® Arch
contends that P.R. Skate’s argument that wfible Painting is a “sub-subcontractor” is
unreasonable given the policy language and thausixei that precludes coverage concerning any
subcontractor, not merely first-tier subcontracté?s.
F. Arch’s Reply in Further Support ofts Motion for Partial Summary Judgment

In its reply to P.R. Skate’s opposition, Archifsilates to the applicability of Washington
law for the insurance coverage dispute with The P.R. Skifte.”

I1l. Law and Analysis

A. Legal Standard for Summary Judgment
Summary judgment is appropiéawhen the pleadings, thesdovery, and any affidavits

show that “there is no genuine dispute as to artgmahfact and the movant is entitled to judgment

1251d. at 3.
126 |d
1271d. at 4.
128 |d
1291d. at 5.

130 Rec. Doc. 280 at 1-2.
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as a matter of law!®! When assessing whether a dispute amntomaterial fact exists, the court
considers “all of the evidence inethhecord but refrains from maig credibility determinations or
weighing the evidence® All reasonable inferences are drawn in favor of the nonmoving party,
but “unsupported allegations or affidavits teef forth ‘ultimate or conclusory facts and
conclusions of law’ are insufficient to eith@rpport or defeat a moti for summary judgment?®
If the record, as a whe| “could not lead a rational trier fz#ct to find for the non-moving party,”
then no genuine issue of fact exists and the ngppiarty is entitled toudgment as a matter of
law.13* The nonmoving party may not rest upon the glegs] but must identify specific facts in
the record and articulate the precise manner in which that evidence establishes a genuine issue for
trial.13°

The party seeking summary judgment alwayarehe initial respoiislity of informing
the Court of the basis for its motion and identifyithose portions of theecord that it believes
demonstrate the absence of awgae issue of material fat¥ Thereafter, the nonmoving party
should “identify specific evidare in the record, and articulatprecisely howthat evidence

supports his claim®’To withstand a motion for summajydgment, the nonmoving party must

131 Fed. R. Civ. P56(a);see also Celotex Corp. v. Catret77 U.S. 317, 322-23 (1986&)itle v. Liquid Air
Corp., 37 F.3d 1069, 1075 (5th Cir. 1994).

132 Delta & Pine Land Co. v. Nationwide Agribusiness Ins, 680 F.3d 395, 398-99 (5th Cir. 2008).
133 Galindo v. Precision Am. Corpr54 F.2d 1212, 1216 (5th Cir. 198bittle, 37 F.3d at 1075.

134 Matsushita Elec. Indus. Co. v. Zenith Radi@5 U.S. 574, 586 (1986).

135 SeeCelotex 477 U.S. at 32FRagas v. Tenn. Gas Pipeline Cb36 F.3d 455, 458 (5th Cir. 1998).
136 Celotex 477 U.S. at 323.

187 Forsyth v. Barr 19 F.3d 1527, 1537 (5th Cir. 1994grt. denied513 U.S. 871 (1994).
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show that there is a genuine issue forl tog presenting evidence of specific fat¥$.The
nonmovant’s burden of demonstragia genuine issue of materiaktt is not satisfied merely by
creating “some metaphysical doubt as to the natéacts,” “by conclusory allegations,” by
“unsubstantiated assertions,” or “by only a scintilla of evidehteRather, a factual dispute
precludes a grant of summarydgment only if the evidence sifficient to permit a reasonable

trier of fact to find for the nonmoving party. Hearsay evidence and unsworn documents that cannot
be presented in a form that would be admissible in evidence at trial do not qualify as competent
opposing evidenc&?

On cross-motions for summary judgmerast court examines each party’s motion
independently, viewing the evidence and inferemgele light most faorable to the nonmoving
party!4! “Cross-motions for summary judgment will not, in themselves, warrant the court in
granting summary judgment unless one of the pasiestitled to judgment as a matter of law on
facts that are not genuinely disputétf’Nonetheless, cross-motiof® summary judgment may
be probative of the absence of a factual disputten they reveal a basic agreement concerning

what legal theories and maitd facts are dispositivE'?

138 Bellard v. Gautreaux675 F.3d 454, 460 (5th Cir. 2012) (citibgderson v. Libertyd77 U.S. 242, 248—
49 (1996)).

139 Little, 37 F.3d at 1075.

140 Martin v. John WStone Oil Distrib., Ing 819 F.2d 547, 549 (5th Cir. 1987); Fed. R .Civ. P. 56(c)(2).
Ml white Buffalo Ventures, LLC v. Univ. of Tex. at Aysgtitd F.3d 366, 370 (5th Cir. 2005).

142 Joplin v. Bias 631 F.2d 1235, 1237 (5th Cir. 1980).

143 Bricklayers, Masons & Plasterers Int'| Union of Am., Local Union No. 15, Orlando, Fla. v. Stuart
Plastering Ca.512 F.2d 1017, 1023 (5th Cir. 1975).
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B. ApplicableLaw

Both parties agree for the purposes of thistion that Washington law applies. Under
Washington law, “[ijnsurance pol&s are to be construed as cants, and interpretation is a
matter of law.'* Insurance policies are “construed asviaole, and ‘should be given a fair,
reasonable, and sensible consinr¢ as would be given to éhcontract by the average person
purchasing insurancé*®

“If policy language is clear and unambiguous ttourt may not modify the contract or
create an ambiguity:*¢ “The entire contract must be constiuegether in ordeto give force and
effect to each clausé?” Interpretations that would cause term to be superfluous are
disfavored:*® However, a court must not “add languagé®words of an insurance contract that
were not contained in ¢hparties’ agreement?®

“If terms are defined in a policy, then theneshould be interpreted in accordance with
that policy definition.?>° “Undefined terms in an insurancentct must be given their ‘plain,

ordinary, and popular meaning>® To determine the ordinary meing of an undefined term, a

144 State Farm Gen. Ins. Co. v. Emers687 P.2d 1139, 1141-42 (Wash. 1984).

15 Grange Ins. Co. v. Brosseati76 P.2d 123, 125 (Wash. 1989) (quotBears v. Grange Ins. Ass'h11
Wash.2d 636, 638, 762 P.2d 1141 (1988)).

146 Am. Star Ins. Co. v. Gri¢c@&54 P.2d 622, 625 (Wash. 1993).

147 Stouffer v. Knight & Cont’l Cas. Ca982 P.2d 105, 110 (Wash. Ct. App. 1999) (qudtifashington Pub.
Util. Dist. Utilities Sys. v. Public Util. Dist. No. 1 of Clallam Countyl P.2d 701 (Wash. 1989)).

148 Am. Agency Life Ins. Co. v. Russélf8 P.2d 1303, 1306 (Wash. Ct. App. 1984).

149 See Weyerhaeuser Co. v. Aetna Cas. and Suret$TbP.2d 142, 154 (Wash. 1994).

150Kijtsap Cty. v. Allstate Ins. C®64 P.2d 1173, 1178 (Wash. 1998).

151Boeing Co. v. Aetna Cas. & Sur. C684 P.2d 507, 510 (Wash. 1990) (quoffagmers Ins. Co. v. Miller
87 Wash.2d 70, 73, 549 P.2d 9 (1976)).
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court should look to standard English language diction&tfd$.words have both a legal or
technical meaning, “it must beedr that both partie® the contract inteded that the language
have a legal technical meaning® “Otherwise, the words will be given their plain, ordinary
meaning.t>*

“An insurance policy provision is ambiguous wheis fairly susceptible to two different
interpretations, both afhich are reasonablé® However, when the language is ambiguous, the
ambiguity must be construed against the rnesuespecially where the language concerns
exclusions limiting coverag®® “[E]xclusions should be constrdestrictly against the insuret>”

The reason for these rules is that “insuranceraotg are ordinarily prepared solely by the
insurance company:®® “Presumably the insurer, as drafter, is in a better position to prevent
mistakes or ambiguities®® The Washington Supreme Court hastest, “It must nobe forgotten
that the purpose of insurance is to insure, andhieatonstruction should be taken that will render
the contract operative rather than inoperatifeconstruction which antradicts the general

purpose of the contract or results in a hagggr absurdity is presumed unintended by the

1521d., (internal citations omitted).
1531d. at 513 (internal citations omitted).

154 McDonald v. State Farm Fire and Cas. C837 P.2d 1000, 1004 (Wash. 1992) (citBtgnley v. Safeco
Ins. Co. of Am.747 P.2d 1091 (Wash. 1988)).

1551d. (internal citations omitted).

6 Findlay v. United Pac. Ins. Ca917 P.2d 116, 119 (Wash. 1996).

157 Queen City Farms, Inc. v. Central Nat'l Ins. C882 P.2d 703, 717 (Wash. 1994).
158 Continental Ins. Co. v. PACCAR, In634 P.2d 291, 294 (Wash. 1981).

159 Id
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parties.% Accordingly, “[ijnsurance clauses are to lifgerally construedo provide coverage
whenever possiblet®!
C. Analysis

1. Whether Arch has a Duty to Defend FR. Skate against Plaintiffs’ Claims for
Bodily Injury

The first issue before the Court is, whether under the insurance policy issued by Arch to
P.R. Skate, Arch has a duty to defend P.R. Skganst Plaintiff’s claims or whether, pursuant to
the Employer’s Liability Exclusion, Plairftis claims are excluded from coverage.

The facts relevant to this issue are notlispute. Arch issued a policy of commercial
general liability coverage to P.R. Skate as the named insured, effective November 27, 2013, to
November 27, 201%2 In 2013, P.R. Skate contracted witfal-Mart to remodel a Wal-Mart
Supercenter in Cut Off, Louisian® To perform the physical revdeling work at the Wal-Mart
Supercenter, P.R. Skate subcontracted with S&ftBartin subsequently subcontracted “some or
all of its work” to another contractor, Affordable Paint#§g.Plaintiffs were employed by
Affordable Painting®® Plaintiffs brought claims for bdlgt injury against P.R. Skafé! The

insurance policy issued by Arch to P.R. Skiicludes an “Employer’s Liability Exclusioi®®

160 Schroeder v. Royal Globe Ins. €859 P.2d 509, 511 (Wash. 1981) (internal citation omitted).
161 0dessa School Dist. v. Ins. Co. of Americ@l P.2d 237, 239 (Wash. Ct. App. 1990).

162 SeeRec. Doc. 220-7.

163 Rec. Doc. 155-3 at Rec. Doc. 220-3 at 1.

164 |d

165 Rec. Doc. 155-3 at Rec. Doc. 220-3 at 2.

166 |d

167 SeeRec. Doc. 68 at 2; Rec. Doc. 70 at 3.

168 SeeRec. Doc. 220-8.
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The Employer’s Liability Exclusion in thgolicy at issue excludes coverage for:
“Bodily injury” to:
(1) An “employee” of any insured arising out of and in the course of:
a. Employment by any insured; or
b. Performing duties related to thenttuct of any insured’s business;
or
(2) The spouse, child, parent, brother or sister of that “employee” as a
consequence of paragraph (1) above.
(3) A “subcontractor” or an “emplee” of any “subcontractof:®
The Employer’s Liability Exclusion includes tf@lowing definition of the term “subcontractor”:

For purposes of this exclusion, a “subcontractor” means any worker,
including, but not limited to, a temporary worker, casual laborer, borrowed
worker, servant or independent contractor, who is not an “employee” of the
insuredt’°

The parties do not dispute that sections onehandf the Employer’s Liability Exclusion do not
apply to the instant mattéf! Thus, the issue before the Coumvisether Arch is required to defend
P.R. Skate against Plaintiff's claims or whetRéaintiff's claims for bodily injury are excluded
under section three of the exdlus provision, which excludes cawage for bodily injury to a
subcontractor or an employee of any subcontractor.

P.R. Skate argues that Plaintitféclaims are covered under its insurance policy with
Arch, because the Employer’s Liability Exclusion contained in the policy does not apply to

Plaintiffs claims!”® P.R. Skate acknowledges that thelasion applies to subcontractors or

169 Rec. Doc. 220-8.

170 Id.

1 SeeRec. Doc. 151-1 at 11; Rec. Doc. 220-1 at 10.

172 0On January 25, 2016, after thiinfy of the instant motions, the Cduwas notified that all parties had
reached a settlement with Plaintiff Edward Blair Dorsed the Court issued @rder dismissing his casgeeCiv.
A. No. 15-1723, Rec. Doc. 18. Thus, only one Plaintiff remains.

13 Rec. Doc. 151-1 at 6.
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employees of subcontractors largues that the exclusion does apply in this case because
Plaintiff's employer, Affordable Painting, wasabcontractor of Sartin, not of P.R. SK&tER.R.
Skate contends that the term “subcontractor” shdel “interpreted tdbe someone working for
the insured, not simply someone who work8.According to P.R. Skatérch’s interpretation of
the exclusion provision is too broadd effectively allows for “an exclusion of all liability for any
personal injuries’®

Arch responds that the Employer’s Liability Exclusion precludes coverage for P.R. Skate,
because the bodily injury alleged by Ptifris to an employee of a subcontractér According
to Arch, the policy’s definition of the termubcontractor” is unambigws and does not require
that a subcontractor relationship exist betwedh Bkate and Plaintiff's employer, Affordable
Painting, in order for the exadion to preclude coverad®. Arch notes that another part of the
insurance policy, the Exped Work Area Limitation Endorsemedgfines a subcontractor as “any
person or organization who is not an ‘employedhefinsured and does waok perform services
for or on behalf of the insured” Arch argues that this definith included in the Exposed Work
Area Limitation Endorsement limits the termulgontractor” to those performing services on
behalf of an insured, but that the definitioh “subcontractor” contained in the Employer’s
Liability Exclusion does not tlude this limiting language. Iresid, Arch points out that the

language in the Employer’s Liability Exclusigmovides for the exclusion of coverage not only

1741d. at 11.
751d. at 13.
176 |d. at 15.
177 Rec. Doc. 220-1 at 9.
178|d. at 11.

19d. at 12.
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for employees of a named insured by alsd'émy other class of wer on a job site!®® Because

the insurance policy excludes cowgeaor bodily injury claims oemployees of subcontractors,
Arch argues, there is no duty to defend P.R. Skate with respect to Plaintiff's personal injury
claims!®t

Under Washington law, whichélparties agree governs the rptetation of the policy at
issuel®? insurance policies are “to mnstrued as contracts, aimderpretation is a matter of
law.” 8 “If terms are defined in a policy, then thenteshould be interpretiein accordance with
that policy definition.?®* Moreover, “[i]f the policy language is clear and unambiguous, the court
may not modify the contracir create an ambiguity:?® and a court must not “add language to the
words of an insurance contract that weo¢ contained in the parties’ agreemefif.”

An insurance company, as a private contracentity, is generally permitted to limit the
liability it assumes under its policié%.In order to avoid liability under a commercial general
liability policy, the insurer must show thtte loss is excluded by specific policy langu&e.
Exclusion clauses should be constl strictly against the insuréf. However, the rule of strict

construction of exclusions cont&d in an insurance policy is “merely an aid at arriving at the

1801d. at 12-13.

18l1d, at 14.

1825eeRec. Doc. 266 at 1; Rec. Doc. 280 at 1-2.

183 State Farm Gen. Ins. Co. v. Emers687 P.2d 1139, 1141-42 (Wash. 1984).

B4Kjtsap Cty. v. Allstate Ins. C64 P.2d 1173, 1178 (Wash. 1998).

185 Am. Star Ins. Co. v. Grig@54 P.2d 622, 625 (Wash. 1993).

186 See Weyerhaeuser Co. v. Aetna Cas. and Suret$TbP.2d 142, 154 (Wash. 1994).

187 See Findlay v. United Pacific Ins. C817 P.2d 116, 121 (Wash. 1996).

188 See Overton v. Consolidated Ins. (38 P.3d 322, 329 (Wash. 2002) (internal citation omitted).

189See Aetna Ins. Co. of Hartford v. Keb40 P.2d 1383, 1386 (Wash. 1975).
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intention of the parties to that policy” and is not intended to “overridettierwise apparent clear
intention of the partiest®® Moreover, “plain, explicit languageannot be disregarded, nor an
interpretation given the policy at variance wiiie clearly disclosed iant of the partiest®!

Here, Plaintiff’'s complaint &ges that he was an employdd\ffordable Painting, “which
was a subcontractor of Sartin Buildet®? The parties do not disputhat Sartin subcontracted
work to Affordable Painting and that Plaintiff was an employee of Affordable PafififyR.
Skate nevertheless contends that the excludaas not apply to Plaintiff's claims, because
Affordable Painting was not subcontracted by P.R. Skate diréétR.R. Skate asserts that
Affordable Painting is not a subcontractor a@ek by the exclusion provision but is instead, a
“sub-subcontractoof the insured ¥°

However, the policy language clearly and unaubusly states thahe exclusion applies
to an employee afnysubcontractot?® not just employees of those subcontractors who have direct
contractual relationshipwith the insured. Where, as heithe policy language is clear and
unambiguous, under Washington law, the Couraymmot modify the contract or create an

ambiguity, % nor may the Court “add language to the vgoodl an insuranceontract that were

190 |d
Pl pavis v. North Am. Acc. Ins. G@54 P. 722, 726 (Wash. 1953).
192Rec. Doc. 1-2.

193 SeeArch’s “Statement of Undisputed Facts,” Rec. Doc. 220-3 at 2 (stating thain“Salisequently
subcontracted some or all of its work to another contractor, Affordable Painting” and “[b]attifidlai. . were
employed by Affordable Painting”); P.R. Skate's “Statatn&f Material Facts Presenting No Genuine Issue,” Rec.
Doc. 155-3 at 1 (stating that “Sartin subsequently subcontracted some or all of itsowarkther contractor,
Affordable Painting” and “[b]oth Plaintiffs . . . were employed by Affordable Painting”).

194 SeeRec. Doc. 151-1 at 6.
195 Rec. Doc. 266.
196 Rec. Doc. 220-8.

97 Am. Star Ins. Co. v. Grig854 P.2d 622, 625 (Wash. 1993).
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not contained in the parties’ agreemefit’Acceptance of P.R. Sla$ interpretation of the
exclusion provision would requiredladdition of language to the wds of the insurance contract
that were not contained in P.R. Skate and Arch’s agreéiffent.

The Employer’s Liability Exclusion includess definition of the term “subcontractc?®®
The Court must interpret the term “subcontoatin accordance with that policy definitiéht The
Court notes that P.R. Skate’s proposed interpretation of the definition of subcontractor is in fact
found in another part of the insurance policy at issue, the Exposed Work Area Limitation
Endorsement. In that provision, the parties i the term “subcontractor” as any person or
organization who is not an employee of an insaned “does work or performs services for or on
behalf of an insurec?®® This suggests that the parties @mnplated and executed a contractual
provision that more narrowly defines the term “subcontractor,” and explicitly agreed to a broader
definition in the exclusionary provision at issue hémeessence, P.R. Skate requests that the Court
apply a similarly narrow definition here, evewtgh the Employer’s Liability Exclusion contains
a broader definition of thierm “subcontractor” than that contaithi@ another part of the contract.
Reading the contract as a whole, howetbe added language in the Exposed Work Area
Limitation Endorsement further supports the cosicn that the parties intended that the term

“subcontractor” to be defined more broadly ia tontext of the Employ's Liability Exclusion?®2

98 Weyerhaeuser Co. v. Aet@as. and Surety Co874 P.2d 142, 154 (Wash. 1994).

199See id. See also Truck liisxchange v. BRE Props., In81 P.3d 929, 932 (Wash. Ct. App. 2003).

2005eeRec. Doc. 220-8 (“For purposes of this exclusifsubcontractor’ means ymorker, including, but
not limited to, a temporary worker, casual laborer, borrowed worker, servant, or indepanteaxttor, who is not
an ‘employee’ of the insured.”).

201Kitsap Cty. v. Allstate Ins. C®B64 P.2d 1173, 1178 (Wash. 1998).

2025eeRec. Doc. 220-7.

203Rec. Doc. 220-8See also Aetna Ins. Co. of Hartford v. K&#t0 P.2d 1383, 1386 (Wash. 1975) (holding
that the rule of liberal construction of exclusions containegh insurance policy is “merely an aid at arriving at the
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Accordingly, the Court finds P.R. Skateargument that the Employer's Liability
Exclusion should be limited only to subcontractors of P.R. Skatéhe insured, unpersuasive.
Nothing in the provision limits its application smbcontractors of thaesured, and the provision
is worded broadly such that a subcontractax efibcontractor would be excluded from coverage
as “any subcontractof® P.R. Skate has not offered amgpkanation as to why the Employer’s
Liability Exclusion, which defies a subcontractor ing broader language than the language
contained in the Exposed Work Area Limitatj should be given the same effect. Under
Washington law, all of the provisions in an insurance contract will be reviewed together so that
each will have its intended force and efféétTo accept P.R. Skate’s interpretation would go
against this principle and wouldilféo give effect tothe plain language in each provision of the
insurance policy in lighof the whole contrac®®

P.R. Skate also argues that the term “workerthe exclusion’s definition of the term
“subcontractor” creates ambiguiy/. P.R. Skate contends that “ftjout further reference to the

policy for context,” the term “worker” could atude “anyone who is not employed . . . unrelated

intention of the parties to that policy” and should not “be applied to oveh@detherwise apparent clear intention of
the parties”).

204See Am. States Ins. Co. v. Delean’s Tile and Malhig, 319 P.3d 38, 43 (Wash. Ct. App. 2013) (holding
that exclusion precluded claim arising from faulty wofksubcontractor on multiple unit walkways where broad
language of exclusion’s definition of “construction operations” included conversioe biiflling to . . . any other
type of multiple unit residential structureQf. Truck Ins. Exchange v. BRE Props., Ji8d. P.3d 929, 933 (Wash.
App. Ct. 2003) (rejecting insurer's argument that emgi@yliability exclusion limiting coverage for employees of
“the insured” should be interpreted broadly to limit coverage for employees of “amgdri3u

2055ee Moeller v. Farmers Ins. Co. of Washing6Y P.3d 998, 1001 (Wash. 2011) (en banc) (cAitsgate
Ins. Co. v. Peaslep32 P.2d 1244 (1997)).

206 See Certification from United States Dist. Ct. exVdstern Dis. of Washington v. GEICO Ins.,G66
P.3d 1237, 930 (2016) (“The court views an insurance contract in its entirety, does not interpret a phrase in isolation,
and gives effect to each provision.”) (internal citation omitt€él)Aetna Ins. Co. of Hartford v. Ke®40 P.2d 1383,
1386 (Wash. 1975) (comparing two policies issued by the insurer to the insured and findheydfigedring language
in the policies evidenced an intention that one policy provide liability coverage of a kind that the other policy
excluded).

207Rec. Doc. 155-1 at 12.
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to the job, who wanders ontbe jobsite and gets injured® However, under Washington law,
the Court does not construe a term in a vacwithout reference to the rest of the policy for
context. Rather, insurance policies are “carer as a whole and ‘shld be given a fair,
reasonable, and sensildenstruction . . . .2%° The Court notes that employee and contractor
exclusions are not uncommon in commercial geniafaility policies and that the purpose of such
exclusions is to eliminate dandant coverage for injury which is covered by workers’
compensation or other liability policié®. A “fair, reasonable, and ssible” construction of the
insurance contract as a whole indicates that pravioperates to exclude blydnjury claims of
several classes of workers from coverage—noéxolude coverage for bodily injury claims
generally. P.R. Skate’s attempt to create an guilyi by interpreting thevord “worker” without
reference to the policy for context does noaraye the clear and unhiguous language of the
exclusion, which excludes coverage for an employempsubcontractof!?

As stated above, in the Employer’s Liabiliyclusion, “subcontractor” is broadly defined
to include “any worker . . . who is not an ‘empday of the insured,” and the provision specifically
identifies an “independent conttar” as a type of “worker” fothe purposes of the exclusion.

Here, both parties have explicitly stated that Sartin “subsequiriitontractedsome or all of its

208 Id

209 Grange Ins. Co. v. Brosseali76 P.2d 123, 125 (Wash. 1989) (quotBegars v. Grange Ins. Ass'hl1
762 P.2d 1141 (Wash. Ct. App. 1988 e also Castle & Cooke, Inc. v. Great Am. Ins, Thl P.2d 1108, 1110
(Wash. Ct. App. 1986Yercer Place Condominium Ass’n v. Agora Syndicate, IcP.3d 626, 629 (Wash. Ct. App.
2000).

210 SeeBRUNER AND O’CONOR ONCONSTRUCTIONLAW § 11:306 (2016) (noting the frequency of employee
and independent contractor exclusions in commercial general liability policies and observing that “[t]he incorporation
of ‘independent contractor’ exclusions and broad ‘employee’exclusions operate to eliminate bodily covesiage fo
great variety of worker anidvitee injuries . . . .")See alsdNSURANCE COVERAGE OFCONSTRUCTIONDISPUTESS
13:1 (2d ed.) (2016) (stating that the purpose of the employers liability exclusion is to eliminate “redundant coverage”
for injury and damage which évered by workers’ compensation or other liability policies).

211 See Grange Ins. CoZ76 P.2d at 125Am. Star Ins. Co. v. Grig854 P.2d 622, 625 (Wash. 1993) (“If
policy language is clear and unambiguouscthért may not . . . create an ambiguity.”).
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work to anothecontractor, Affordable Painting #'2 Moreover, it is undisputetthat Plaintiff is an
employee of Affordable Painting, dthat Affordable Painting is nan “employee of the insured.”
Thus, pursuant to the plain language of the Exygal's Liability Exclusion, Affordable Painting
is a “subcontractor,” and Plaintiff is an “ermogke” of a “subcontractor.” Therefore, because
Employer’s Liability Exclusion clearly and unaigbously precludes coverage for “bodily injury”
to “an employee ofinysubcontractor?3the Court finds that thexclusion applies.

Under Washington law, the duty to defend “asisvhen a complaint against the insured,
construed liberally, alleges facts which couldyribven, impose liability upon the insured within
the policy’s coverage?** Where the alleged claim is “clearot covered by the policy,” however,
an insurer is relieved of its duty to defeéddiHere, as the Court foursiiprg Plaintiff’s claim is
clearly not covered by the polipursuant to the specific polidggnguage found in the Employer’s
Liability Exclusion?'® Therefore, even construing Plaintiff's complaint liberally, the Court finds
that the undisputed facts in the record indicad¢ Atnich does not have a contractual duty to defend
P.R. Skate against Plaintiff's claims. Accordinghe Court finds there are no genuine disputes
of material fact and summary juggnt in favor of Arch and against P.R. Skate on this issue is

appropriate.

212 SeeArch’s “Statement of Undisputed Facts,” Rec. Doc. 220-3 at 2 (stating thain“Sabisequently
subcontracted some or all of its work to another contractor, Affordable Painting” and “[b]attiff8lai. . were
employed by Affordable Painting”) (emphasis added); BSkate’s “Statement of Mearial Facts Presenting No
Genuine Issue,” Rec. Doc. 155-3 at 1t{atathat “Sartin subsequently subcontracted some or all of its work to another
contractor, Affordable Painting” and “[b]oth Plaintiffs . . . were employed by Affordahieting”).

213 Rec. Doc. 220-8 (internal quotation marks omitted).

214 Truck Ins. Exch. v. VanPort Homes, In68 P.3d 276, 281 (Wash. 2002) (citilgyden v. Mut. of
Enumclaw Ins. Col P.3d 1167, 1171 (Wash. 2000)).

2151d. (citing Kirk v. Mt. Airy Ins. Cq.687 P.2d 456 (1980)%ee also Stouffer & Knight v. Continental Cas.
Co, 96 Wash. App. 741 (Wash. Ct. App. 1999) (holding that coverage for claim ungeactak insurance policy
for employee’s embezzlement of client funds was preduchder plain languagd employee exclusion).

216 Qverton v. Consolidated Ins. G&88 P.3d 322, 329 (Wash. 2002) (internal citation omitted).
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2. Whether Arch has a Duty to Defend United Rentals and Wal-Mart as
Additional Insureds under the Blanke Additional Insured Endorsement

The second issue before the Court is whetlieder the insurance policy issued by Arch
to P.R. Skate, Arch has a duty to defend UnRedtals and Wal-Mart additional insureds. “It
is common practice in the construetiindustry for owner require contractgrto name them as
additional insureds under their [commergaheral liability insurance] policieg?” “A common
approach in the constructiondustry is for a contractor @ubcontractor to obtain a policy
endorsement that automaticattpnfers additional insured stiat upon anyone with whom the
named insured has agreed in writing to proadditional insured coverag8uch an endorsement
is known as a ‘blanket additional insured’ endorsem@&fit.”

The facts relevant to this issue are notlispute. Arch issued a policy of commercial
general liability insurance to P.R. Skate, which listed P.R. Skate as the named insured, effective
November 27, 2013, to November 27, 26%4The policy included an additional insured
endorsement, titled “Blanket dalitional Insured Endorsemerf£® The endorsement states, in
pertinent part:

SECTION II—WHO IS AN INSURED is amended to include as an additional

insured those persons or organizatiom\are required under a written contract

with you to be named as anditibnal insured, but only ith respect to liability for

“bodily injury,” “property damage,” or “prsonal and advertigj injury” caused, in

whole or in part, by youacts or omissions or ¢hacts or omissions of your

subcontractors:

a. In the performance of your ongoir@perations or “your work,”
including “your work” thathas been completed; or

217 BRUNER& O'CONNERCONSTRUCTIONLAW § 11:322 (2016).
218|d. at § 11:328.
219 SeeRec. Doc. 220-7.

220 Rec. Doc. 220-9 at 1.
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b. In connection with your premés owned by or rented to yétt.

In 2013, P.R. Skate contracted with Wal-M&tores to remodel Wal-Mart Supercenter
in Cut Off, Louisian&?? The contract between Wal-Ma8tores and P.R. Skate included a
provision which required P.R. Skate to name Wal-Mart Stores and “its subsidiaries, affiliates,
officers, directors, employees and agents astiaddl insureds” under R. Skate’'s commercial
general liability insuranc&?

On April 11, 2014, P.R. Skate rented a scissor lift from United Reitaldhe rental
agreement required P.R. Skate to make UrfiRedtals an additional insured under P.R. Skate’s
commercial general liability insurané®.0n April 19, 2014, Plaintiffs were injured when they
both fell from the scissor lift, which lbed Rentals had rented to P.R. SKafe.

By letter dated October 10, 2014, United Rerttatslered its defense Bfaintiffs’ claims
to Arch2?” Arch subsequently denied United Rentals’ teréfé@n May 29, 2015, United Rentals
filed a third-party complaint against P.R. Skatnd Arch alleging that P.R. Skate and Arch

breached their contractual obligatito United Rentals by failing t@imburse United Rentals for

221 |d

222Rec. Doc. 155-3 at Rec. Doc. 220-3 at 1.

228 Rec. Doc. 155-3 at Rec. Doc. 155-4 at 15.
224Rec. Doc. 155-3 at 2;eR. Doc. 155-4 at 141-43.
225Rec. Doc. 155-3 at Rec. Doc. 155-4 at 142.

226 Rec. Docs. 56, 70.

227 Rec. Doc. 155-3 at 2;dR. Doc. 155-4 at 144-45.

228 Rec. Doc. 155-3 at 2.
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its defense costs and by refusing to ackndgge their contractual indemnity and defense
obligations??®

P.R. Skate also tendered defense and indemnity for Plaintiffs’ claims to Arch on behalf of
Wal-Mart2° However, Arch denied the tendefr defense on behalf of Wal-M&rtt Thereafter,
P.R. Skate accepted the defense of Wal-KfaBy letter dated March 7, 2016, Arch accepted the
defense of Wal-Mart under a reseiwa of rights, from October 6, 20£53° By letter dated March
7, 2016, Arch accepted the defense of United Reuntalsr a reservation ofghts, but only from
November 3, 2015*

a. Standing

As a preliminary matter, Arch argues thaRPSkate does not hagtanding to raise its
claim that Arch breached its contractual duti?tB. Skate to defend United Rentals and Wal-Mart
as additional insuredsnder the insurance poli&® Arch maintains that it contracted with P.R.
Skate to include the additional insured endorserae the policy, and wdther the policy provides
coverage to an insured is between Arch ardtitative insureds, United Rentals and Wal-M&rt.

P.R. Skate asserts that it haansting to bring this claim because Arch’s breach of the insurance

229 Rec. Doc. 10.
230 Rec. Doc. 155-3 at 3.
231 |d

232 Id

23|d. at 4.

234 Id

235Rec. Doc. 220-4at 15.

61d. at 15.
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policy harmed P.R. Skate by causing United Retdadsie P.R. Skate and by obligating P.R. Skate
to accept Wal-Mart’s tender of defertseavoid being sued by Wal-M&d’

Under Article Il of the United States Constitan, federal courts only have jurisdiction
over “cases” or “controversie$>® One requirement to have a “case” or “controversy” is that the
plaintiff must have standing to s&&.“The standing inquiry focusem whether the plaintiff is the
proper party to bring this suit[3* The plaintiff must show that it has a “personal stake” in the
dispute, and that the injury alleged iretbomplaint is particularized as to hif.To establish
standing, the plaintiff must showl) it suffered an “injury indct,” which is a “concrete and
particularized invasion of a deally protected interest” thas actual or imminent, and not
conjectural or hypothetical; (2) éhe is a causal connection beem the alleged harm and the
defendant’s conduct, such that the injury is fairceable to thehallenged actiorather than the
result of a third party’s independeattion; and (3) it is likely, rather than merely speculative, that
a favorable decision will redress the injdfy.Under Washington law, a party to a contract may

bring a breach of contract claff

287 Rec. Doc. 155-At 22.

238 U.S. Const. art. lll, § 2, cl. Eee Raines v. Byy®21 U.S. 811, 818 (1997ollis v. Lynch 827 F.3d
436, 441 (5th Cir. 2016).

2399 Hollis, 827 F.3d at 441.
240Raines 521 U.S. at 8183imon v. Eastern Ky. Welfare Rights Organizatitit§ U.S. 26, 37 (1976)).

2411d. at 819 (citingLujan, 504 U.S. at 560-561%ee also Bender v. Williamsport Area School D#&t5
U.S. 534, 543-544 (1986) (holding that a member of the school board who “has no personal stake in thefoutcome o
the litigation” had no standing).

242 yjan, 504 U.S. at 560-6Hollis, 827 F.3d at 441.
243 Brummett v. Washington’s Lotter888 P.3d 48, 55 (Wash. Ct. App. 2012). A third party beneficiary to a

contract may also bring a breach of contract cl&im.
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Here, it is undisputed that P.Bkate is the named insuradd a party to the insurance
policy. In the contract heveen Arch and P.R. Skate, Arclregd to defend those who P.R. Skate
is required “under a written contract [to name] as an additional insur€d®'It is also undisputed
that there was a written contract between Blkate and United Rentadéd a written contract
between P.R. Skate and Wal-Maquéing that P.R. Skate namesth as additional insureds. P.R.
Skate alleges that P.R. Skate suffered an inpsya result of Arch'soreach of contract.
Specifically, P.R. Skate alleges that it sufferedraary when United Rentals sued P.R. Skate
because Arch declined to defend United RerifdB.R. Skate also asserts that it suffered an injury
by accepting Wal-Mart’s tender of defen® avoid being sued by Wal-M&#f. Thus, the Court
finds that it suffered a concretedaparticularized injury in fact as required to establish starfding.
Moreover, the Court finds that there is a caasahection between P.R. Skate’s alleged harm and
Arch’s conduct because P.R. Skate would not satfered the alleged harm but for Arch’s denial
of United Rentals and Wal-Mart’'srtders of defense. Further, itlikely that a favorable decision
will redress the injury. Accordingly, the Court camdés that P.R. Skate has standing to bring this
claim.

b. Coverage under the Blanket Additional Insured Endorsement

Next, while it is undisputed that the insaoca policy included a Blanket Additional Insured

Endorsement requiring Arch to defend additionalireds, the parties dispute when Arch’s duty

to defend United Rentals and Wal-Mart first aréda®. Skate asserts that the duty to defend arose

244Rec. Doc. 220-9 at 1.
245 Rec. Doc. 65 at 3.
246 Rec. Doc. 155-3 at 3.

2471 ujan, 504 U.S. at 560-6Hollis, 827 F.3d at 441.
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when Plaintiffs originally filed suit and UnieRentals and Wal-Marhade tenders to Arci®
Arch contends that the duty defend did not arise with respeotWal-Mart until October 6, 2015,
the date that the first amended complaint was fldding Wal-Mart as defendant, and the duty
to defend did not arise with respect to Unikehtals until November 3, 2015, the date that the
second amended complaint was filed adding P.R. Skate as a deféhdaci. argues that it did
not have a duty to defend United Rentals and WattMader the original complaints because the
additional insured endorsement applienly with respect to liabilityor ‘bodily injury’ . . . caused,
in whole or in part, by [P.R. Skate’s] acts or ssmns or the acts or omissions of [P.R. Skate’s]
subcontractors . . .2*Because the original complaints alleged that the “sole and proximate cause
of the injuries and damages sustained by [Plaifjtiffas the negligence dhe defendant, United
Rentals,” Arch argues that itdlhot have a duty to defend UrdtRentals and Wal-Mart until the
complaints were amended to aiethe negligence of P.R. Skaté.

P.R. Skate contends that Arch’s position is incof®cP.R. Skate asserts that the
additional insured endorsementjo@res that the injury be caubkéy its acts, not its negligent
acts?>® P.R. Skate avers that it acted when it @dnthe scissor lift for use at the Wal-Mart

Supercenter in Cut Off, Louisiarfd* According to P.R. Skate, while this act was not negligent,

248 Rec. Doc. 155-1 at 19.
249 Rec. Doc. 220-1 at 15.
250|d. at 16.

251 Id.

22Rec. Doc. 155-1 at 19.
2531d. at 20.

2541d. at 21.
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but for that act, Plaintiffs’ “accident would ne&ve happened and neither United Rentals nor Wal-
Mart would be facingny liability for it.”2>°

“An insurer’s duty to defend is broader than its duty to indemrifyThe duty to defend
“arises when a complaint against the insureshstrued liberally, allegefacts which could, if
proven, impose liability upon the ingd within the padty’s coverage®’ An insurer is not
relieved of its duty to defend unless the claimgdbkin the complaint is “clearly not covered by
the policy.”?%81f a complaint is ambiguous, a court will ctme it liberally in favor of “triggering
the insurer’'s duty to defend® “In sum, the duty to defend tsiggered if the insurance policy
conceivably covers the allegations in the compjaulmereas the duty to indemnify exists only if
the policy actually covers the insured’s liabili&?®“The insurer may not rely on facts extrinsic
to the complaint to deny the duty to dede—it may do so only to trigger the du§f* In Woo v.
Fireman’s Fund Insurance Comparthe Washington Supreme Court stated:

There are two exceptions to the rule tthe duty to defend must be determined

only from the complaint, and both the exceps favor the insured. First, if it is

not clear from the face of the complathat the policy provides coverage, but

coverage could exist, thesarer must investigate and give the insured the benefit

of the doubt that the insurer has a duty to defend. Notice pleading rules, which

require only a short and plain statementre# claim showing that the pleader is

entitled to relief, impose a significant burden on the insurer to determine if there

are any facts in the pleadings that could conceivably give rise to a duty to defend.
Second, if the allegations the complaint conflict withacts known to or readily

255 Id

256 Truck Ins. Exch. v. VanPort Homes, In68 P.3d 276, 281 (Wash. 2002) (citiHgyden v. Mut. of
Enumclaw Ins. Col P.3d 1167, 1171 (Wash. 2000)).

2571d. at 281-82 (quotingnigard Ins. Co. v. Lever983 P.2d 1155, 1160 (Wash. Ct. App. 1999) (internal
guotation marks omitted)).

2581d. at 282.
259 4.
260Woo v. Fireman’s Fund Ins. Gd.64 P.3d 454, 459 (Wash. 2007).

261 |d
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ascertainable by the insurer, or if theeghtions . . . are ambiguous or inadequate,

facts outside the complaint may be coesadl. The insurer may not rely on facts

extrinsic to the complaint to deny the yiid defend—it may do so only to trigger

the duty?%?

P.R. Skate relies oweyerhaeuser Co. v. Aetna Casualty and Suretya@/ashington
Supreme Court case, to suppos firoposition that where “th@olicy language does not require
an adversarial claim or a third party threat or a &dtfireat of legal action” courts will not interpret
a policy to require thaa claim be filed beforéhe duty to defend arisé® In Weyerhaeusethe
Washington Supreme Court considered whethere could “be insurance coverage under a
Comprehensive General Liability (CGL) politgr property damage when the policyholder has
incurred environmental cleanupste pursuant to statute, bwhere the involved government
environmental agency has not madewaert threat of formal legal actio”® The policy language
provided that the insurance company would mdiéy the insured “for all sums which the
[insured] shall be obligated to ypay reason of the liability, impes upon the [insured] by law
... for damages . . . @ecount of property damagé? The policy did “notspecify whether this
liability must be imposed by formal legal actiom {breat of such) or by a statute which imposes
liability.” 266 The Washington Supreme Court reasoneddbe¢rage was trigged absent a claim

because “[t]here is nothing in the insurance pollamguage which requires a ‘claim’ or an overt

threat of legal action and . . . [i]f the insur@rgnded to provide coverage only if there were a

262|d. (internal citations and quotation marks omitted).
263Rec. Doc. 155-1 at 20 (citingeyerhaeuseB874 P.2d at 154).
264\WeyerhaeuseB74 P.2d at 145.

265d. at 145-46.

2661d. at 154.
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lawsuit or a threat of sucthat requirement could haween included in the policy® The court
stated that it would not “add langyato the words of an insurance contract that are not contained
in the parties’ agreement®®

AlthoughWeyerhaeusestands for the propositidhat the duty to dend may arise before
a claim is filed, P.R. Skate does rogue that the duty to defendsae at some point prior to the
filing of the original complaints. Instead, P.R.a8&x asserts that the duty to defend arose with the
filing of the original complaits. The blanket additional insurendorsement provides additional
insurance coverage to “those pers or organizations who areqeered under a written contract
with [P.R. Skate] to be named as additional indsiréut only with respedtt liability for ‘bodily
injury’ . . . caused, in whole or part, by [P.R. Skate’s] acts or @sions or the acts or omissions
of [P.R. Skate’s] subcontractors. .25

Plaintiffs’ original complaints alleged that “[tlhe sole and proximate cause of [their]
injuries and damages sustained . . . was tigigeace of the defendaritnited Rentals. . . 2%
However, Plaintiffs’ original complaints alleged® Skate acted when it rented the scissor lift for
use at the Wal-Mart Supercenter in Cut Off, Louisi@h&lnder the allegations presented in the
original complaints, but for P.R. Skate’s aPfaintiffs’ accident would not have happened.
Therefore, construing the original complaintselially, the Court finds #t the duty to defend
under the Blanket Additional Insured Endorsemeas triggered when theriginal complaints

were filed because the original complaints alleged fabish could, if proven, have shown that

267 Id

268 Id

291d. at 20.
219Rec. Doc. 1-2 at 5; Civ. A. No. 15-1723, Rec. Doc. 1-2 at 5.

211 Rec. Doc. 1-2 at 4; Civ. A. No. 15-1723, Rec. Doc. 1-2 at 4.
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Plaintiffs’ bodily injuries were caused, in whade in part, by P.R. Skate’s acts or omissiéis.
Accordingly, the Court finds that there is no genussee of material facta P.R. Skate is entitled
to judgment as a matter of law on its claim tAath breached its contract by failing to defend
United Rentals and Wal-Mart under theBket Additional Insured Endorsement.

Finally, Arch argues that the insurance pokxgludes coverage for bodily injury claims
which P.R. Skate “may be obligated to pay by oeasf the assumption of liability in a contract
agreement unless the assumption of liability waisgfahe ‘insured contract’ under the policy/?
However, P.R. Skate asserts thatoes not assert coverage untles provision of the insurance
policy 24 Accordingly, the Court needbt reach this issue.

IV. Conclusion

Based on the foregoing, the Court finds that th@isputed facts in the record indicate that
Arch does not have a contractuhlty to defend P.R. Skate against Plaintiff's claims because
Plaintiff's claims are precluded from coverag&der the clear and unambiguous language of the
Employer’s Liability Exclusion othe insurance policy at issue. The Court also finds that the
undisputed facts in the record indicate that P.Rit&ls entitled to judgment as a matter of law on
its claim that Arch breached its contract byitig to defend United Rentals and Wal-Mart under
the Blanket Additional Insurendorsement. Accordingly,

IT IS HEREBY ORDERED that Arch’s “Cross-Motion for Partial Summary Judgment

as to the Declaratory Judgment and<3+Claim of the P.R. Skate, L.L.€"?is GRANTED IN

22 Truck Ins. Exch.58 P.3d 276 at 281-82 (quotibigigard, 983 P.2d at 1160).
213 Rec. Doc. 220-at 19.
274 Rec. Doc. 266 at 10.

275 Rec. Doc. 220.
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PART AND DENIED IN PART. Arch’'s motion isGRANTED to the extent that it seeks
summary judgment on the issue of whether itdasity to defend P.R. 8te against Plaintiff's
claims for bodily injury. It does not. Arch’s motionRENIED in all other respects.

IT IS FURTHER ORDERED that P.R. Skate’s “Motion for Summary Judgment of
Liability Against Arch Sgcialty Insurance Comparif® is GRANTED IN PART AND
DENIED IN PART. P.R. Skate’s motion iISRANTED to the extent that it seeks summary
judgment on its claim that Arch breached its cacitby failing to defend United Rentals and Wal-
Mart under the Blanket Additional Insuréshdorsement. P.R. Skate’s motiorDENIED in all
other respects.

NEW ORLEANS, LOUISIANA, this15th day of February, 2017.

NANNETTE J ETTE BROWN
UNITED STATES DISTRICT JUDGE

276 Rec. Doc. 155.
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