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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF LOUISIANA

DONALD DOSS CIVIL ACTION
VERSUS NO. 151539
M/V K2, ET AL. SECTION “R” (5

ORDER AND REASONS

Defendant Associated Terminals, Incmoves the Court to grant summary
judgment onall of plaintiff Donald Doss’s claims For the following reasons, the Court
grants summary judgment on Doss’s claiarising under the Jones Act, 46 U.S.C. §
30104 andhis claim for maintenance and cur8ecausdhe Court finds that Doss has
alleged sufficient facts to support a claim for geal maritime negligencand Associated
Terminals has failed to show that there is no gaeulispute regarding these fadise

Court denies summary judgment on this claim.

BACKGROUND

In Spring 2014 plaintiff Donald Doss worked fodefendant Dockside Linemen,
Inc.! Dockside Linemen provides temporary laborers oragneeded, dayo-day basis
to companies in south Louisiarfa. These companies include butlargo terminh
operatorssuch as defendant Associated Terminals, Inc. sBgsayroll recordseflect
that from February 2014 through May 2014, Doss workettal of fifty-seven days for
Dockside Linemen, whicbutsourcedoss to four different companies. Doss spent four

daysout of fifty-seven(February 24, April 10, May 8, and May 12) workifog Associated

1 R. Doc. 27 at 17.

2 Id. at 1113.
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Terminals3 Associated Terminals owns and operatesracturecurrently known as the
M/V MGMT (formerly known as the M/V K2}. When Doss was assigned to work for
Associated Terminals, he worked board the MGMT loading and unloading grain from
barges or vessels on the Mississippi River.

As Doss was transferringrain onboard the MGMTon May 9 2014, he slipped
and fell, injuring his neck, shoulder, hignd other parts of his bodyDossfiled this suit
on May 8, 2014.

On April 15, 2016, the @urt grantedDockside Linemeis motion for summary
judgment on Doss’s Jones Act clash In its order, the Court found thaddosss short
stint on the MGMTdoes not qualify him as a seaman eligible to invidke Jones Act.
Associated Terminals now moves for summary judgmemtthe same grounds. In

response, Doss concedes that his Jones Act clammh€laims for maintenance and cure

3 SeeR. Doc. 172 at 69.

4 Doss’s complaint refers to the “M/V K2while his opposition tahe motion for
summary judgment refers to the “M/V MGMT.” The oxd reflects that both names refer
to the same structureSee, e.g., R. Doc. 17, Exhibit A, at 1 % (Declaration of Linda
Slatten) (“Doss work[ed] on Associated Terminalgtstreamtransfer terminal called
the MGMT (previously known as K2')."); R. Doc. 1Exhibit B, at 18 (“For the record, let’s
say when we refer to the K2, okay, is now called MG okay? So those are
interchangeable term3,’54 (“At location, MGMT. That's the new name &2 . .. .").

5 SeeR. Doc. 27, Exhibit A, at 1 1.

6 R. Doc. 27, Exhibit C, at 340.

7 SeeR. Doc. 1L

8 R. Doc. 41.

9 Id.

10 R. Doc. 43.



are precluded by the Court’s earlier finding. Ddsswever, maintains that his complaint
states a claim for general maritime negligence mgfaAssociated Terminals, and that
Associated Terminals has failed to meet wsngnary judgment burdeas tothis claim.

Associated TerminaJsneanwhileargues that Doss’s complaint states only two cao$es
action—Jones Act negligence and unseaworthiremsd that Dosaever asserted a claim

for general maritime negligence.

. LEGAL STANDARD

Summaryjudgment is warranted when “the movant shidvat there is no genuine
dispute as to any material fact and the movannhigled to judgment as a matter of law.”
Fed. R. Civ. P. 56(a)yee also Celotex Corp. v. Catrett, 477 U.S. 317, 3223 (1986) Little
v. Liquid Air Corp., 37 F.3d 1069, 1075 (5th Cir. 1994). When assepsihether a dispute
as to any material fact exists, the Court considalisof the evidence in the record but
refrain[s] from making credibility determinations @areighing the evidence.Delta &
PineLand Co. v. Nationwide Agribusinessins. Co., 530 F.3d 395, 3989 (5th Cir. 2008).
All reasonable inferences are drawn in favor of loemmoving party, but “unsupported
allegations or affidavits sattg forth ‘ultimate or conclusory facts and conadtuss of law’
are insufficient to either support or defeat a motfor summary judgment.Galindo v.
Precision Am. Corp., 754 F.2d 1212, 1216 (5th Cir. 1985 also Little, 37 F.3d at 1075.
“No genuire dispute of fact exists if the record taken ash@h could not lead a rational
trier of fact to find for the nommoving party.” EEOCv. Simbaki, Ltd., 767 F.3d 475, 481

(5th Cir. 2014).



1. DISCUSSION

As noted, the parties agree that summary judgmemppropriate as to Doss’s
Jones Act claims against Associated Terminals. Tbert therefore need only decide (1)
whether Doss has properly assertediaam for general maritime negligence and, if so, (2)
whether summary judgment is appropriate asht tlaim.

A. Whether Doss Has Asserted aClaim for General Maritime
NegligenceTurns on Facts, Not Labels

Associated Terminals maintains that a fair readihBoss’s complaint shows that
he does not bring a claim for general maritime mgEgice. Specifially, Associated
Terminals poinsto Doss’s choice to divide his complaint into twauses of action. The
first cause of action, Associated Terminals asseastspecifically a Jones Act negligence
claim, and the second is for unseaworthiness. Bdagure to enumerate a third cause
of action for general maritime negligence, accogdia Associated Terminals, dooms the
purported claim.

This argument misunderstands Doss’s pleading obtiga“Federal pleading rules
call for ‘a short and plain statemeat the claim showing that the pleader is entitled t
relief; they do not countenance dismissal of a céarg for imperfect statement of the
legal theory supporting the claim assertetbhnson v. City of Shelby, Miss., 135 S. Ct.
346, 34647 (2014)(quoting Fed. Rule Civ. Proc. 8(a)(2)). Under Rule BetCourt
evaluates the sufficiency of the factual allegasiprather than the legal labels a plaintiff
applies to themSee id. (reversing grant of summary judgment wheretitioners had
“informed thecity of the factual basis for their complaifgnd] were required to do no
more to stave off threshold dismissal for want mfeadlequate statement of their claim.
Oneida Indian Nation of N.Y. v. Cty. of Oneida, 617 F.3d 114, 139 (2d Cir. 2010) (“As this
Court has previously indicated, the essence otieaf action is found in the facts alleged

4



and proven by the plaintiff, not the particulardgheories articulated.”Knapp v. City
of Columbus, 93 F. Appx 718, 720 (6th Cir. 2004)The courts$ duty is to look to the facts
and grant the necsary relief as justice requiresiot to demand that certain citations or
phrases are used.’Accordingly, the Court must look to whether Dossfaegedfacts
supporing a claimfor maritime negligence, and wheth&ssociatedTerminals has met
its burden to show that these facts are not sulbgegenuine dispute.

B. Associated Terminals Has Not Met Its Burden & Show That

Summary Judgment is Warranted on Doss General Maritime
Negligence Claim.

To state a claim for maritime negligence, “the ptaf must demonstrate that there
was a duty owed by the defendant to the plaintbifeach of that duty, injury sustained by
the plaintiff, and a causal connection betweenddendants condict and the plaintif§
injury.” In re Great Lakes Dredge & Dock Co. LLC, 624 F.3d 201, 21 (5th Cir. 2010)
(internal quotations and modifications omitted)oss alleges each dié¢se elements in
his complaint. Specifically, Doss alleges) (iatAssociated Terminalswed him a dut¥;
(2) thatAssociated Terminalsreached its duty; (3) that Doss suffered an injuyand

(4) thatAssociated Terminal&reach of its duty causddoss’sinjuries 14

1 R. Doc. 1 at Jasserting the existence of “a legally imposed daftyseasonable
care owed by the defendants to the petitiGher

12 Id. (e.g.,asserting that defendants “fail[ed] to maintainesafuipment and
crane”).

13 Id. at 5 (alleging $1.5 million in damages).

14 Id. at 3 (‘The accident and all resulting damages were caugeded

unseaworthinesgault and negligence of the M/K2 and/or Dockside Lineman, Inc.
and/or Associated Terminals who were in chargeéhefrtavigation, operation, and/or
control ofthe M/V K2 ....").



As evidence supporting denial édissociatedTerminals motion for summary
judgement, Doss points to the expert reporDakid E. Colel> Cole, a former marine
safety specialist with the U.S. Coast Guard, opithed associated Terminal's negligence
in fulfilling its duties as owner of the MGMT conhbuted to Doss’s injuryé Cole writes:

It is my opinion that the owner of the MGMie., Associated Terminals]

and Mr. Doss’employer, did not live up to the peostandard of care, and

this contributed to Mr. Doss’ injury. This wouldatie required proper

access between the MGMT and the cargo barges, rehodvhe slippery

hazard presented by wet grain. Faample, Mr. Doss did not try to board

the empty barge at the upriver end because of wlasin being conducted

at the same time. This cleaning could have beenedwmmor to Mr. Doss

being required to cross ovét.

Associated Terminals offers no evidencedarg to contradict this account. Associated
Terminals therefore cannot meet its burden to shoat summary judgment on Doss’

general negligence claim is appropriate.

V. CONCLUSION
For the foregoing reasons, the Court GRANNSPART AND DENIES INPART
Associated Terminalanotion. Summary judgment is granted as to DossiBe30Act
claims for negligence and unseaworthiness, andclasns for maintenance and cure.
Summary judgment is denied as to Doss’s claimgé&reral maritime negligence.
New Orleans, Lpuisiana, th#9th  dayNdvember 2016.
_____ ornk Voren
SARAH S. VANCE
UNITED STATES DISTRICT JUDGE

15 R. Doc. 449.
16 Id.

7 Id. at 3.



