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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF LOUISIANA

REGINALD ADAMS, CIVIL ACTION
Plaintiff

VERSUS NO. 15-1543

CITY OF NEW ORLEANS , ET AL., SECTION: “E” ( 3)
Defendants

ORDER AND REASONS

Before the Courtarethreemotions to dismiss filed byDefendantsFrank Ruiz,
Jerry Ursin, and Martin Venezia, respectivélyor thereasons that follow, Defendants
motions ardDENIED .

BACKGROUND 2

This case arises from the wrongful conviction amadprisonment of Plaintiff
Reginald Adamgor the murder of Cathy Ulfers

On October 7, 1979, Cathy Ulferthe wife of aformer police officer with the New
Orleans Police DepartmerftNOPD”), was shot seven times at her hof@efendants
Martin Venezia andSam Gebbig detectives with the New @rans Police Department
(“NOPD”), were assigned to investigate the Ulfers murtl®n August 4, 1980, Detective
Venezia of the NOPD and Frank Ruiz, a detective erygrloby the NOPD and/or an
investigator employed by or acting as agent of @réeans ParisiDistrict Attorney’s

office, launched a “joint investigation” into theunder>

1R. Doc. 76 (Ruiz); R. Doc. 77 (Ursin); R. Doc. Aefezia).
2The following facts derive from Adams’amended cdaipt.
3R. Doc. 71 at B6.

41d. at 137.

5R. Doc. 71 at 9.
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On June 20, 1980the Seafood City restaurant in New Orleans was ealfb
Defendants Frank Ruiz andlerry Ursin, detectives employed by the NOPD and/or
investigatorsemployedby or acting as agent @ahe Orleans ParisiDistrict Attorneys
office,” were assigrd to investigate the burglabyOn July 31, 1980, Adams was arrested
in connection with the Seafood City burglery.

On September 19, 1980rsin, Ruiz, and Venezia questied Adams “for several
hourslate into the evening of the 198nd into the early morning of the 20twithout
Adams’counsel preseri®.Adams alleges that Detectives Venezia and Ruiz bhegking
Adams about the Seafood City burglary around 11p03®. on &ptember 19, 1980.
Around 1:00 a.m. on September 20, Detective Ruithie presence of Detective Venezia,
gave Adams at least twoalium pills12 The detectives then began questioning Adams
about the Ulfers murdel® Although Adams said he knew nothingahk the murder,
Detective Venezia repeatedly suggested Adams was\vad in the Ulfers murde¥ At
around 415 a.m. on September 20, 1980Adams falsely confessed to murdering
Cathy Ulfers?s

At approximately 6:00 a.m., Detectives Venezia, drsind Ruiz tansported
Adams to the Ulfers’home and, along the way, seppnd purchased beer and snacks

which they shared with Adamis.

61d. at 164.

71d. at 1130-31.
81d.

91d. at 177.

0|d. at 1190-91.
1]d. at 192.

21d. at 196.

1B1d. at 197.

41d. at 1998-99.
551d. at 1102.
8B]d. at T111.



Around 7:00 a.m., Detectives Venezia, Ursin andzZRyuestioned Adams in the
parking lot of the Orleans Parish Prison and edititt second false confessidn.

On October 9, 1980, Adams was indicted for fidetgree murder of Ulfer®. These
charges were the result of a ydang joint investigation by the NOPD, the Orleareg Bh
Sheriff's Office and the District Attorney’s officé The District Attorney’s Office is defined
in the allegations as includin@odenheimer?® After a jury trial, prosecuted by
Bodenheimer and Harold Gilbert, assistant distaitbrneysn Orleans ParishlAdams
was convicted fothe murde of Cathy Ulfers in 19832 The Louisiana Supreme Court
reversed that conviction in 1989.

In 1990, theOrleans ParistbA’s office retried Adams for secordkegree murder
of Cathy Ulfers but Bodenheimedid not prosecute the case, as he was no longetimgr
for the Orleans Parish DA's Offic#

The prosecutors in the 1990 retrial, Dan Rowan &wadryl Roberts, were not
aware of the exculpatory evidené¢e.The exculpatory evidence was known to
Bodenhémer and Detectives Venezia, Gebbia, Ruiz and UPSiRrior to the 1990 trial,
Rowan and Roberts consulted with Bodenheimer, whibed to inform the new
prosecutorsof the exculpatory evidencgeé’ in particular the first supplementglolice

report which wa in the Seafood City burglary trial but not in t@&thy Ulfersmurder file.

171d. at 1116-117.

B1d. at 1120.

91d. at 7119.

201d. at 716.

211d. at Y15.

221d. at 7139.

23 State v. Adam$50 So. 2d 595 (La. 1989).
24R. Doc. 71at 133,222,228.
251d. at T 150.

261d. at 1145-147.

271d. at 71151



Adams was agaironvictedin July 1990 and sentenced to life without par#le.
The second conviction was affrmed on appeal in21%hd the Louisiana Supreme Court
denied Adams’writ in 19949

Adams was exonerated in 203%Following Mr. Adams’s release, the DA’s Office
issued a press release stating that Defendant Bualerer andAssistant District
AttorneyGilbert “were fully aware of the additional susp®ets well as the recovery of the
murder weapon and other physical evidence andtthat handling of the case amounts
to intentional prosecutorial misconductOn May 5, 2015, Adamfiled this suitagainst
Venezia, Gebbia, Ruiz, Ursin, and Bodenheimer imithndividual capacitiescurrent
Orleans Parish District Attorney Leon Cannizzano,id his official capacityand theCity
of New Orleans?

On December 14, 2015, Ruiz, Ursin, and Vendzallectively, “Movants”)filed
motions to dismiss, arguinghey are entitled to qualifiecnmunity with respect to each
cause of action asserted agaittegm.33 Adams filed a response in opposition on January
15, 201634 The Court held oral argument on February 26, 2®16.

STANDARD OF LAW

When deciding a motion to dismiss, the Court aceeylivell-pleaded facts as true

and views those facts in the light most favorabléhte plaintiff36 The Court may consider

only the pleadings, the documents attached to coriporated by reference in the

281d. at §149.

291d.

30|d. at 184.

31 |d. at 119.

32R. Doc. 1. Adams filed an amended complaint on Noeber 12, 2015. R. Doc. 71.

33R. Doc. 76 (Ruiz); R. Doc. 77 (Ursin); R. Doc. A&fezia).

34R. Doc. 85.

35SeeR. Doc. 97.

36 Whitley v. Hanna726 F.3d 631, 637 (5th Cir. 2018frt. denied 134 S. Ct. 1935, 188 (2014).
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plaintiffs complaint, the facts of which judicialotice may be taken, matters of public
record3” and documents attached @aomotion to dismiss “wherthe documents are
referred to in the pleadings and are central tdaanpiff's claims.™8 If the Court accepts
materials outside of the pleadings that do nowiihin these parameters, the Court must
treat the Rule 12(b)(6) motion as a motion for suarynudgment pursuant to Rule 86.

For the complaint to survive a motion to dismidee facts taken as true must state
a claim that is plausible on its faéeA claim is facially plausible “when the plaintifigpads
factual content that allows the courtdoaw the reasonable inference that the defendant
is liable for the misconduct alleged"™The plausibility standard is not akin to a
probability requirement, but it asks for more thash&er possibility that a defendant has
acted unlawfully.22 A complaintis insufficient if it contains “only labels and colasions,
or a formulaic recitation of the elements of a aoéaction.*3 The Court cannot grant a
motion to dismiss under Rule 12(b)(6) “unless thaimiff would not be entitled to relief
under any st of facts that he could prove consistent with ¢beplaint.?4

ANALYSIS

Adams sue¥enezia, Ruiz, and Ursim their individual capacitie’andbringsthe

following claims againsthem:

1. Count 1:Bradyviolationunder §81983against Venezia and Ryiz

37See U.S. ex rel. Willard v. Humana Health Plan exdslinc., 336 F.3d 375, 379 (5th Cir. 2003)pvelace
v. Software Spectrum Inc7/8 F.3d 1015, 10348 (5th Cir. 1996)Baker v. Putngl75 F.3d 190, 196 (5th
Cir. 1996).

38 Brand Coupon Network, L.L.C. v. Catalina Marketi€grp., 748 F.3d 631, 635 (5th Cir024).

39 FED. R.Civ. P. 12(d).

40 Brand, 748 F.3d at 63738.

41Ashcroft v. Igbal556 U.S. 662, 678 (2009).

42 Culbertson v. Lykqas790 F.3d 608, 616 (5th Cir. 2015) (citation orad} (internal quotation marks
omitted).

43\W hitley, 726 F.3d at 638 (citatioomitted) (internal quotation marks omitted).

44 Johnson v. Johnso@85 F.3d 503, 529 (5th Cir. 2004).

45R. Doc. 71 at 199, 31, 32.



2. Count 3:Coerced confessioand manufactured evideno@der 81983against
Venezia, Ruiz, and Ursin

3. Count 5:Conspiracyjunder §1983against Verzia, Ruiz, and Ursipand

4. Count 10: Intentional infliction and/or negligent inflictiorof emotional
distress under state laagainst Verzia, Ruiz, and Ursirté

Movants argue they arentitled to qualified immunity on all of Adams’ claims
againstthem.4?

l. Counts 1, 3, and Brady, Manufactured Evidencand Coerced Confessipn
and Conspiracy

Adams’ causes of action for Movants’ alleg8sady violation, manufactured
evidence and coerced confession, and conspirasg amnder 42 U.S.81983.

To state a claim under 42 U.S.C1$83, “a plaintiff must first show a violation of
the Constitution or of federal law, and then shdwattthe violation was committed by
someone acting under color of state la\#.”

The qualified immunity defense serves to shieldeggownent officials performing
discretionary functions “from liability for civil dmages insofar as their conduct does not
violate clearly established statutory or constibm@al rights of which a reasonable person
would have known?#® When considering a qualified immunity defense raisedtlre
context of a Rule 12(b)(6) motion to dismiss, theu@& must determine whether “the
plaintiff's pleadings assert facts which, if trueould overcome the defense of qualified
immunity.”0 “Thus, a plainiff seeking to overcome qualified immunity mustept

specific facts that both allow the court to drawe tieasonable inference that the defendant

46R. Doc. 71.

47R. Docs. 76, 77, 78.

48 Atteberry v. Nocona Gen. Hosp@.30 F.3d 245, 25253 (5th Cir. 2005).

49Kinney v. Waver, 367 F.3d 337, 349 (5th Cir. 2004).

50 Backe v. LeBlanc691 F.3d 645, 648 (5th Cir. 2012)prdan v. City of New Orlean$lo.151922, 2016
WL 633666, at *2 (E.D. La. Feb. 17, 2016)



is liable for the harm he has alleged and that ateéequalified immunity defense with
equal specificity.31

When evaluating a claim of qualified immunity, tBeurt must determine whether
the facts alleged show the officer’s conduct vietht constitutional right and whether the
officer was acting under color of state law at thee of the alleged inciderf&If there is
a constitutional violation and state action, theu@omust therdetermine whether the
right was clearly established in light of the sgieaontext of the casé For a right to be
“clearly established,” “[t]he contours of the righmust be gfficiently clear that a
reasonable official would understand that whatsheding violates that right*Whether
the right was clearly established at the time thgeddant acted “requires an assessment
of whether the official's conduct would have bednextively reasonable at the time of
the incident.35

A. “Under Color of State Law”

To state a claim under 42 U.S.C1983, the plaintiff must show the alleged
violation of the Constitution or of federal law wasmmitted by someone acting under
color of 4ate law®6 As a threshold matter, the Court addresses whethmrantswere

acting under color of state law during the incidéht

51Backe 691 F.3d at 648See alsBabb v. Dorman33 F.3d 472, 475 n.5 (5th Cir. 1994) (“To survave
motion to dismiss in cases where the qualified immtydefense is raised, a plaintiff must state $agthich
if proven, would defeat the defense.Jackson v. City of Beaumont Police De®68 F.2d 616, 620 (5th
Cir. 1992).

52Brown v. Miller, 519 F.3d 231, 236 (5th Cir. 2008).

531d.

54 Anderson v. Creightom83 U.S. 635, 640 (1987).

55Kinney, 367 F.3d at 350 (quotin@onroe Creosoting Co.v. Montgomery Coun249 F.3d 337, 340 (5th
Cir. 2001)).

56 Atteberry v. Nocona é. Hosp,.430 F.3d 245, 25253 (5th Cir. 2005).

57Movants do not dispute thélhey wereacting under color of state law at the time of theident.SeeR.
Docs. 76, 77, and 78.



Whether an officer acted under color of state lapends on (Iyvhether the officer
misused or abused his official power, a2j whether there is a nexus between the victim,
the improper conduct, and the officer’s performaméeofficial duties38 “If an officer
pursues personal objectives without using his @fipower as a means to achieve his
private aim, he has not actedder color of state lawe® However, “[i]f an individual is
possessed of state authority and purports to adeuthat authority, his action is state
action. It is irrelevant that he might have takée same action had he acted in a purely
private capacit.”60

Adams alleges Venezia “was at all relevant timedeaective employed by the
NOPD” and that he and Gebbia “were the lead detestiassigned to investigate the
murder of Cathy Ulfers® Adams alleges Ruiz and Ursin were “at all relevant
times. . . detective[s] employed by the NOPD and/.ar.investigator[s] employed by or
acting as . .agent[s] of the DA Office’ and that they “were the lead investigators for the
DA’'s Office assigned to the June 1980 burglaryedfdod City.52 Theallegations gainst
them in the amended complaint all pertain to threle as detectives or investigators in

the burglary or murde$3 The officersclearlywereacting under color of state law.

58|d. at 464—-65Townsend v. Moy,&@91 F.3d 859, 865 (5th Cir. 2002).

59 Bustos 599 F.3d a#65.

60 United States v. Cause$85 F.3d 407, 414 (5th Cir. 199@uotingGriffin v. Maryland 378 U.S. 130,
(1964)).

61R. Doc. 71 at %9, 30.

62]1d. at 1931, 32.

63See generallr. Doc. 71.



B. Violations of Constitutional or Federal Law

1. Count 1:BradyClaim againstVenrezia andRuiz
a. Violation of aConstitutional Righto Due Process
Adams bringsa Brady claim against Venezia and Ru%.Under Brady, a state
actor ‘deprives a criminal defendant of his right to duegess whenthe state actqr
suppressesr withholds evidence that is both favorable to ttedendant and material to
his defensé85Evidence is material if prejudice ensued as a ttesfuts nondisclosuress
Adams alleges there were two supplemempiaicereports containing exculpatory
information that were never disclosed to the deé&fisThe first supplemental report,
authored by Venezjadetailed the investigation of the Ulfers murdamdawvas located in
the DA's office file for the Seafood City burglargnd not in the Ulfers murder fik8.The
first supplemental report had information about therder weapon that was recovered
from an individual with no connection to Adanfs.It also contained information
regarding the fact that the property allegedly stdi®m the Ulfers home on the day of
the murder was recovered by police from two indivads with no connection to Adanm$.
Adams allegeVeneziaand Ruiz weraware of the exculpatory information contained in
the first supplemental report but did not discldde Adams or his counsétThe second
supplemental repostauthored by Veneziaalso contained exculpatory information

regarding the investigatior.or example, the second supplemental report expththat

64R. Doc. 71 at 1214-20.

65 Truvia v. Connick577 F. Appx317, 32122 (5th Cir. 2014)cert. denied 135 S. Ct. 1550, 191 L. Ed. 2d
637 (2015)citing Smith v. Cain132 S. Ct. 627, 630 (2012)).

66 Banks v. Dretke540 U.S. 668, 691 (2004).

67R. Doc. 71 at 123-28.

681d. at 1124.

691d. at 1140-46, 123.

01d. at 1139, 54-62, 123.

711d. at 1124.Adams also alleges Ursin knedfithe exculpatory information but did not bringgtBrady
claim against Wsin.SeeR. Doc. 71 af1214-20.



Adams’fingerprints did not match those collectedtbe night of the murde® Copies of
the second supplemental report were located irDilNe Office files for both theSeafood
City burglary and the Ulfers murdé?.Adams alleges Movants knew of the second
supplemental report and the exculpatory informationtained therein buteliberately
withheldthe reportfrom Adams and his counsé.

Moreover, Adams alleges Movantsad knowledge of additional exculpatory
evidence but never disclosed it to Adams’courisEbr example, Adams alleges Movants
knew of evidence implicating Cathy Ulfers’ husbaimdher murder, information tracing
the gun connected to the crime to indivadsiwith no connection to Adams, and ballistics
testing confirming that the gun was the weapon usdtie murders

The evidence allegedly withheld from Adams anddosnsel was clearly favorable
to Adams, as it implicated another suspect in theser and demonstrated the weakness
in the connection betweenvidence of the crime and Adam€onsidering the well
pleaded allegations of the complaint, the Courtdé§iMovants withheld evidence that was
both favorable to Adams and material to his deferasedthus Adamshas sufficienly
pleaded a claim for Brady violation of hisconstitutionakight to due process

b. Clearly Established
Concealing exculpatory evidence wasl@arly establishedonstitutional violation

at the timeof theinvestigationand Adams’ first and second murder tridislaking the

721d. at 1127.

73|d. at 1128.

741d.

751d. at 1113%153.

761d. at 11142, 147, 148.

77SeeBrown v. Miller, 519 F.3d 231, 238 (5th Cir. 2008) (“A police o#irs deliberate concealment of
exculpatory evidence violates this same right, aadgive rise to liability under § 1983. By 1967, a picb
official’s concealment of exculpatory evidence was a consotibl violation in this circuit.”)Burge v. Par.
of St. Tammanyl187 F.3d 452, 480 n.11 (5th Cir. 1999)\{entyone years befor&eter[v. Fortenberry,
849 F.2d 1550 (5th Cir. 1988)this court declared that suborning perjury aneda=aling exculpatory

10



well-pleaded allegations of the complaint as true, tlo@r€C finds that an objectively
reasonable officer would have realized thia¢ evidence withheléfom the defensevas
favorable to Adamand material to his defens&ccordingly,Movantsare not entitled to
gualified immunityon Adams’Brady claim under 81983, and the motion to dismiss
Count 1lis denied.

2. Count 3: Manufactured Evidence and Coercd&tbnfessionagainst
Verezia, Ruiz, and Ursin

a. Violation of a Constitutional Rhtto Due Process and a Fair Trial

“[A] conviction obtained through use of false ewid®, known to be such by
representatives of the State, must fall under tloarteenth Amendment® Indeed,
“framing’ someone for a crime that he did not commdeprives that person of his
constitutonal rights.”™ Further, courts recognize that a coerced false csida may
provide the basis for a claim undeld$®83 if there is a reasonable likelihood that, witho
the use of the confession, the defendant wouldhawe been convicte®p.

Adams alleges Movants coerced the false confessfoddams8é! Adams alleges
that, after Adams was arrested for the burglar@edfood City, on September 19, 1980,
Ursin, Ruiz, and Venezia questioned Adams “for salbours late into the evening of the
19th and into the early morning of the 20th” withoAdams’ counsel preserfe. Adams
alleges that Detectives Venezia and Ruiz began askdegns about the Seafood City

burglary around 11:30 p.#8 Ursin was “in and out of the room over the cour$ehe

evidence by police officers were constitutionallai@ons? (citing Luna v. Betp 391 F.2d 329, 332 (5th
Cir.1967)).

8 United States vOKeefe 128 F.3d 885, 893 (5th Cir. 1997)

Young v. Biggers938 F.2d 565, 570 (5th Cir. 1991).

80 See, e.g., Halsey v. Pfeiffét50 F.3d 273, 294 (3d Cir. 2014).

81SeeR. Doc. 71 at 1$5-118.

82]d. at 1990-91.

83|d. at 1192.
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evenirg.”84 The detectives “made threats against [Adams] asddmily.”>Around 1:00
a.m. on September 20, Dete@&ilRuiz gave Adams at least twahium pills8é The
detectives then began questioning Adams about tifer2Jmurderé” Although Adams
said he knew nothing about the murder, Detectivemesa threatened Adams and
repeatedly suggested Adams was involved in therBlieurder, feeding him details about
the crime®8 For example, Adams alleges, Venezia told Adams thatvictimwas related
to an NOPD officer, described the location of tliene, and told Adams that the victim
had been shot? At around 4:00 a.m. on September 20, 1980, Adarselflaconfessed to
murdering Cathy Ulfer§% Adams alleges the false confession contaimadnerous
inaccuracies?

Adams alleges Movants then “sought to manufactulicitional evidence to bolster
the credibility of Mr. Adams’s obviously false casfsion.?2At 6:00 a.m., Venezia, Ursin,
Ruiz, and another officer allegedly took Adams te thifers home?3 Adams alleges Ursin
drove to the home and, on the way, stopped to pasehbeer and snacks, which they
shared with Adam84Movants walked Adams through the Ulfers home anavged him
with details about the murder while thef®eAfterward, around 7:00a.m., Movants took

Adams back to the Orleans Parish Prison, where thumstioned him furthe¥® Adams

841d.

851d. at 7.
86|d. at 796.
87|d. at 97.
88|d. at 1198-99.
891d. at 1100.
2|d, at §102.
91See idat §130.
921d. at 7110.
931d. at T 111.
941d.

95 1d. at 7115.

% |d. at 7116.
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alleges Venezia, Ursin, and Ruiz “continued to phkbd Adams about his involvement in
the Ulfers murder and suggest facts for Mr. Adamscorporatento his statements”

Adams alleges that, as a direct result of the mactufred evidence, Adams was
falsely tried and convicted of murder and servednhe34 years in prison for a crime he
did not commit, and Movants’ actions deprived Adaof$is rightto due process and a
fair trial.?8 Adamshas sufficienly alleged that Movants manufactured evidence, coerced
Adams’confession, and, as a resuiblatedAdams’ constitutional rights

b. Clearly Established

“[T]he right of criminal defendants to be fremm false or fabricated evidence was
well settled by 1959 or earlieP? It is clear in this case that Movants’ alleged cand
violated Adams’ clearly established constitutiomights by coercing his confession and
manufacturing evidence

“Under the Fifth Amendment’s privilege against s@l€rimination, when a person
confesses in custodial interrogation, courts deieemwhether such a suspect’s
confession is coerced or involuntary by examinimg ttotality of the circumstances
surroundinghe. . .interrogation.190 Factors such as the length of the interrogatithe
conduct of the officers, including makinigreats to the defendant, tdefendant’s mental
state, and the presence of counsel are relevadetermining whether a confessias

coerced@1Moreover, as the Seventh Circuit explainedUnited States v. Villalpando

971d. at 7117.

%8 |d. at 1237.

99 Brown v. Miller, 519 F.3dat 237.

100 Edmonds v. Oktibbeha Cty., Mis6.75 F.3d 911, 914 (5th Cir. 201P3lteration in original) (internal
guotation marks omitted).

0iSee, e.g., Spano v. New YpB8K0 U.S. 315, 322 (finding a confession involulytan part because “the
guestioning [was notjonducted during normal business hours, but begasarly evening, continued into
the night, and did not bear fruition until the Atoto-early morning);Rogers v. Richmon®65 U.S. 534,
542 (1961) (concluding the petitioner’s confessiaas not given voluntarily when the interrogatin§adrs
threatened to bring the petitioner’s wife in foregtioning);United States av. Kreczm,g36 F.2d 108, 111

13



“[p]olice conduct that influences a rational person whkdnnocent to view a false
confession as more beneficial than being honesteisessarily coercive, becausktbe
way it realigns a suspestincentives during interrogatidri?

The fotality of the circumstancesas alleged by Adamsincluding those
surrounding the firstalseconfessionthose surrounding the second false confesgioa,
length of the interroga&dn, the officers providing Adams with Valium pills andlcohol,
threats made by the officerthe absence of Adams’ counsahd the officers’ taking
Adams to the crime scene in the middle of the nigbmonstrate that Movants coerced
Adams’ confessionAdams sufficiently alleges Movants also manufactuevidenceto
bolster the false confessiorfd.reasonable person. .surely would realize that framing’
someone for a crime that he did not commit deprivest person of his constitutional
right.”103 Accordingly, Movantsare not entitled to qualified immunign Adams’§ 1983
claim that Movants manufactured evidence and cakrgams’ false confessionsnd
the motion to dismiss Count 3 is denied.

3. Count 5:Conspiracyagainst Verzia, Ruiz, and Ursin

Adams alleges Venezia, Ruiz, and Ursin conspired antremselves and with
Gebbia, Bodenheimer, and others “to intentionatftyaliciously, and, with reckless
disregard and deliberate indifference, violate Matams’s right to due process and a fair

trial.”104 Adams lists several overt acts the defendants cdbechiin furtherance of the

(5th Cir. 1981) (“A confession is involuntary ifetdefendant is so intoxicated by alcohol or othmrgs that

the confession is not rationally given.Brant v. Wainwright 496 F.2d 1043, 1047 (5th Cir. 1974)
(considering that the “intensive interrogation”ted seven and a half hours and concluding thatdtedity
ofthe circumstances demonstrated tlonfession was involuntarjliolman v. Washingtor864 F.2d 618,
621 (5th Cir. 1966) (“[I]nterrogation without thergsence of counsel may be considered as one factor
(among many others) tending to prove involuntarégs

02United States v. Villalpand®88 F.3d 1124, 1128 (7th Cir. 2009)

103Young 938 F.2d at 570.

104R. Doc. 71 at R48.

14



alleged conspiragyincluding ignoring suspects and choosing to fotlue investigation
on Adams despite the lack of evidence linking hortlie Ulfers murde#0s

To state a claim for conspiracy underld3, a plaintiff must allege (ihe
defendants reached an understandinggreement that they would deny the plaintiff of
one of his constitutional rights, and (@)e conspiracy resulted in an actual denial of one
of his constitutional right$%® The claimant must state specific facts, not merely
conclusory allegation87’;, “[p]laintiffs who assert conspiracy claims under cights
statutes must plead the operative facts upon whielr tclaim is based0s

Specifically, Adams alleges the defendants “conesgbro violate Mr. Adams’s rights
by coercing his confession and manufacturing evadeagainst him to secure probable
cause for an arrest and thereafter a convictionHermurder of Cathy Ulfersi®® Adams
also alleges that, as part of their conspiracy,&za, Ruiz, and Gebbia “knowingly and
intentionally did not disclose [exculpatory] evidento the prosecutors who tried Mr.
Adams for murder in 199010 Therefore, in essence, Adams alleges Movants coedpi
to manufacture evidence against Adams, coerce se fabnfession from Adams, and
withhold exculpatory evidence from Adams and hiamsel.

“Defendants are entitled to qualified immunity frame § 1983 conspiracy claim if
they are entitled to qualified immunity from the wrtying 8 1983 claims®1The Court

has already determined thislbvants are not entitled to qualified immunity witbspect

105]d. at 71251.

w6 Weiland v. Palm Beach Cty. Sheriffs Offjcé92 F.3d 1313, 1327 (11th Cir. 201&arr v. Montgomery
County, Tex.59 F. Supp. 3d 787, 805 (S.D. T&a14);DiLosa v. City of KennerNo. 030310, 2004 WL
2984342, at *16 (E.D. La. Dec. 16, 2004).

107 Hale v. Harney 786 F.2d 688, 690 (5th Cir. 1986) (citations amdt) (internal quotation marks
omitted).

108Young v. Biggers938 F.2d 565, 569 (5th Cir. 129

109R. Doc. 71 at R49.

1o|d. at  251.

mHillv. City of Seven Point81F. Appx 835 (5th Cir. 2002)
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to the acts underlying Adams’ conspiracy clainMoreover, acause of actionfor
conspiracy to deprive a person of le@nstitutionalkights was clearly established before
the officers allegedly conspired to deprive Adani$is rights12 Accordingly, Movants
are not entitled to qualified immunity on Adantenspiracy claim, and the motion to
dismiss Count 5 is denied.

1. Countl10: Intentional or Negligent Infliction of EmotiohRistressagainst
Venezia, Ruiz, and Ursin

Adams alleges a cause of action against Movantsirftentional or negligent
infliction of emotional distress under Louisianavl&!3

“Louisiana law does natecognize an independent tort of negligent infoatiof
emotional distres84 Under Louisiana lawrecovery for mental distresmay only be
based on a breach of contract or a separatel¥ofurthermore, Adams did not allege
negligent infliction ofemotionaldistress with respect to a physieajury or illness. In
Louisiana, there is no liability fomental disturbancecaused by negligenceithout
bodily injury, illness, or other physical conseences!® Therefade, Adams has a claim
only for intentional infliction of emotional distress.

To recover for intentional infliction of emotiondistress, a plaintiff must establish

three elements: “()hat the conduct of the defendant was extreme autdageous;

112See Ryland v. Shapir@d08 F.2d 967, 974 (5th Cir. 1983) ({W]e have yipaisly held thatif state officers
congire...in such a way as tdefeat or prejudice a litigarstrights in state court, that would amount to a
denial of equal protection of the laws by personsra under color of state latv(quotingDinwiddie v.
Brown, 230 F.2d 465, 469 (5th Cirgert. denied351 U.S. 971 (1958. See als®oe v. Dantin No. 11467,
2014 WL 2045344, at *6 (E.D. La. May 16, 201Zpiney, J.).

3R, Doc. 71 at 1295-300.

141 andrum v. Bd. of Comirs of the Orleans Levee Dis951591 (La. App. 4 Cir. 11/27/96), 685 So. 2d
382, 390(citing Moresi v. Dept of Wildlife & Fisheries567 So. 2d 108§11095-96 (La. 1990).

15Moresi, 567 So. 2dat 1095.

16 |d. (“[1]f the defendari$ conduct is merely negligent and causes only mleshisdurbance, without
accompanying physical injury, illness or other pieg$ consequences, the éefdant is not liable for such
emotional disturbanc®.
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(2)that the enotional distress suffered by the plaintiff was em; and (3jhat the
defendant desired to inflict severe emotional distr or knew that severe emotional
distress would be certain or substantially certaimesult from his conduct*”

Thealleged conductmust be so outrageous in character, amdxtreme in degree,
as to go beyond all possible bounds of decencytare regardeds atrocious and utterly
intolerable in a civilized community&® The conductnay arise from an abuse by the actor
of a positionthat“gives him actual or apparent authority over thesotlorpower to affect
his interests™? It must be intended or calcuéd to cause severe emotional distress;
“some lesser degree of fright, humiliation, embasment, worry, or the like” is
insufficient120 “The distress suffered must be such that no reasiengerson could be
expected to endure it21As the Fifth Circuit ha explained, “Louisiana courts, like courts
in other states, have set a very high thresholdconduct sufficient to sustain an
emotional distress claim, and the Louisiana Supr@oert has noted that courts require
truly outrageous conduct before allowiaglaim even to be presented to a juldt.”

Adams alleges Movants “intentionally, maliciousnd with reckless disregard
and deliberate indifference to Mr. Adams’s rightggage[d] in extreme and outrageous
conduct in connection witlbhe investigation and prosecution of Mr. Adanirscluding
concealing exculpatgrevidence; manufacturing inculpatory evidence; grdsenting

false and misleadingrgumentsand evidence to courts and jurigd3 Adams further

W7 Rice v. RBaStar Life Ins. Cq.770 F.3d 1122, 1137 (5th Cir. 2014) (quotMdnite v. Monsanto Cp585
So. 2d 1205, 1209 (La. 1991)).

s White 585 So. 2d at 1209.

191d. at 1209-10.

1201d. at 1210.

21d.

122Morris v. Dillard Dept Stores, InG.277 F.3d 743, 75657 (5th Cir. 2001)

123R. Doc. 71 at R96.
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alleges thatMovants’conduct was unlawful, extreme, and outrageous drat they
intended to, and did, inflicskevere emotional distress on AdaisAs discussed above,
Adams allegeshat Movants coerceAdams’ confession, in part by interrogating him in
themiddle ofthe night for at least seven and a halbirs, without his @abrney present,
and gave Adams Valium pills and alcohol. Adams lwert alleges te officers perjured
themselves andoncealed evidence froldAdams and his counseh furtheranceof a
conspiracy tesecure prolble cause for an arrest anda convictionagainst Adamgor
the murder of Cathy UlfersAdams has sufficiently allegethat Movants engaged in
extreme andutrageous conducAdams also sufficiently alleges Movants intentidgal
engaged in this conduct in order to seclhiearrest and convictioaking the allegaons
as true, Movantsconduct was atrocious andtolerable.The Restatement (Second) of
Torts states, “In particular police officers.have been held liable for extreme abuse of
their position”125 |t is clear that th@motional distressudfered by Adams as a result of
Movants condud, namelyhis falsemurderconviction and false imprisonmefor nearly
34 years, is sufficiently sever@hus,Adams has sufficiently alleged a cause of action
against Movants for intentional infliction of emontial distress.

“[Q]Jualified immunity does not applyto Louisiana tort clainrsstead, Louisian'a
discretionary immunity statutappliesto those claim$126 Louisiands discretionary

functionimmunitystatute, La. R. 2:2798.1provides that public entities or their officers

1241d. 9297-99.

125 RESTATEMENT(SECOND) OF TORTSS 46 (1965) The Louisiana Supreme Court has found that thesdta
cause of action for intentional infliction of emotial distress is “generally in accord with the liegeecepts
set forth in the Restatement text and commer8s€ White585 So. 2d at 1209.

26 Randle v. Tregreld7 F. Supp. 3d 581, 593 (E.D. 2015)(Africk, J.); Glaster v. City of MansfieldNo.
14-627, 2015 WL 852412, at *10 (W.D. La. Feb. 26, 2p(oote, J.)SeealsoDoss v. Morris 86 F. AppX
25, 28-29 (5th Cir. 2004) (noting thahere is nd'right to qualified immunity for conduct that expssan
officer to liability under Louisiana tort law.”).
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or employees are immune from suit for discretionacys performed within theourse
andscopeof employmentl?’ La. R.S. 9:2798,lhowever,’does not protect against legal
fault or negligent conduct at the operational lewrit only confers immunity for policy
decisions; i.e. decisions based on sociadp@mic, or political concernsi?g

Adams statelaw claim forinfliction of emotional distress does not allégenduct
at the operational levéland Movantdail to offer evidencé'that their discretionary acts
were grounded in social or public policwhich is required in order to invoke La. R.S.
9:2798.% protection”’12? Accordingly, Movants are notmtitled to immunity onAdams
statelaw claim for intentional and/or negligent infliction of emotiondistress and
Movants motion todismissCount 10 is denied.

CONCLUSION

For the foregoing reasons;

IT IS ORDERED that Venezia’s, Ursin’s, and Ruiz'snotions to dismissare
DENIED .130

New Orleans, Louisiana, thisl2th day of August, 20 16.

—————— St g~
UNITED STATES DISTRICT JUDGE

271 A. REV. STAT. §9:2798.1.

128 | ockett v. New Orleans Cit¥39 F.Supp.2d 710, 745 (E.D. La. 2009) (Barbde), affd, 607 F.3d 992
(5th Cir. 2010) (citing Saine v. City of Scott, 83®.2d 496 (La.App. 3 Cir 2002)).

129Randle 147 F. Supp. 3dt 594(quotingTurner v.Houma Mun. FireNo. 99152,2002 WL 1467876 at
*6 (E.D. La. July 8, 2002) (Zainey, J.)

130R. Docs. 76, 77, 78.
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