David v. C and G Boats, Inc. Doc. 72

UNITED STATES DISTRCT COURT
EASTERN DISTRICT OH.OUISIANA

CARLOS DAVID CIVIL ACTION
VERSUS NO. 151655
C AND G BOATS, INC. SECTION “R” (2)

ORDER AND REASONS

Before the Court are plaintiffs twanotions in limine to exclude
defense expert®avid Scrutor and James Pritche® For the following
reasons, the Coudeniesplaintiffs motion to excludeDavid Scruton. The

Court denies as moot plaintiff's motion to exclutl@mes Pritchett.

l. BACKGROUND

This case arises out of an accideabbardthe M/V MS JANE, a vessel
owned byDefendantA & A Boats, Inc.3 Plaintiff Carlos David alleges that he
was employed bypefendant MN M Boats, Inc.as a deckhandn the M/V
MS JANEwhen he was struck beypersonnel baskaind seriously injured

Plaintiff's accident allegedly occurred while hesMaelping to guide and land
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thepersonnel basket on the deck ofthe M/VMS JANElaintff asserts that
the captain of theesseland the crane operateachfailed to follow proper
and safeprocedures in performing the personnel basket fiemnandthat
their negligence directly caused his injurfes

On May 15, 2015, plaintiff filed a seaman’s complafiot damages.
This matter is set for trial beginning October BJ1Z8 Plaintiff now moves
to excludedefense experts James Pritchett and David Scratothe basis
that some of theiopinions aresitherunreliable or constitute imprep legal
conclusiong® Defendans have withdrawn Pritchett as a testifying exp®rt

The Court therefore considers only plaintiff's martito exclude Scruton.

II. LEGAL STANDARD

Federal Rule of Evidence 702 gives the district rtoepnsiderable
discretionto admt or exclude expert testimonyee Gen. Ele€o. v. Joiner
522 U.S. 136, 1389 (1997). Rule 7P provides that avitness “qualifiedas

an expertby knowledge, skill, experience, training, or educa’” may
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provide opinion testimonwhen “scientific, technical, or other specialized
knowledge will assist the trier of fact to undensdathe evidence or to
determine a fact in issue.” Fed. R. Evid. 70Po beadmissible, Ruler02
requires that (1jhe testimonybe basedon sufficient fats or data(2) the
testimonybe the product of reliable principles and methoaisd (3) the
witness apply the principles and methods rdliab the facts of the caskl.

In Daubert v. Merrell DowPharmaceuticals, In¢cthe Supreme Court
held that Rule’02 requires the district court to act as a gatpke¢o ensure
that “any and all scientific testimony or evidenadmitted is not only
relevant, but reliablé 509 U.S. 579, 589 (1993 Fee also Kumho Tire Co. v.
Carmichael] 526 U.S. 137, 147 (1999) &ilifying that the Daubert
gatekeeping function applies to all forms of expt@gtimony). The Courts
gatekeeping function therefore involves a tpart inquiry. First, the Court
must determine whether the expert testimony isaldd The party offerimg
the testimony has the burden to establish religblly a preponderance of
the evidence.See Moore v. Ashland Chermnc., 151 F.3d 269, 276 (5th
Cir.1998). The Court must assess whether the reasoning dhodelogy
underlying the experd’testimony ivalid. See Daubert509 U.S. at 80. The
aim is to exclude expert testimony based merelysabjective belief or

unsupported speculatiorSee id. The Courts inquiry into the reliability of



expert testimony is flexible and necessarily fapecific. See Selaax, Inc. v.
Sonbeck Int’Inc., 200 F.3d 358, 372 (5th Cir. 2000).

Second, the Court nstl determine whether the expert’s reasoning or
methodology “fits” the facts of the case and whethevill assist the trier of
fact to understand the evidenc8ee Dauberat 591. Thids primarily an
inquiry into the relevance of the expert testimonySee id; see also
Bocanegra v. ¥mar Services, In¢.320 F.3d 581, 584 (5th Cir. 200Q3)
Expert testimonyis unnecessary if the court fibiust “the jury could adeptly
assess [the] situation using only their common eMgree and knowledge.”

Peters v. Five Star Marine Ser898 F.2d 48, 450 (5th Cir. 1990).

[11. DISCUSSION

A. Expert Qualifications and Reliability

Scruton is a marineonsultantwith over 16 years aéxperience at sea,
including service as a vssl safety officer and captaimnd 27 years of
experience as a marine consultaarid surveyof! He has experience
overseeinghetraining of crewmembers in vessel handling, maneung

towing, pushingof barges and line handling? Scruton also serves as an

1 R. Doc. 642 at 17.
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arbitrator in maritime disputed. The Court finds that Scruton is
sufficiently qualified to &stify as a marine safety expert.

Plaintiff does notcontestScruton’s generaimaritime expertise but
argues that Scruton laclspecificexperience in offshore crane operations
and is not qualified @ offer opinions from the perspective of a crane
operator* Scruton’s report includes three opinions relatedctane
operations’®> The Court finds thatthese opinions relate primarily to the
general safety practices and procedures that aecogerator lsould follow
during personnel basket transfarsd do not require personal experience as
a crane operatorScruton’s report indicates that he has experiente thie
type ofBilly Pugh personnel baskétat injured plaintifand is familiar with
recommendd safety practices for personnel basket transfeMoreover,
plaintiff acknowledges that Scruton is sufficientjyalified to testify about
personnel basket transfers from the perspectiva ofessel captain or

crewmembe#? Scruton’s report describes the respective roleb®vessel’s

13 Id.

14 R. Doc. 641 at 56. Plaintiff also argues that Scruton’s testimony on
crane operations is cumulative and duplicativehe&f proposed testimony of
James Pritchett. Because defendama longer plano call Pritchett as an
expert, the Court does not addsehis argumenteeR. Doc. 641 at 7; R.
Doc. 66.

15 R. Doc. 642 at 15. Thesepinions aremumbered 14, 15, and 17.

16 Id. at 13.

17 R. Doc. 641 at 56.



captain and deckhand in ensuring that personnekdiagransfers are
conducted safel{®

The Court finds that Scrutohas sufficient expeise to testify about
whether the crane operator involved in plaintiffiscidentfollowed proper

practices and procedureand that Scruton’'sopinions are outside the
common understanding of the jury.See Metrejean v. REC Marine
Logistics, L.L.C.No. 085049,2009 WL 3062622, at *3 (E.D. La. 2009)
(finding that expert was sufficielyt qualified to testify abouthe safety
hazards of moving tugboats and barges even thowgladked experience
with deckands such as the plaintiff).

Plaintiff also contendshat Scruton’s opinions are unreliable because
Scruton cites to a federal regulation that does apply to offshore
operations’? Scruton references the Occupational Safety and tHeal
Administration (OSHA) definition of a “danger zonedntained in 29 C.R.
§1917.220 Scruton’s report acknowledges thhts regulation doesat apply
to offshore operations but explains th@SHA's definitions are widely

understood in the offshore indust#y.The Court finds that Scruton has

18 R. Doc. 642 at 4, 67.
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sufficient experience to te$giabout how a term such as “danger zone” is
understood in maritime operations, and thhais testimony may assist the
trier of fact Because Scruton does not assert that the regulaibmding,
there is little risk that his opinion will confuske jury.

To the extent that plaintiff believes that Scruterunqualified to offer
certain opinions or that hiestimonyis otherwiseunreliable, he may cross
examine Scruton at trialn assessing an expert’s qualifications, the Csurt’
gatekeeping funcbin does not replace the traditional role of cross
examination in the adversary systensee Daubert509 U.S. at 596.In
general, “guestions relating to the bases and ssuof an expert’s opinion
affect the weight to be assigned that opinion rathanits admissibility, and
should be left for the jury’s considerationUnited States v. 14.38 Acres of
Land, More or Less Situated in Lefore County, Mississj@fl F.3d 1074,
1077 (5th Cir. 1996)see alsdRushing v. Kansas City S. Ry. Ct85 F.3d
496, 507 (5th Cir. 1999)(explaining that, “as long as some reasonable
indication of qualifications is adduced, the coaray admit the evidence

without abdicating its gatkeeping function”)



B. Legal Conclusions

Plaintiff asserts thaseveral ofScruton’s opinion®ffer improper legal
conclusions?2 The Federal Rules of Evidence do not permit exp@iriesses
to offer conclusions of law See C.P. Interests, Inc. v. Ca. Pools, Jri238
F.3d 690, 697 (5th Cir. 2001) (citim@wen v. KertMcGee Cop., 698 F.2d
236, 240 (5th Cir. 1983)). An opinion is a legahclusion if it “would supply
the jury with no information other than the expsntiew of how its verdict
should read.Owen 698 F.2dat240. To be admissible, an expert’s opinion
should ‘assistthe trier of fact to understand the evidence odétermine a
fact in issue” andbring to the jury more than the lawyers can offar
argument."Salas v. Carpente©80 F.2d 299, 305 (5th Cir. 199¢dhternal
citationsomitted) see alsd~ed. R. Ewd. 702

The Court finds that Scrutonshallengedopinions are not legal
conclusions anwill assist the jury taanderstand the evidenoethis matter
Scruton’s opinionthat thecaptainoperated the vessel in conformity with
industry practiceand company policies a factual conclusion outside the
common understanding of the jur$eeOwen 698 F.2d at 240 (explaining
that thequestionof whether an “individual was following proper ptaes,

seeks a factual, not a legal, conclusigifoward v. Offshore Liftboats, LLC

22 R. Doc. 641 at7/-8.



No. 134811, 2016 WI232238, at *3 (E.D. La. 2016admitting testimony on
the appropriate standard of car&imilarly, Scrutons opinion that plaintiff
Is an experienced deckhand who should have beenlid@mwith his
respmsibilities and with the appropriate hand signala factual rather than
a legal conclusiorrd To the extent that plaintifidisputes Scruton’s
characterization of his experience, he will have dpportunity tocross
examine Scrutomt trial.

Additionally, Scruton’s opinions that there was adequate spadé®n
deck of the M/V MS JANEto safely land the personnel bask#tat the
weather and sea conditions were favorable to persbmasket transfers, and
that lighting conditions did not contrute to the incidentare factual
conclusions that draw on Scruton’s exper#isdt is unlikely that thgury’s
common experience and knowledge would encompassathyropriate
physical and weather conditions for a personnekbagansfer.SeePeters
898 F.2d at 450 (explaining th#die reasonableness of using a ship’s crane
to transfer machinerpetween two shipsn heavy seas was outsidbe
average juror’s knowledgeFenimore v. Am. River Transp. CiNo. 04

1495, 2005 WL 106776, at *3 (E.D. L2005) (finding that an expert’s

23 R. Doc. 642 at 15.
24 R. Doc. 642 at 1415.



opinions on the proper positioning of vessel lin@xper vessel rigging, job
safety, and proper training were beyond a laypessganeral understanding

and were not simply legal conclusions).
V. CONCLUSION
For theforegang reasongsplaintiffs motion toexcludeDavid Scruton

is DENIED.

Plaintiffs motion to exclude James Pritchett isNIED as moot.

SARAH S. VANCE
UNITED STATESDISTRICT JUDGE
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