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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF LOUISIANA

FABIAN KENNEDY CIVIL ACTION
VERSUS No. 15-1813
MAGNOLIA MARINE SECTION |
TRANSPORT COMPANY

ORDER AND REASONS

Before the Court are several motianslimine as well as othepretrial issues that were
briefed in accordance with this Court’s April 29, 2016 minute eht8pecifically, plaintiff has
filed a motiort in limine challenging the admissibility of certain expert testimongfeddant has
filed a motior? in limineto exclude expert testimony of plaintiff's proposed safety experts which
testimonyis allegedly duplicative, as well as a mofiamlimineto exclude testimony and evidence
regarding the earnings a pilot.

Both parties have also filed briéfaddressing whetherefendanshould be permitted to
argue any issues relating to defendant’s maintenanceua@abligations at trial gdaintiff is not

pursuing a claim fomaintenance and cure adefendant has paid all maintenance and cure owed

! R. Doc. No. 54.
2R. Doc. No. 55.
3 R. Doc. No. 56.
4R. Doc. No. 57.
5R. Doc. Nos. 61, 71.
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plaintiff to date’® Plaintiff hasalsofiled a brief addressing whethdre should be permittetb
argue entitlement to financial management damages at trial.

The Court addresses each of these motions and pretrial issues in turn.

STANDARD OF LAW

The following standard of law is applicable to the motiamdimine challenging the
admissibility of certain expert testimony:

Rule 702 of the Federal Rules of Evidence governs the admissibility of expesss
testimony. Fed. R. Evid. 702ge Daubert v. Merrell Dow Pharms., In609 U.S. 579, 588
(1993);United States v. Hitd73 F.3d 146, 148 (5th Cir. 2006). Rule 702 provides:

A witness who is qualified as an expert by knowledge, skill, experienaanga
or education may testify in the form of an opinion or otherwise if:

(a) the expert’s scientific, technical, or other specialized knowledge will help th
trier of fact to understand the evidence or to determine a fact in issue;

(b) the testimony is basedh@ufficient facts or data;
(c) the testimony is the product of reliable principles and methods; and

(d) the expert has reliably applied the principles and methods to the facts of the
case.

Fed. R. Evid. 702.
“To qualify as an expert, ‘the withess must have such knowledge or experience in [his]
field or calling as to make it appear that his opinion or inference will probabthetrier in his

search for truth.””United States v. Hick889 F.3d 514, 524 (5th Cir. 2004) (quotldgited States

®R. Doc. No. 54, at 2Plaintiff has also filed a motion to strike his maintenance and cure claims
without prejudice. R. Doc. No. 72. The motion implicates the same issues as the memarandums
" R. Doc. No. 60.

8 The Court’s April 29, 2016 minute entry directed that this brief be suppdotedgpropriate

legal authority justifying recovery of this category of damages in@slaat and general maritime

cas€. R. Doc. No. 54, at 3.



v. Bourgeois950 F.2d 980, 987 (5th Cir. 1992)). Additionally, Rule 702 explains an expert may
be qualified based on “knowledge, skill, experience, training, or educatiticKs, 389 F.3d at
524;see also Kumho Tire Co., Ltd. v. Carmich&26 U.S. 137, 147 (1999) (discussing witnesses
whose expertise is based purely on experience). “A district court should tefaléow an expert
witness to testify if it finds that the witness is not qualified to testify in a partigeldrdr on a
given subject.”"Huss v. Gayderb71 F.3d 442, 452 (5th Cir. 2009) (quotMbison v. Woodsl63
F.3d 935, 937 (5th Cir. 1999)). However, “Rule 702 does not mandate that an expert be highly
qualified in order to testify about a givessue. Differences in expertise bear chiefly on the weight
to be assigned to the testimony by the trier of fact, not its admissibilidy, 'see Daubert509
U.S. at 596.

Daubert“provides the analytical framework for determining whether expert testinsony
admissible under Rule 702Pipitone v. Biomatrix, In¢288 F.3d 239, 243 (5th Cir. 2002). Both
scientific and nonscientific expert testimony is subject tdthebertframewvork, which requires
trial courts to make a preliminary assessment to “determine whether the experttgssiimath
reliable and relevant.”Burleson v. Tex. Dep’t of Criminal Justjc@93 F.3d 577, 584 (5th Cir.
2004);see Kumho Tirgs26 U.S. at 147.

A number of nonexclusive factors may be relevant to the reliability inquinydimg: (1)
whether the technique has been tested, (2) whether the technique has been supgmteeMiew
and publication, (3) the potential error rate, (4) the existence and maintenaneadafrds
controlling the technique’s operation, and (5) whether the technique is genecalbyeatin the
relevant scientific communityBurleson 393 F.3d at 584. The reliability inquiry must remain
flexible, however, as “not evelaubertfactor will be applicable in every situation; and a court

has discretion to consider other factors it deems relev&uy v. Crown Equip. Corp394 F.3d



320, 325 (5th Cir. 2004%ee Runnels v. Tex. Children's Hosp. Select,RRnhF. App’x 377381
(5th Cir. 2006) (“[A] trial judge has ‘considerable leeway’ in determining ‘hovesban expert’s
reliability.”). “Both the determination of reliability itself and the factorseaknto account are
left to the discretion of the district court gstent with its gatekeeping function under [Rule] 702.”
Munoz v. Orr 200 F.3d 291, 301 (5th Cir. 2000).

With respect to determining the relevancy of an expert’s testimony putsuBote 702
andDaubert the proposed testimony must be relevant “nopgm the way all testimony must
be relevant [pursuant to Rule 402], but also in the sense that the expert’s proposed opinion would
assist the trier of fact to understand or determine a fact in is@ecanegra v. Vicmar Serys.

Inc., 320 F.3d 581, 584 (5th Cir. 2003). “There is no more certain test for determining when
experts may be used than the common sense inquiry whether the untrained layman would be
qualified to determine intelligently and to the best degree the particular issueutwitho
enlighterment from those having a specialized understanding of the subject involved in the
dispute.” Vogler v. Blackmore352 F.3d 150, 156 n.5 (5th Cir. 2003) (quoting Fed. R. Evid. 702
advisory committee’s note).

The Court finally notes that when expert testimony is challenged under Rulen@02 a
Daubert the burden of proof rests with the party seeking to present the testinhdogre v.
Ashland Chemical, Inc151 F.3d 269, 276 (5th Cir. 1998).

ANALYSIS
I.  Plaintiff's motion in limineto exclude expert testimony
As an initial matter, the Court observes that this motion is technically untimely. The

Court’s scheduling ord&imposed a motion submission deadline of April 6, 2016 for motions

9R. Doc. No. 44.



challenging the admissibility of expert testimony, and plaintiff's motionfleson May 4, 2016.
Nevertheless, because plaintiff provides a satisfactory exXoudas tardiness, the Court will
consider it. For the following reasons, however, the motion is denied.

Plaintiff moves to exclude certain anticipated testimony &r#gant’s medical expert, Dr.
Meredith Warner. Specifically, plaintifequests that the following be excludét) Dr. Warner’s
representation that the purpose of her evaluation of plaintiff was to form an “independe
assessment” of his medical comptaitf (2) Dr. Warner’s opinions that plaintiff “should return to
his work ag|it] is reliably therapeutic” and that “[a]Jssuming the varus position of the foot is
addressed and the lateral pain from tleeve is treated, [plaintiffshould be able to maintain
balance;! (3) Dr. Warner’s opinion that the medical life care plan recommended by plaintiff
expert is unnecessatyand (4) Dr. Warner’s opinion that plaintiff “has a good chance at living a
wonderful and positive life*®

Plaintiff argues that Dr. Warner representing herself as “independent” is nmgjead
because she was hired by defendant. He argues that Dr. Warner’s opiniotisigggjantiff's
ability to balance, plaintiff's ability to return to work, atiee necessitgf plaintiff's proposed life
care plan are improper because Dr. Warner is a medical doctor, not a voaatiatmalitation
expert. As for Dr. Warner's final opinion that plaintiff has a good chance aitvpdife, plaintiff
asserts that such an opinion is based on “philosophical views” and not @faber’'s “medical

background.”None of these arguments warrant excluding Dr. Warner’s proposed testimony.

R, Doc. No. 55-2, at 6.

1 R. Doc. No. 55-2, at 19.
12R. Doc. No. 55-2, at 19-20.
13R. Doc. No. 55-2, at 20.



First,it is not unfair for Dr. Warner to testify that she was hired to perform an “independent
assessment” of plaintiff's medical condition. As defendant points out in its dppogiburts
frequently refer to the examinations conducted by a defendant’s medical doctodeagfident
medical examinations.”Seg e.g, Bergeron v. ReliaStar Life Ins. CdMo. 136128, 2015 WL
225229, at *8 (E.D. La. Jan. 15, 201ballon, J.);Harrison v. Diamond Offshore Drilling, Inc.

No. 07417, 2008 WL 708076, at *12 (E.D. La. Mar. 6, 2008) (Vance, J.). Indeed, Rule 35(a) of
the Federal Rules of Civil Procedure allows the Court to order an “indepemedical exam™

which typically means an exam by a defendant’s expefien a plaintiff's mental or physical
condition is incontroversy. The terms “independent exam” or “independent assessment,” in this
context, suggest only that the examination was performed by someone other thamtifigsplai
treating physician. To the extent plaihtfantsthe jury to knowthat Dr. Warner was hired by
defendantcross examination will ensure that it does

Second, Dr. Warner may render her opinion that plaintiff should be able to return to work,
that he should be able to maintain his balance, and that plaintiff's proposed dfglaars
thereforemedicallyunnecessaryA medical doctor may testify regarding a plaintiff's vocational
prospects, given his medical limitatiorfSeeBaker v. Canadian Nat'l/lllinois Cent. R,B36 F.3d
357, 365 (5th Cir. 2008gnnalyzing whether the pldiff's treating physician’s trial testimony was
that the plaintiff could or could not work)tl.eggett v. Chater67 F.3d 558, 565 (5th Cir. 1995)
(“After reviewing Leggett’s history, theedical expert stated thag klid not believe that Leggett
‘should besitting in a chair doing nothing’ and that heah do normal physical activity,’
concluding that Leggett is capable of performing sedentary.tyork

Thevalue of avocational expert is that he is familiar with the specific requiremef a

particular ocapation—ncluding working conditions and the attributes and skills needet



that hecancompare all the unique requirements of a specified job with the particular ailments a
claimant suffers in order to reach a reasoned conclusigardingwhether the laimant can
perform aspecific job. Fields v. Bowen805 F.2d 1168, 1170 (5th Cir. 198@imply because a
vocational expert isisefulin establising a plaintiff's capacity or lack of capacity to wodoes
not meanhoweverthat a vocational expertiee onlytype of expert wh@an opine on whether a
plaintiff is capable ofvorking. SeeCornett v. Astrug261 F. App’x 644, 649 (5th Cir. 2008At
least twophysiciars reported that Cornett’s impairments do not preclude him from performing
certain types of work; a vocational expert testified to the same &ffebiore’ v. Movable
Platforms, Inc. No. 951315, 1996 WL 464177, at *2 (E.D. La. Aug. 15, 1996) (“The Court did
exclude vocational rehabilitation experts from testifying at trial becauseekgmony would be
cumulative and not assist the jury as the physsceauld testify as to plaintiff's future limitations
and capacityto work].”). Dr. Warner may offer hewpinions subject to the rules of evidence.
Finally, Dr. Warnemay offer hewopinion that plaintiff has a good chance at a positive life.
When considered in context, it is clear that this opinion is being offered from aahadionot a
“philosophical’standpoint. The doctor is simply testifgithat, if plaintiff follows Dr. Waner’s
recommended treatmenhere is a probability that he will be able to “function at the level he
desires. Cross examination should resolve any ambiguity in this regard.
Il. Defendant’s motionin limine to exclude expert testimony
Defendant’'s motio, like plaintiff's motion, is technically untimely. The Court’s
scheduling ordéf imposed a motion submission deadline of April 6, 2016 for motions challenging

the admissibility of expert testimony, and defendant's motion was filed on $1a2016.

1“R. Doc. No. 69, at 5.
15R. Doc. No. 44.



Nevetheless, because defendant adequately explains that the delay was due tmhstnnisg
the deadlines set forth in the scheduling order, the Court will consider the motiontheFor
following reasons, however, the motion is denied.

Defendant motion seeks to exclude the opinion of plaintiff’'s proposed safety expert, Bob
Borrison, as unduly duplicative of plaintiff's other proposed safety expaptain Pagamison.
According to defendant, both experts offer the exact same opinions: (1) thaeesenah
improperly brought the two vessels together and (2) that defendant’s use of @y&wmmooring
line” was a safety hazard. Because Rule 403 of the &eldates of Evidence permits a court to
“exclude relevant evidence if its probative value is sulstily outweighed by a danger of . . .
needlessly presenting cumulative evidence,” defendant argues thabBsrapinions should be
excluded. In opposition, plaintiff argues that the experts’ opinions are based on vemndiff
areas of expertise, ivbe helpful to the jury, and are not cumulative.

This motion is deferred until such time as it is raiseddfgndanat trial. The Court will
be in a better position to evaluate the alleged duplicity at that time.

[I. Defendant’s motion in limine to exclude testimony and evidence regarding the
earnings of a pilot

Defendant argues that any testimony or evidence regarding the sashiagilot should
be excluded because plaintiff was a mate at the time of the accident and it was not pnabable t
hewould ever have become a pildelaintiff argues that becoming a pilot was probable, as he is
only 27 years old, had been consistently promoted, had expressed a desire to becimea pil

to the accident, and had been encouraged by his employer to apply for the pilot gfogram.

18 R. Doc. No. 68, at 4-5. Indeed, plaintiff cites the following excerpt from the deposition of Stan
Humphreys, the President of defendant, Magnolia Marine Transport Company (“Magnol
Marine”):



There are genuine issues of material &scto this issueWhile it is true that “possibility
alone cannot serve as the basis of recovéiyrhore v. WWLTV, Inc, No. 023606, 2002 WL
31819135, at *3 (E.D. La. Dec. 12, 2062)he Court is unable to concledht this stage that
plaintiff becoming a pilot was possible but not probable. “It is the jury’s responsibility ghwei
conflicting evidence, draw inferences from that evidence, and determinelalive credibity of
the witnesses."Thompson v. Amerada Hess Coigdo. 963265, 1998 WL 274260, at *2 (E.D.
La. May 26, 1998). The Courtis unwilling, based on the record before it, to exclude such evidence.
If presented by proper motion and objection at trialostirial, the Court will consider the same.
IV.  Maintenance and cure issue

Following the April 29, 2016 pretrial conference, the Court directed defendarftle¢oa*
brief articulating why defendant should be permitted to argue any issusgrétadefendnt’s
maintenance and cure obligations at trial where plaintiff is not pursuing a clamafotenance

and cure and where defendant has paid all maintenance and cureplaimgitf to date”!®

Q. All right. Did he ask you any questions at all about what Magnolia Marine
was going to do or be willing to do for him in light of his injury?

A. The only thing that wadiscussed that | remember was the fact that he was
to the point in his career with Magnolia Marine that the next step for him
would be to be trained as a pilot.

Q. Okay. And did he express an interest in doing that, obviously?
Absolutely.

R. Doc. No. 68-3, at 2.

17 Citing Gideon v. Johndvianville Sales Corp.761 F.2d 1129, 1137 (5th Cir985) possibility
alone cannot serve as the basis for recovery, for mere possibility does ntten@eponderance
of the evidence standard).

18R. Doc. No. 54, at 2.



Defendant has done so, and plaintiff has responBledhtiff hasalsofiled a motiort® to strike his
maintenance and cure claimghout prejudice.

Defendant argues in its brigfat “[e]vidence of Magnolia Marine’s obligation to pay future
cure and past cure payments is relevant for the purposes of mitigatingfflaclaim for
emotional damages as a result of financial concerns and supporting the creafibdiggnolia
Marine which will undoubtedly be attacked by Plaintiff at the trial of this mafelt’also claims
that striking the maintenance and cumies without prejudicevould permit plaintiff to engage in
unfair“litigation gamesmanshjpwhereby he can “keep out evidence harmful to his case while at
the same time ensuring that he can mitigate his potential risk by holding his mainterthogeea
claim in reserve !

First, to the extent defendiaseeks a jury determination regardipl@intiff's right to
maintenance and curthat request is denied. Both parties agree that plaintiff is at maximum
medical improvement, that he has received all eftlaintenance and cure to which he is entitled
as of this date, and that plaintiff is not seeking any additional maintenance arizbcafiés at
trial. There is accordingly no need for the parties to argue or for the juryitie dexy issue related
to maintenance and cure. If a dispute regarding defendant’s maintenance aobligate®ns
arises in the future, it withe decided at that time. Plaintiff's motion to strike the maintenance and
cure claims without prejudice should ¢peanted.

However, the Court agrees with defendant that its provision of maintenance and cure may
be relevant todefending againgplaintiff's claim for emotional damages. Plaintiff attempts to

undermine defense counsel’s argument by summarizing it thus: “Magnoliagidaaigument

9R. Doc. No. 72.
0R. Doc. No. 61, at 1.
21 R. Doc. No. 61, at 5.
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appears to be that, as it will seemingly agree to pay maintenance and curtutartheplaintiff
should not have any mental anguish about his future finad€eBut here plaintiff overreaches.
“Evidence is relevant if: (a) it has any tendercynake a fact more or less probable than it would
be without the evidence; and (b) the fact is of consequence in determining the aEadnR.
Evid. 401. Although plaintiff's entitlement tomaintenanceand cure may not eliminateis
concerns aboutnancial problemsit couldcertainly lessen those concerns

Nonethelessuntil plaintiff testifies at trialand the Court hears counsedsguments,it
remains unclear whether he (A) has worried in the past about whether his raedidalto-day
expenses would be pai@B) continues to worry wéther his future medical ancagto-day
expenses will be paidyr (C) both. Whiledefendant’smaintenance and cuabligationmay be
relevant if sich testimony is provided, it does not appevant in tie absence of such testimony.
Furthermore, the Gotreserves any decision it may make with respect to the introduction of such
testimony as it has not yet considered such evidence under Rule 403 of thé Rabraf
Evidence.

The Court defers until trial its determination regarding the relevance and aditjissib
maintenance and cumvidence The parties shall obtain permission from the Court prior to
referencing maintenance and cure. If evidence regarding maintenance ardaclmitted, the
Court can cure any potential prejudice to eifanty with an appropriate instruction to the jury.

V. Financial management damages issue

Plaintiff's vocational rehabilitation expert and Certified Life Care PlanberCornelius

Gorman, has developed a life care plan for plaintiff that includes $69Zdgs0fnancial

management. Following the April 29, 2016 pretrial conference, the Court issuateastating

22 R. Doc. No. 71, at 4.
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that it “will not permit plaintiff to argue entitlement to financial management damaged.attria
It further ordered that “[i]f plaintiff olgcts to this ruling, he shall brief the issue to the Ccrt.”
Plaintiff has done s& He argues, in short, that “he is entitled to put on evidence in the form of
expert testimony as to whether he will need financial management and why [beajssa]
practical matter, plaintiff needs financial management assistance if he is awardge araunt
of money.®®

Plaintiff candidly admits that he cannot locate a single-easach less a Jones Act case
where such damages were awarded. Nevertheless, he plaestive spin on the lack of
authority, arguing that he “was unable to find any cases that limit a Jongsahean (or any other
plaintiff) from such an award?” In the Court’s view, however, the dearth of cases awarding
financial management damagssinot be construed in plaintiff's favor.

Even as a matteof first impression, it is clear that such damages are not pernmttes
case. This is not a case in which plaintiff lacks the mental capacity to managedsisr a case
in which the accidat diminished plaintiff's mental capacitg manage his fundsPlaintiff may
be compensated for mediexpenses, for loss of earning capacity, for pain and suffering, and for
other damages that defendant caused. Even if the need for financial managemectmsidéed
as“damages, a finding this Court does not makdaintiff cannot be compensatéat damages
not caused by defendasttonduct. The Court’s ordexgarding financial managemestands and

plaintiff's claim for such damages should be dismissed.

23 R. Doc. No. 54, at 2.

?4R. Doc. No. 54, at 2.

25R. Doc. No. 60. The Court ordered defendant to file a resgmngéednesday, May 18, 2016,
at 12:00 PM, buultimately concludes that one is not necessary to reject plaintiff's claim.

26 R. Doc. No. 60, at 2.

2’ R. Doc. No. 60, at 1-2.
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CONCLUSION

For the foregoing reasons,

IT IS ORDERED that plaintiffs motionin limine to exclude expert testimony is
DENIED.

IT IS FURTHER ORDERED that defendant’s motion in limine to exclude expert
testimony as cumulative BEFERRED UNTIL TRIAL .

IT IS FURTHER ORDERED that defendant’s motion to exclude testimony and evidence
regarding the earnings of a pilotDENIED WITHOUT PREJUDICE to defendant’s right to
re-urge such arguments with an appropriate objection or motion at trial airipbst-

IT IS FURTHER ORDERED that plaintiff's motion to strikénis maintenance and cure
claims without prejudice iISGRANTED and that suclclaims are DISMISSED WITHOUT
PREJUDICE.

IT IS FURTHER ORDERED that the admissibility of evidence pertaining to
maintenance and cure BEFERRED UNTIL TRIAL . No party shall reference maintenance
and cure without first obtaining the Court’s permission.

IT IS FURTHER ORDERED that plaintiff's claim for financial management damages is

DISMISSED WITH PREJUDICE . Such damages shall not be referenced at trial.

New Orleans, Louisian®ay 17, 2016.

N

~— LANGE M. AFRICK
UNITED STATES DISTRICT JUDGE
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