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UNITED STATESDISTRICT COURT
EASTERN DISTRICT OF LOUISIANA

ERNEST JOSEPH, 111 CIVIL ACTION
VERSUS No. 15-1889
KEITH COOLEY, WARDEN SECTION |

ORDER AND REASONS

The U.S. Court of Appeafsr the Fifth Circuithas remandédhis case for a determination
of whetherpetitionets pro senotice of appeal was timely filed. The answer to that question
depends on the date thagtitionerdeposited the notice of appealtire prison’s internal mail
system.SeeFed. R. App. P. 4(c)(1) (“[T]he notice [filed by the inmate] is timely if it isateied
in the institution’s internal mail system on or befahe last day for filing.”). Thefinal day for
filing a timely notice of appeal in this case was Monday, December 21 22Pgfitioner’s notice
is dated December 5, 2015, but it was not received in this Court until December 28, 2015.
Accordingly, upon remand this Court ordet@etitionerto file:

[A] memorandum setting forth the date that his notice of appeal was deposited in

the prison’s internal mail system, if in fdpietitioner]used that system to file his

notice of appeal. Such memorandum shall be accompanied tgctaration in

compliance wih 28 U.S.C. § 1746r . . . a notarized statement, either of which

must set forth the date of deposit and state thatdiass postage has been prepaid,”
or by other supporting documentation such @&oprmail receipts or records.

! R. Doc. No. 27.

2 Pursuant to 28 U.S.C. § 2107(a) and Rule 4(a)(1)(A) of the Federal Rules of AppellatiuRepc

the notice of appeal in a civil case must be filed wiBmlays of entry of judgment. This Court
entered final judgment againse¢titioneron November 19, 2015. R. Doc. No. 19. Because the
thirtieth day from that date was a Saturday, petitioner had until Monday, December 21, 2015 to
file his notice of appeal.

3R. Doc. No. 22.

4 R. Doc. No. 28.
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The order furthedirected that “[i]f[the statgcontestgpetitioners] memorandum, [itghall file a
response along with any supporting documentation no later than Monday, May 16> 2016.”

Petitioner filed a responSayhich appears to be properly notarizesdrequired pursuant to
Rule 4(c)(1) of the Federal Rules of Appellate Procedus@wever the response didot contain
the date that petitioner actually signed and deposited the notice of appeapiisdnésinternal
mail system.The Courtthereforeissued another ordeon May 25, 2016 directing petitioner to
provide the Court, no later than June 6, 20ifh “the date that he personally deposited the notice
of appeal in th@rison’s internal mail systerh Petitioner has not done so.

The Courtnow must decide the timeliness of petitioner’s noti€ampeal based upon his
initial, inadequatériefing. The Court notes that the state did not contest petitioner’s original brief,
and he Court will therefore treathe facts asserted ipetitionefs response as uncontested.
Nevertheless, for the following reasahe Court concludes that petitioner’s netmf appeal was

untimely filed

>R. Doc. No. 28, at 2.

®R. Doc. No. 29. The Court’s order directed petitioner to file his responksgendhan May 9,
2016. Petitioner’s response is dated May 6, 2bUi6it was not received by the Court until May
10, 2016. Because the Fifth Circuit has recognized that a “mailbox rule” generaigsappl
pleadings of prisoners proceeding pro se, hawepetitioner’s response is deemed timely filed
despite its late receipt by the CouBiee Holley v. TerrelNo. 10-1787, 2013 WL 2243835, at *3
(E.D. La. May 21, 2013(Africk, J.).

"Rule 4(c)(1) of the Federal Rules of Afipte Procedurgrovides in relevant parthat “[t]imely

filing may be shown by a declaration in compliance with 28 U.S.C. § &a74fy a nearized
statement, either of which must set forth the date of deposit and state thda$sspostage has
been prepaid. Id. 28 U.S.C. § 1746rovides that such a declaration must (1) be in the writing of
the person making the declaration, (2) be dated, and (3) must conclude in substéetially t
following form: “I declare (or certify, verify, or state) under penalty of perjury that tregéong

is true and correctexecuted on (dat€).The requirements for a document to be properly notarized
are set fah in La. Stat. Ann. 8 35:12. Although petitioner’s response appears to meet these
requirements, the Court notes that the response doestat# that firstlass postage has been
prepaid,” as required dygule 4(c)(1).

8 R. Doc. No. 30.



LAW AND ANALYSIS

“[T]he filing of a notice of appeal is an event of jurisdictional significariteconfers
jurisdiction on the court of appeals and divests the district court of its controlhmger aspects
of the case wolved in the appeal.’Griggs v. Provident Consumer Discount C&69 U.S. 56, 58
(1982). As the appellanpetitionerbears the burden of establishing appellate jurisdiction over his
appeal.See Acoustic Systems, Inc. v. Wenger C267. F.3d 287, 28&%th Cir.2000). However,
the Court must constryetitionets pleadingdiberally because he is proceeding pro See, e.g.,
Haines v. Kerner404 U.S. 519, 5221 (1972) (“[W]e liberally construe the pleadings of those
who proceed pro se.”).But “[t]he right of seHrepresentation does not exempt a party from
compliance with relevant rules of procedural and substantive IBwl'V. Estelle 660 F.2d 592,
593 (5th Cir. 1981).

If petitionerdoes not prove that the appeal was timely filed throughpetent evidence,
his appeal must be deemed untimebgeUnited States v. HurtadHilario, 67 F. App’x 2485th
Cir. 2003) (holding that an inmate’s notice of appeal was untimely filed witreregh signed
before the last day for filing, the inmate did not provide “proof (either through ticeghure in 8
1746 or through a notarized statement) that he deposited the notice in the prison amailosyst
that date”). As previously explainedni order forpetitionets appeal to be considered timely, he
must demonstrate that it was delivered to prison officials for mailing on orebBfrember 21,
2015.

Petitioneis response avers thiag¢was originally incarcerated at Allen Correctional Center
but hethen was transferred to Winn Correctional Center on December 7, 28&5claims that

“[tlhe prison officials at Allen Correctional Center mistakenly maifestitionets Notice of

9R. Doc. No. 29, at 1.



Appeal, prepared by inmate counsel, to David Wade Correctional Center forusegaat
mailing.”'® “Wade Correctional Centeofwarded the Notice of Appeal petitionerand it was
signed and placed in the hands of prison officials for mailthg&ccordingly, petitionerargues
that “[a]pplication of the ‘maibox rule’ requires that the Notice of Appeal be considered timely
filed as of December 7, 201%”

This response, even accepted as true, does not demonstratetiti@iers appeal was
“deposited in the institution’s internal mail system on or before” December 21, 20itoudth
petitionets version of events remais®mavhat unclearhe appearto claimthat inmate counsel
used the date dbecember 5, 2015 on the notice of appeal, and laerithe noticemailedto
petitioner The prison officials apparently forwarded the mail to the wrong facility, howamdr
petitionerreceived it, signed it, and deposited it into the prison’s internal mail systendate a
petitionerdoes not provideBut it is this second date that determines wheple¢itioners appeal
wastimelyfiled. The mailbox rule was not triggered on the date that inmate counsel forwarded
the notice of appeal foetitionerfor his signature. Rather, the notice was deemed filed on the date
on which the signed notice was mailedgd®titionerto this Cout—a date that petitioner has not
provided despite two opportunitig® do so. PBtitioner has failed to carry his burden of
demonstrating that his notice of appeal waely filed, and the notice must be deemed untimely.

The Court further observes, hoves, that prsuant to Rule 4(a)JfA) of the Federal Rules
of Appellate Procedure,district court “may extend the time to file a notice of appeal)if party
so moves no later than 30 days after the time prescribed by this Rule 4(a); expitgd)

regardless of whether its motion is filed before or during the 30 days after therésoeibed by

1°R. Doc. No. 29, at 1.
11 R. Doc. No. 29, at 1.
12R. Doc. No. 29, at 1.



this Rule 4(a) expireghat party shows excusable neglect or good cau3ée Fifth Circuit
occasionally treatein untimely notice of appeéled within the 30day periodafter the time
prescribed by Rule 4(a) expiras a motion for a determination whether excusable neglect or good
cause entitles thpetitionerto an extensin of time to appealSeeWalker v. StephentNo. 15
10511, at *2 (5th Cir. Aug. 14, 2015) (“We treat these statements [in the two untimely notices of
appeal] as a timely motion for finding excusable neglect or good cause for filimptibes of
appeallate and remand to the district court . . . Kyamer v. Castanedd5th Cir. 2015)(*"We
construe Kramer’s notice of appeal, which asserted reasonss fontimely filing, as a motion
under Federal Rule of Appellate Procedure 4(a)(5)(ABennett v. GEO Grp., IncNo. 12
60017,at*2 (5th Cir. Mar. 8, 2012("“In the [untimely] notice of appeal, the plaintiff stated that
she had not been informed by her attorney that the case had been dismissadshadihiated to
appeal the district court’s decision. We treat these statements as a timely roofiioalihg
excusable neglect or good cause for filing the notice of appeal late and remandistrittiecourt

to make the necessary findings.”

Significantly, howeverthe Fifth Circuit case law cited abovsuggests thatfreatingan
untimely notice as suchraotion is pemissible only where the notieeor some other dcument
filed within the 30day period following epiration of the time to appealcontainsreasons or
excuses for the untimely filingn this case petitioner has attributed his untimely filing, at least in
part, to the mistake of prison officials. The state apparently does not contesheesitversion
of events. Neverthelegsetitionerdid not mention th@otentialexcuse for untimely filingn his
original notice of appedf Theexcusds first mentioned in petitiones May 6, 2016 response to

this Courts order—filed almost four months after the expiration of 8day period following

13R. Doc. No. 22.



the deadline for filing a timely notice of appedrhis Court thereforavill not treat petitionéis
notice of appeal as such a motion.

With respect to the most recemesponsgeven if he Court were inclined to treat theief
as a motion for a finding of gdacause or excusable neglect, @murt would deny the motion as
untimely. “[C]ourts lack[]Jpower to carve out equitable exceptions to Appellate Rule 4(a) because
the deadlines to appeal are jurisdictional statutory requirerhd?esez v. Stephensg45 F.3d 174,
179 (5th Cir.2014). Accordingly, because nothirfded within 30 days after expiratiownf the
deadline for tirely filing a notice of appealan be construed as such a motion,

THE COURT FINDS that petitioner’s notice of appeal watNTIMELY FILED and
that no motion for a finding of good cause or excusable neglect has been tietkely fil

IT ISORDERED that the Clerk of Court return this casehe U.S. CourtfoAppeals for

the Fifth Circuit forappropriate action.

New Orleans, Louisiana, June 16, 2016.

Sl

\—/LANCEM .AFRICK
UNITED STAZESDISTRICT JUDGE
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