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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF LOUISIANA

DON M. ANDREW, JR. CIVIL ACTION

VERSUS CASENO. 15-2097

ST. TAMMANY PARISH SHERI FF SECTION: “G"(3)
ORDER

Pending before the Court is Plaintiff Don Mndrew, Jr.’s (“Plaintiff”) Motion for Relief
from Judgment,wherein Plaintiff urges th€ourt to reopen this acn, which was dismissed with
prejudice on April 11, 2016 for failure to prosectitéaving considered the motion, the opposition,
the record, and the applicable law, for taasons that follow, the Court will deny the motion.

I. Background

On July 10, 2015, Plaintiff filed a pro se aindiorma pauperis complaint against the St.
Tammany Parish Sheriff Rodney J. Strain, Jr. (“Ddét”), alleging that kiconstitutional rights
were violated when he was attackedhia St. Tammany Parish Jail on June 17, 2004.January
13, 2016, the Magistrate issued an order settiBmpars hearing for February 11, 20#@he Order
was mailed to Plaintiff at theddress provided by him at Oakd#&ederal Correctional Institute.

However, the Order was returned as undeliverbblgause Plaintiff is no longer housed at the
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facility.> On February 2, 2016, the Magistrate issusatizer Order directing Rintiff to notify the
Court of his current addre&$laintiff did not respond to the Mastrate’s Order. Therefore, the
Magistrate recommended thatishCourt dismiss the complaintPlaintiff did not file any
objections to the Magistrate’s recommendatioccaxdingly, on April 11, 2016, the Court adopted
the Magistrate’s Report and Recommendationdiasnhissed Plaintiff's @im with prejudice for
failure to prosecut@.

On May 31, 2016, Plaintiff filed the instamotion seeking relief from the Court’'s April
11, 2016 Orde?.On June 16, 2016, Defendant filed an opposition to the mttion.

Il. Parties’ Arguments

A. Plaintiff's Argumentsin Support of Rule 60 Motion

Plaintiff asserts thdhe was not on federal gunds when [he] wasippose[d] to have [his]
Spears hearing on 2-11-16'* Plaintiff attaches a letter datdvlarch 11, 2016, from the Federal
Bureau of Prisons, which statesitiPlaintiff filed an administrative tort claim with the Federal
Bureau of Prisons on December 4, 26ABlaintiff asserts that thetter explains where he was on
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The letter is addressed to Pit#f courtesy of the EasBaton Rouge Parish Sheriff's
Office.* The letter states that Plaintiff filed annaiiistrative tort claim with the Federal Bureau
of Prisons claiming that his mail was delayed from August 2015 to Octobert20hB. letter
informed Plaintiff that an investigation reveakbat the mail room staff had processed incoming
mail in accordance with applicable policy, whiptovides that properly delivered mail will be
delivered within 24 hours of receifftThe letter states that Plaintiff's claim was denied because
“there is no indication [Plaintiff] sustained a losgpodperty caused by the negligence of an officer
or employee of the United States Governnaating within the scope of employment.”

B. Defendant’'s Response

In opposition, Defendant assethat Plaintiff “has utteyl failed to satisfy the burden
imposed by either Rule 59 or Rule 60, and he failchallenge the substance of the Court’s ruling
in any relevant or significant way®Accordingly, Defendant assettsat Plaintiff's motion should

be denied?
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Defendant notes that a Rule 8p(motion must be filed within 28 days after entry of the
judgment?® Moreover, Defendant asserts that the mafadls to satisfy the requirements set forth
by Rule 59(e) because Plaintiff did not set out which of the grounds upon which he was?telying.
Defendant asserts that it appeRlaintiff's motion is founded on hidaim that he was at another
facility at the time of the schedul&pears hearing?? Defendant notes that &g sole evidentiary
support, Plaintiff attached a copy of a letted@dsed to Plaintiff at different facility?® However,
Defendant points out that the letiedated a month after the cancelBpdars hearing?* Moreover,
Defendant asserts that Plaintiffiggoring the fact that it was iresponsibility to keep the Court
informed of his whereabout8 Accordingly, Defendant asserts that the additional facts raised by
Plaintiff, even if true do notreate “a manifest error tw” or “manifest injustice 2

AddressingPlaintiff's motionunder Rule 60(b), Defendant agsehat Plaintiff's motion
“Iis based exclusively on his own misunderstanding of the relevant law and his failure to accept
responsibility for his unquestiobke failure to keep the Court apprised as to his locafion.”

Defendant asserts that Plaintiff has not maslecaving of any “extraordinary circumstances” that
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would warrant reliefinder Rule 60(b)(6 Accordingly, Defendant asserts that Plaintiff’'s motion
should be denied because Plding “seeking a second ite at the apple’rrd grasping at straws
in a last-ditch effort to reve an otherwise dead casé.”

Il. Law and Analysis

The Fifth Circuit has noted that while thedeeal Rules “do notecognize a ‘motion for
reconsiderationin haec verba,” it has consistently recognized that such a motion may challenge
a judgment under Federal RulesQiVil Procedure 59(e) or 60(b)lepending on the time of the
filing.3°If such a motion is filed within 28 days aftentry of the judgment from which relief is
being sought, the motion will be treated as a motion to reconsider under Rulé® 39¢e},
Plaintiff's motion was brought nme than 28 days after entry of the April 11, 2016 judgrient.
Accordingly, the Court considers the motiomder Federal Rule of Civil Procedure 60(b).

Federal Rule of Civil Procedure 60 regulates procedures by which a party may obtain
relief from a final judgment. Re 60(b) provides that a court “may relieve a party from a final
judgment, order, or proceedinfgr any of the following reasons:

(1) Mistake, inadvertence, surprise, or excusable neglect;

(2) Newly discovered evidence that, with reasonable diligence, could not have
been discovered in time to mofa a new trial under Rule 59(b);
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3)

(4)
(5)

(6)

Fraud (whether previously called inSic or extrinsic), misrepresentation,

or misconduct by any opposing party;

The judgment is void,

The judgment has been satisfied, redelasr dischargedt is based on an
earlier judgment that has been reversed or vacated; or applying it
prospectively is no longer equitable; or

Any other reason #t justifies relief®

“Motions under Rule 60(b) are directed to the sound discretioredfigitrict court, and its denial

of relief upon such motion will be set aside on appeal only for abuse of that disct&tion.”

Plaintiff asserts that he intitled to relief from tb Court’'s April 11, 2016 judgment

dismissing his claims for failure to prosecutedngse he was not in federal custody on February

11, 2016, the date of h&ears hearing® Plaintiff relies on a lettedated March 11, 2016, from

the Federal Bureau of Prisons, which states tlaantf filed an administrative tort claim with the

Federal Bureau of Prisons on December 4, 20The letter is addressed to Plaintiff courtesy of

the East Baton Rouge Parish Sheriff's Officlaintiff contends thathe letter supports his

assertion that he was notfaaleral grounds on February 11, 263 6lowever, as Defendant points

out, the letter is datedraonth after the cancellegbears hearing®® Therefore, the letter does not

support Plaintiff's assertiotinat he was not in federal custody on February 11, 2016.
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The March 11, 2016 letter statesithPlaintiff filed an adminisative tort claim with the
Federal Bureau of Prisons claiming thatrhal was delayed from August 2015 to October 2815.
The letter informed Plaintiff that his claim wasnied because an investiipn revealed that the
mail room staff had processed incoming mailaoadance with applicable policy, which provides
that properly delivered mail will be tilered within 24 hours of receifit. Therefore, to the extent
that Plaintiff may be arguing a ldg in mail contributed to his flare to respond to the Court’s
Orders, the letter does not supportisan assertion because theraasevidence that Plaintiff's
mail was actually delayed.

Further, it was Plaintiff's rgponsibility to keep the Coumformed of his whereabouts.
Local Rule 11.1 provides that “[e]ach attornayd pro se litigant has a continuing obligation
promptly to notify the court of any addresdelephone number changd@dditionally, Local Rule
41.3.1 further provides:

The failure of an attorney or pro se litigao notify the court of a current e-mail or

postal address may be considered causaisanissal for failure to prosecute when

a notice is returned to the court becaofan incorrect address and no correction

is made to the address for a period of 35 days from the return.

Plaintiff was aware of this obligation, as l@emplaint included the following declaration: “I
understand that if | am transfedrer released, | must appriseet@ourt of my address, and my
failure to do so may result in this complaint being dismisé&d.”

The Federal Rules of Civil Procedure speeify provide that a court may dismiss a

plaintiff's action for failure to pwsecute or for failure to comply with the Federal Rules of Civil
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Procedure or any ordef the court and that such a dismissaconsidered to be an adjudication
on the merit$? The Court’'s power to dismiss for wasft prosecution should be used sparingly,
although it may be exerciseda sponte whenever necessary to achieve the orderly and expeditious
disposition of case¥.Plaintiff failed to respond to the Mistrate Judge’s October 16, 2015 Order
and his February 2, 2016 Order, boftwhich directed Plaintiff tmotify the Court of his change
of address. Plaintiff di nothing to pursue his case for a pebdver seven months. Plaintiff has
not shown that the Court’s judgment should be sdeatue to mistake, inixertence, surprise, or
excusable neglect; newly discovered evidencdraad, misrepresentation, or misconduct by any
opposing party. Further, Plaintiff has not smowhat the judgment is void or that any
“extraordinary circumstances” would warrant relimder Rule 60(b)(6). Accordingly, the Court
will deny Plaintiff’'s motion.

IV. Conclusion

For the foregoing reasons, the Court finds ®laintiff is not entitled to relief from the
Court’s April 11, 2016 judgment under Rule 60(b). Accordingly,

IT IS HEREBY ORDERED that Plaintiff's Motion for Relief from Judgmefitis
DENIED.

NEW ORLEANS, LOUISIANA , this 2nd _ day of March, 2017.

NANNETTE/JOLIVETTE BROWN
UNITED STATES DISTRICT JUDGE
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