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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF LOUISIANA

ROBERT PARKER, ET AL., CIVIL ACTION
Plaintiff s

VERSUS NO. 15-2123

NGM INSURANCE COMPANY , ET AL., SECTION: “E” ( 3)
Defendants

ORDER AND REASONS

Before the Court isa motion for partial summary judgment filed by Rlaifs
Robert Parker and Krista Elaine ParRdtlaintiffs seek summary judgment on the issue
of liability. The motion is opposeélFor the reasons that follow, the motiorlGRANTED
IN PART andDENIED IN PART.

BACKGROUND

This personalinjury case arise from a motorvehicle collisionin New Orleans,
Louisiangaon August 21, 2014 On that datePlaintiff Robert Parkewasdriving his 2012
Hyundai Sonatan a southerly directioron Tulane Avenue near its intersection with
Interstate 10in New Orleanst Also traveling southbound on Tulane Avenagethat time
was DefendanEdson Riverawho wasoperatng a 2003 Ford E250 van owned and
operated by his employer, Multitec, LIXCRivera wasdriving directly behindParker’s
vehicle® According toParker he began to slo@downas he approached congested traffic

It is undisputed that, &arkerslowed, he wasearendedby Riveras$

1R. Doc. 44.

2R. Doc. 47.

3R.Doc. 443 at 1, 11; R. Doc. 41 at 1, 1.

4R.Doc. 443 at 1, 11, R. Doc. 47 at 1, 1.

5R. Doc. 443 at 1, 11, R. Doc. 4T at 1, J1See alsdR. Doc. 11 at 2-3.

6 R. Doc. 443 at 1, 11; R. Doc. 47 at 1, 1. The parties dispute how long Rivera wakind the vehicle
driven by thePlaintiff, though it is undisputed that Rivera wadisectly behind Plaintifimmediatelyprior
to the collisionR. Doc. 443 at 1, 142; R. Doc. 471 at 1, 942.

"R. Doc. 11 at 3.

8R. Doc. 443 at 1, 11, R. Doc. 41 at 1, 1.
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As a result of theollision, on May 13, 2015Parkerfiled suit against Riverayis
employerMultitec, LLC, andNGM Insurance Company in the Civil District Couot fthe
Parish of Orleans, State of Louisiah@he action was removed to federal court on the
basis of federal diversity jurisdictioon June 16201510 Parkercontendshe accident was
the solefault of Edson Rivera, who “was acting in the coaiesid scope of his employmten
with Defendant Multitec, LLC* Parkeralleges, due to the collision, he “sustained sesiou
bodily injuries, including but nto limited to his back, neck, head, shoulders and
extremities; and seeksdamages for‘past and future mental anguish and phgki
suffering, past and future expenses for medica¢ carcluding expenses for travel to the
physicians’ office, loss of enjoynm¢ of life, loss of consortium, and pashd future lost
earningsalong with property damage to his vehitieParker’s wife, Krista Elaine Parker,
also seeks damages for “loss of consortium, sesyi@ed society of her husban®.”

Plaintiffs filed thispartialmotion forsummary judgmendon April 18, 2016 The
motion seeks summary judgment drability.”1> Though the motions somewhat vague,
it appeargshatthePlaintiffs seek a ruling from the Court finding the Defentaliable for
(1) the personalinjuries Robert Parker allegedly sustained in tlceidentin-question
and (2)thepropertydamage to Parker’s vehicleln sum,Plaintiffscontendthere are no

genuine issugof material fact as to whethBefendants ardiablein this case,arguing

9R. Doc. 11.

R. Doc. 1.

11R. Doc. 11 at 3.Plaintiff attributes several acts of negligencdriivera: (1) “striking the rear of the Parker
vehicle;” (2) “operating a vehicle in a carelessmar;” (3) “failing to maintainreasonable and proper
control of said vehicle upon a public road;” (9perating thevehicle under his control in a reckless and
negligent manner;” (5) “failing to see what shohlave been seen;” (6) “driving too fast;” (7) “faij to use
reasonable vigilance;” (8) “following too close;fid (9) “[a]ll other acts of fault whiclvere the cause of the
collision sued upon and will be shown at the tofthis matter.’R. Doc. 11 at 3.

12R. Doc. 11 at 4.

BBR. Doc. 11 at 4.

14 See generallRr. Doc. 44.

15R. Doc. 442 at 1, 8.

16 SeeR. Doc. 442 at 78.



thatRivera“collided with the rear of Plaintiff's vehiciend caused him to incur significant
injuries, damages, and losses. But for Rivera’sligegt actions, Parker would not have
been injured.’ Defendants disagree, maintaining there is a “significaontested issue

of material fact regarding whether Mr. Parker sustd any injuries from the motor

vehicle accident at issue in this litigatio#.”

SUMMARY JUDGMENT STANDARD

Summary judgment is appropriate only “if the movaitows that there is no
genuine dispute as to any material fact and theanbis entitled to judgment as a matter
of law.”19 “An issue is material if its resolution could aftetie outcome of the actior?”
When assessing whether a material factual dispxstse the Court conders “all of the
evidence in the record but refrains from makingddbdity determinations or weighing
the evidence?1 All reasonable inferences are drawn in favor of hlo@-moving party?2
There is no genuine issue of material fact if, eveawing the evidence in the light most
favorable to the nomoving party, no reasonable trier of fact coulddfifor the non
moving party, thus entitling the moving party ta@gment as a matter of l1a8.

If the dispositive issue is one on which the movpayty will bear the burden of
persuasion at trial, the moving party “must comeward with evidence which would
entitle it to a directed verdict if the evidencenteincontroverted at triak*1f the moving

party fails to carry this burden, the motion must Henie. If the moving party

7R. Doc. 442 at 78.

BR.Doc. 47 at 1.

19 FeD.R.CIv. P.56. See also Celotex Corp. v. Catre#t77 U.S. 317, 32223 (1986).

20DIRECTV Inc. v. Robsqm20F.3d 532, 536 (5th Cir. 2005).

21Delta & Pine Land Co. v. Nationwide Agribusinessli€o, 530 F.3d 395, 398 (5th Ci2008) See dso
Reeves v. Sanderson Plumbing Prodisc., 530 U.S. 133, 15651 (2000).

22| jttle v. Liquid Air Corp, 37 F.3d 1069, 1075 (5th Cir. 1994).

23Smith v. Amedisy$nc, 298 F.3d 434, 440 (5th Cir. 2002).

24Int1 Shortstop, Inc. v. Rally’s, Inc939 F.2d 1257, 12634 (5th Cir. 1991)JquotingGolden Rule Ins. Co.
v. Lease755 F. Supp. 948, 951 (D. Colo. 1991))



successfully carries this burden, the burden offpiciion then shifts to the nemoving
partyto direct the Court’s attention to somethimghe pleadings or other evidence in the
record setting forth specific facts sufficient tstablish that a genuine issue of material
fact does indeed exist.

If the dispositive issue is one on which the amioving party will bear the burden
of persuasion at triathe moving party may satisfy its burden of prodantby either(1)
submitting affirmative evidence that negates arensigal element of the nemovant’s
claim, or (2) affirmatively demonstrating that tleers no evidence in the record to
establish an essential element of the moavant’s claim26 If the movant fails to
affirmatively show the absence of evidence in tleeord, its motion for summary
judgment must be denied.Thus, the noAamoving party may defeat a motion for
summary judgment by “calling the Court’s attentimsupporting evidence already in the
record hat was overlooked or ignored by the moving papfy.[U]Jnsubstantiated
assertions are not competent summary judgment peelelThe party opposing summary
judgment is required to identify specific evidenicethe record and to articulate the
precise mannen which that evidence supports his or her claiRulé 56 does not impose
upon the district court a duty to sift through tteeord in search of evidence to support a

party’s opposition to summary judgment?®”

25Celotex 477 U.Sat 322-24.

26|d.at 33+32 (Brennan, J., dissenting).

27Sedd. at 332.

28 |d. at 332-33. The burden would theshift back to the movant to demonstrate the inadegwf the
evidence relied upon by the ngnovant. Once attacked, “the burden of productiofftsiho the nonmoving
party, who must either (1) rehabilitate the eviderattacked in the moving party’s papef2) produce
additional evidence showing the existence of a geaissue for trial as provided in Rule 56(e), ®y §ubmit
an affidavit explaining why further discovery isaessary as provided in Rule 56(fid" at 332-33,333 n.3
29 Ragas v. TennGas Pipeline Cq.136 F.3d 455, 458 (5th Cir. 1998jiting Celotex 477 U.S.at 324;
Forsyth v. Barr 19 F.3d 1527, 1537 (5th Cil994) and quotin&kotak v. Tenneco Resins, |n@53 F.2d
909, 91516 &n.7 (5th Cir. 1992)).
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LAW AND ANALYSIS

This is a diversity casstemming froma motorvehicle collision in New Orleans
Louisiang3% and he Courtappliessubstantive Louisiana state |&Mlaintiffs’ causes of
actionin this mattersoundin negligence3? In negligence casesnder Louisiana lawa
duty-risk analysis consisting of five elementds usedto determire liability.33 The
elements needet establish liabilityare (1) that the defendant Haa duty to conform
his conduct taa specific standard (the duty element); (2) tha tefendant’s conduct
failed to corform to the appropriate standard (the breach eldpne(B) that the
defendant’s substandard conduct was a cangact of the plaintiff's injuries (the cause
in-fact element); (4) that the defendant’s substandanuduct was a legal cause of the
plaintiff's injuries copeof-therisk element); and (5) that the plaintiff actually su#d
damages (the damages elemettt)f the plaintiff fails to prove any one element,eth
defendant is not liablé®

Plaintiffs contendthere is no genuine disputkat Defendants aréliable in this
case” Plaintiffs argue becausd.ouisiana lawpresumeghat a driver, like Rivera, who
rearends another vehi@ is at fault and because Defendanhsive notrebuted the

presumption, summary judgment 6the issue ofliability” is appropriate3¢ Plaintiffs

30 SeegenerallyR. Docs. 1, 11.

31See, e.gWolf v. PACT XPP Tech., AB11 F.3d 758770 (5th Cir. 2016)Martin Res. Mgmt. Corp. v.
AXIS Ins. Cq.803 F.3d 766, 768 (5th Cir. 2018} eiserBrown Operating Co. v. St. Paul Surplus Lines
Ins. Co, 801 F.3d 512, 517 (5th Cir. 2015)tfoig Sym etra Life Ins. Co. v. Rapid Settlements, [ #d5F.3d
242,248 (5th Cir. 2014)xee also Erie R.R. Co. v. TompkiB84 U.S. 64 (1938).

32R. Doc. 11

33SeeGoins v. WalMart Stores, InG.0%1136, p. 6 (La. 11/28/01), 800 So. 2d 783, 7B8kins v. Entergy
Corp., 00-1372 p. 7 (La. 03/23/01), 782 So. 2d 606, 6Bbykin v. Louisiana Transit Co., INn96-1932,
pp.8-9 (La. 03/04/98), 707 So. 2d 1225, 12R>oberts v. Benojtt05 So. 2d 1032, 1051 (La. 1991).

34 See, e.g., Dural v. Discover Prop. & Cas. Ins.,0¢0. 6:08cv-0281, 2010 WL 3259416, at *3 (W.D. La.
July 15, 2010) (citingsoins 800 So. 2dat 788);see also Rea v. Wisconsin Coach Lines,, INo. 121252,
2014 WL 4999447, at *2 (E.D. La. Oct. 7, 2014) ifcg Pepper v. Triplet03-0619, p. 27 (La. 01/21/04),
864 So. 2d 181, 199).

35Dural, 2010 WL 3259416, at *8citing Duncan v. Kansas S. Ry. C60-0066, p. 4 (La. 10/30/00), 773
So.2d 670, 676 athieu v. Imperial Toy Corp94-0952 p. 11(La. 11/30/94), 646 So. 2d 318, 326).

36 SeeR. Doc. 442 at4-7.
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point toRiveras depositiontestimony, where Rivera admits kellided with the rear of
Robert Parkes vehicle to establish that the Defendants are lialileefendantslisagree
that the issue of liability can be resolved sammary judgmentarguing “significant
guestions of causationand damagesremain in disputé® Defendants contend
irrespectiveof the presumethult of following motorissin Louisiana,plaintiffs have not
presened any evidence to establish that the accidentiuestioncausedplaintiff to
sustain any damagé?’

The instant motion is bestnalyzedin two distinct spheresi.e., (1) whether the
Defendants are liable fanyproperty damageéo Parker’s vehicleand (2) whether the
Defendants are liable fothe personal injurieshat Parkerallegedly sustainedWith
respect to théormer, there is no genuine disputbatthe Defendants are liable fathe
damagedo Parker’s vehicleEdsonRiveratestified in his depason that,as a result ofiis
rearending Parker, helid in fact causelamage to Parker’s vehicté.Specifically, in
Rivera'sdeposition Plaintiffs’ counsel asked: “Mr. Rivera, in the sihept terms, did you
see damage that you caused to the bumper oPrker’s vehicle?!Rivera responded:
“Yes, | did.”2 The Defendants have not cited any evidetecshowthat Parker’s vehicle
was damaged before the accident with Rivera, neelzefendants otherwise pointed to
any facts or evidence showing why they acd liable for the damage to Parker’s vehicle
Absent such evidence, there is nothing before theQouaise a genuine issue of material
fact as to whether Rivera damaged Parker’s vehicldhe rearend collision.It is

undisputed thafl) Rivera, asa following motorist,owed a duty of care to Parker; (2)

37R. Doc. 442 at 6 (citing R. Doc44-4 at 22-23 (Deposition of Edson Riverh)
38 R. Doc.47 at 3; R. Doc. 41 at 2, 1

39R. Doc. 47 at 5 (emphasis added).

40R. Doc. 444 at 42-43 (Deposition of Edson Rivera).

41R. Doc. 444 at 43 (Deposition of Eds Rivera).

42R. Doc. 444 at43 (Deposition of Edson Rivera).
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Rivera breachedhat dutywhen he rearended Parkerand (3) therearend collision
causeddamage to Parkexvehicle. As such, it is beyond dispute that tledelddants are
liable to Parker for theamage to his vehicle, though tlspecificamount of damages
owedis an issue to be determined at trial.

Whether Defendants are liabfler Parker’'spersonalinjuries, however,s not as
clear.In their statement of uncontested facts, Plaintffsnot everinclude a statement
that Parker sufferepgersonal injuriesas a result afhe accident with Riverdet alone offer
evidenceto supportsuch a statemerff Even though it was not required of thethe
Defendant®fferedcompetensummary judgmengvidenceo showthatParker’s injuries
pre-existed the collisiorwith Riveraand were ot caused byis being rearenda on
August 21, 20144 In fact, there isample evidence that Parker was being treated for
similar injuries prior to being reagnded by Riverd> WhetherParker sustained any
personalinjuries as a resultof being rearended byRiverais a disputed fact, and the
Plaintiffs are not entitled to summary judgmentl@ability for personal injuries't

The Court noteghere is no disputéhat Rivera’snegligence was the causetboe
underlyingaccident irrespective ofvhether the Plaintiffs sustained any persanplries
orrelated damageas connection therewitiJnder Louisiana law'[a] legal presumption
exists that a following motorist who collidento the rear end of a leading automobile is
at fault.®7“For the following motorist to exculpatemself, he must show that he kept his

vehicle under control, that he closely observedftdrevard vehicle, that he followed at a

43See generallR. Doc. 443.

44SeeR. Doc. 47 at 23. Seeinfra note 45.

45 R. Doc. 47 at 23. See als®R. Doc. 473 at 210 (Deposition of Robert Parker); R. Do&@-4 (Certified
Medical Records, Culicchia Neurological Clinic); Roc. 475 (Certified Medical Records, St. Tammany
Parish Hospital)R. Doc. 476 (Deposition of Dr. K. Samer Shamieh).

46 “To establish liability, a plaintiff must provéhat [a] defendant’s fault caused some legally cemgable
damage.Hall v. Brookshire Bros., Ltd02-2404, p. 11 (La. 06/27/03), 848 So. 2d 559, 567.
47Matherne v. Lorraine03-2369, p. 2 (La. App. 1 Cir. 09/17/04), 888 So. 2t12246.
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safe distance under the circumstances, or thadther of the lead vehicle negligently
created a hazard which the following vehicle contt reasonably avoidt8 In this case,

it is undisputed that Parker was rearded by Riveraand Rivera ishuspresumedo be

at fault for herearend collision4® The Defendants have not pointed to any evidence or
established the presencedi$puted issues of fatb show that Rivera, as the following
motorist in a reaend collision, was nosomehowliable for the underlying accident
Thereforejt is clearthat Rivera washe causein-fact of the accident and the legal cause
of the Plaintiffs injuries, if there were anylthough the Court is nograntingsummary
judgment on the@ersonalnjury claims, the Court will instruct the jury théhe first four
elements of the dutyisk analysis have been mét. thetrial, evidencewill center on the
amount of damages tthe Plaintiffs’ vehicle and whether the Plaintisiffered any
personal injuries as a result of the accident afrsh, to what extent.

CONCLUSION

For the foregoing reasonEl IS ORDERED that Plaintiffs’ motion for partial
summary judgmentinsofar ast seeks summary judgment finding Defendants lidbte
theproperty damage to Plaintiff's vehiclis, GRANTED .

ITIS FURTHER ORDERED that, with respect to the personal injuriaeged
by Plaintiffs, the motion fopartialsummaryudgmentis DENIED, for the reasons set
forth above

New Orleans, Louisiana, this10th day of May, 20 16.

SUSIE MOR
UNITED STATES DISTRICT JUDGE

48 See, e.g Mustifal v. Strickland98-1294, p. 5 (La. App. 3 Cir. 04/07/99), 732 So. 2d,7744 (emphasis
omitted) (quotindRudd v. United Servs. Auto. AsiP6 So. 2d 568, 570 (La. App. 3 Cir. 1993)).
49R. Doc. 443 at 1, 11, R. Doc. 41 at 1, 1.
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