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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF LOUISIANA

NUSSLI US, LLC CIVIL ACTION
VERSUS NO. 15-2167
c/w NO. 15-2372
NOLA MOTORSPORTS HOST COMMITTEE, SECTION “G”(3)
INC., et al.
ORDER

In this litigation, Plaintiff NUSSLI (US), LLG*NUSSLI”) alleges that it is owed money
under a contract it entered into with NOLA Moiports Host Committee, Inc. (“NMHC”), NOLA
Motor Club, LLC (“NOLA Motor”), and Motor Realty, L.L.C. (“Motor Realty*) NUSSLI also
alleges that Defendants NOLA Motor, Motor Rga_aney C Racing, L.IC. (“Laney C Racing”),
Laney C, L.L.C. (“Laney C”), and Laney Chouest (“Chouest”) are liable to it under Louisiana’s
single business enterprise, alter ego, urgnsichment, conversion, and fraud doctrih®&nding
before the Court is NOLA Motp Motor Realty, Laney C. Racing, Laney C, and Chouest’s
(collectively “Chouest Defendants”) “Rule 12(b)(6) Motion to Dismiss, and Alternative Rule 12(e)
Motion for More Definite Statement.Having considered the motion, the memoranda in support,
the memorandum in opposition, the record, and pipdicable law, the Cotiwill grant the motion
to dismiss.

|. Background

A. Factual Background

In its first amended complaint, NUSSLI alleginat it entered into a Lease Agreement on

I NUSSLI US, LLC v. NOLA Motorsports Host Committee, Ma. 15-2372, Rec. Doc. 47 at p. 1.
21d. at pp. 1-2.

®Rec. Doc. 65.
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or about November 4, 2014 with NMHC, NOLA Mot@nd Motor Realty (collectively “Lessee
Parties”) NUSSLI alleges that, pursuant to the Leasee&gient, the Lessee Parties agreed to lease
grandstands from NUSSLI and NUSSLI agreedstpply, install, and thereafter remove the
grandstands that were to be used in connection with the 2015 Indy Grand Prix of Louisiana (the
“Event”).> NUSSLI alleges that the Lessee Pariistially agreed to pay NUSSLI $871,763.97, but
later requested that NUSSLI make additions and deductions to its services, bringing the total
contract price for 2015 to $652,008 34USSLI also alleges that, murant to the Lease Agreement,
the Lessee Parties also agreed to pay NUSSLI $884,840.43 for an Event to take place in 2016 and
$898,113.04 for an Event to take place in 20MISSLI alleges that, to date, it has only received
$293,404.04 for the 2015 Event, which, it asserts, is less than the $374,000 in funds that were
designated by the State of Louisiana for the “Grandstand Build.”

NUSSLI further alleges that the Chouest Defendants committed fraud by misrepresenting
to Andretti Sports Marketing Louisiana, LLC (Mretti”) and, by extension, NUSSLI, that the State
of Louisiana’s $4.5 million appropriation, along witlney Chouest’s investment, would cover

expenses incurred by the Indy Grand Prix of Louisiana, including NUSSLI’S fees.

4 NUSSLI US, LLC v. NOLA Motorsports Host Committee, Ma. 15-2372, Rec. Doc. 47 at p. 24.
®Id.

61d. at p. 25.

"1d.

81d.

°1d. at p. 26.



B. ProceduralBackground

NUSSLI filed a complaint on June 29, 20450n December 22, 2015, the Chouest
Defendants filed the instant motiénOn January 8, 2016, NUSSLI filed an amended complaint,
alleging claims of breach of contract, unfair aedeptive trade practices pursuant to the Louisiana
Unfair Trade Practices and Consumer Probectiaw (“LUTPA”), Louisiana Revised Statute 8
51:1401et seq.fraud, conversion, unjust enrichment, failure to pay an open account, and claims
pursuant to the Louisiana Private Works &B\WA”"), Louisiana Revised Statute § 9:48&tseq/?
On January 12, 2016, NUSSLI filed its opposittdkVith leave of Court, the Chouest Defendants
filed a reply on February 1, 20360n January 27, 2016, this case was consolidatedAnitietti
Sports Marketing Louisiana v. NOLA Motorsports Host Commiittediscovery purposes onty.

On February 2, 2016, NUSSLI filed a motionliegive to file a second amended compléint.
On February 23, 2016, the Chouest Defendants arai\lUfiled a joint stipulation asserting that
NUSSLI's second amended complaint only adds one defendant, Andretti Sports Marketing
Louisiana, LLC, and the addition does not affect NUSSLI’s allegations or claims against the

Chouest Defendants for the purposdstheir motion to dismis¥. Furthermore, the Chouest

UNUSSLI US, LLC v. NOLA Motorsports Host Committee, Ma. 15-2372, Rec. Doc. 1.
' Rec. Doc. 65.

ZNUSSLI US, LLC v. NOLA Motorsports Host Committee, Ma. 15-2372, Rec. Doc. 47.
¥ Rec. Doc. 68.

“Rec. Doc. 71.

I NUSSLI US, LLC v. NOLA Motorsports Host Committee, M. 15-2372, Rec. Doc. 57.
% Rec. Doc. 74.

" Rec. Doc. 78 at p. 3.



Defendants and NUSSLI stipulate that the pendingando dismiss is not mooted or otherwise
affected by NUSSLI's second amended complaithab“claims against Movants which the Court
may dismiss from the original Complaint and EAmended Complaint, if any, based on the Motion
to Dismiss should also be dismissed from the Second Amended Com{ilaint.”

Il. Parties’ Arguments

A. The Chouest Defendants’ Arguments in Support of Dismissal

The Chouest Defendants move to dismiss all of NUSSLI's claims against it pursuant to
Federal Rule of Civil Procedure 12(b)(6), and, in the alternative, seeks a more definite statement
pursuant to Federal Rule of Civil Procedure 1%e).

1. Breach of Contract

First, the Chouest Defendamtssert that NUSSLI has no contract with any of the Chouest
Defendants and therefore, the breactouftract claims should be dismis$é8econd, the Chouest
Defendants contend that the single business ergeriheory may not be used to impose liability
upon the Chouest Defendants for any breach of coritr@iting Louisiana First Circuit Court of
Appeal casé.ee v. Clinical Research Center of Florida, L.e Chouest Defendants assert that
the single business enterprise doctrine appliestordgrporations and therefore, the doctrine may
not be used to impose liability on Chouest as an individual.

Third, the Chouest Defendants contend thaBiSUI has not pled sufficient facts to support

181d.

¥ Rec. Doc. 65-1 at p. 1.
21d. at p. 5.

2d.

221d. at pp. 56 (citing No. 2004-CA-0428 (La. App. 4 Cir. 11/17/04); 889 So. 2d 317, 323).
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an application of the alter ego doctrii@he Chouest Defendants assert that: (1) Andretti has pled
only one of the five factors identified by the Loaisa Supreme Court to determine whether to apply
the alter ego doctrin&;(2) NUSSLI fails to allege that Chouest had any duty to capitalize NMHC
at all as he was not a shareholder, membegctdir or officer of NMHC; and (3) this Court has
already held that the alter ego doctrine may natdgdied to an individual or entity who has never
been a shareholder or officer of the company whose veil it seeks to{ierce.

Fourth, the Chouest Defendants contend Ma8SSLI has failed to plead sufficient facts
supporting a claim of single business enterprise, pigddrecious few” of the 18 factors identified
by the Louisiana First Circuit Court of Appeal@reen v. Champion Insurance o

2. LUTPA

The Chouest Defendants also contend MaSSLI's LUTPA claims should be dismissed
because NUSSLI fails to allege any action that the Chouest Defendants took directly against
NUSSLIZ? They further assert that the claims agine corporate defendants should be dismissed
because all of the allegations relate to Chouest perséhaley contend that in order to state a

LUTPA claim, NUSSLI “must show the alleged conduct ‘offends established public policy and is

Zd.

241d. at pp. 67 (citingRiggins v. Dixie Shoring Co590 So. 2d 1164, 1168 (La. 1992)). The Chouest
Defendants assert that these factoes: d¢1) commingling of corporate and shareholder funds; (2) failure to follow
statutory formalities for incorporating and transacting cafgoaffairs; (3) undercapitalization; (4) failure to provide
separate bank accounts and bookkeeping records; and (5) faihokl regular shareholder and director meetings.”
Id.

Bd.

%1d. at p. 8 (citing 577 So. 2d 249, 257-58 (La. 1991)).

Z|d. at p. 12.

21d.



immoral, unethical, oppressive, unscrupulous or substantially injuriGus&cording to the
Chouest Defendants, NUSSLI’s allegation that Ckbpeomised to guarantee payments to Andretti
under its Racing Services Agreement with NMH®@ aubsequent failure to pay is not egregious
conduct because Andretti could have simply enasot to sign the Racing Services Agreeniént.
Furthermore, the Chouest Defendants contendstit conduct cannot constitute an egregious act
specifically against NUSSL®LIn addition, the Chouest Defenda assert that this CourtAmdretti
Sports Marketing Louisiana v. NOLA Motorsports Host Commdiemissed the LUTPA claim
against NOLA Motor and, for the same reasons, sleoalld dismiss the LUTPA claims against the
other corporate movants.

3. Treble Damages Under LUTPA

The Chouest Defendants also move to disrthe claim for treble damages under LUTPA
on the grounds that pursuant to Louisiana Revised Statute 8§ 51:1409(A), treble damages are only
permitted “[i]f the court finds the unfair oedeptive method, act, or practice was knowingly used,
after being put on notice by the Attorney Genefdhtcording to the Chouest Defendants, NUSSLI
does not and cannot allege that the Louisiana Attorney General provided such notice to any of the

defendants or that they continued to usellbg@d deceptive method, act, or practice after receiving

21d. at p. 13 (citingCheramie Servs., Inc. v. Shell Deepwater Pr2@09-C-1633 (La. 4/23/10); 35 So. 3d
1053, 1059).

0d.
311d. (citing Nursing Enters., Inc. v. MayB80776-CA (La. App. 2 Cir. 1998); 719 So. 2d 524, 528).
%21d. at p. 14.

3 1d. (citing Conry v. Ocwen Fin. CorpNo. 11-0647, 2012 WL 5384681, at *2 (E.D. La. Nov. 1, 2012)
(Brown, J.)).



that notice®

4. Unjust Enrichment

The Chouest Defendants move to disnb8$SSLI's unjust enrichment claims on the
grounds that: (1) NUSSLI has another remedy\watdad is therefore praailed from asserting an
unjust enrichment claim; and (2) the alldgarichment resulted from a juridical &The Chouest
Defendants assert that Louisiana Civil Code article 2298 provides:

A person who has been enriched without cause at the expense of another person is

bound to compensate that person. The terithtwt cause” is used in this context

to exclude cases in which the enrichmesultes form a valid juridical act or the law.

The remedy declared here is subsidiarysral not be available if the law provides

another remedy for the impoverishment or declares a contrar¥f rule.

The Chouest Defendants assert that the Coukniretti Sports Marketing Louisiana v.
NOLA Motorsports Host Committéeld that the existence of another remedy at law precludes an
unjust enrichment claim, eventife remedy is against another paftyhey contend that although
the Court permitted Andretti to amend its comtiaased upon its allegation that NOLA Motor and
Chouest misspent state funds intended for AtdrNUSSLI can make no such claim because
NUSSLI's Lease Agreement did not provide for any minimum funding from the$tafbe

Chouest Defendants assert that NUSSLI hasnedg for breach of contract against NMHC and

therefore the unjust enrichment claims should be dismi8ziting another section of the Eastern

% d.

%1d. at pp. 14-15.

%1d. at p. 15.

371d. (citing Rec. Doc. 40 at pp. 60, 62—64).
%1]d.at p. 15 n.8.

%1d. at p. 16.



District of Louisiana inTarget Construction, Inc. v. Baker Pile Driving & Site Work, L ltkae
Chouest Defendants assert that even if NM&S insufficient funds to pay NUSSLI, the unjust
enrichment claims should be dismissed becausth# ixistence of an altextive claim, rather than
its success, that determines whether a claim for unjust enrichment is avilable.

The Chouest Defendants also assert thatitiest enrichment claims should be dismissed
because NUSSLI cannot allege that the ChoDefendants were enriched without cause, as
required by Article 2298' They contend that the alleged enrent came “in the form of some rent
paid by [NMHC] pursuant to themé&al agreement between those parties; alleged promotion of the
facility resulting from the Event itself, which was put on pursuant to those agreements;
modifications made to the track pursuant to areamhbetween [NMHC] anthe State; or from use
of the grandstands pursuant to [NUSSLI's] Led$elhe Chouest Defendenassert that this
enrichment “result[ed] from a valid juridical acghd therefore the unjust enrichment claims must
be dismisse®

5. Fraud

The Chouest Defendants also move to édssMUSSLI’s fraud claims on the grounds that
NUSSLI does not allege the essential elemehtiity and proximate cause and because NUSSLI
does not allege that any false statement was mad¥ Thi.Chouest Defendants contend that under

Louisiana law, the elements of a fraud claim ang¢a‘(nisrepresentation of a material fact, (i) made

“01d. (citing No. 12-1820, 2012 WL 5878855, at *5 (E.D. La. Nov. 20, 2012) (Fallon, J.)).
“d.
21d.
“d.

“41d. at pp. 16-17.



with the intent to deceive, and (iii) causing justifiable reliance with resultant irffuirst, they
assert that, like all tort-based claims, a plaintiff must allege that a duty existed on behalf of the
defendant toward the plaintiff and that the defendant breached thaf ditgy contend that
Chouest had no duty toward NUSSLI to guarateéretti’s contract, nor did NUSSLI plead any
duty that Chouest had to guararttee Grandstand Lease, or that Chouest even promised td'do so.
Second, they assert that the element of pnate cause is also absent in this ¢&3ée Chouest
Defendants contend that NUSSLI’s alleged loss praximately caused by NMHC's failure to pay
NUSSLI under the Lease, a loss that was not caused by Chouest in afiyimally, the Chouest
Defendants assert that NUSSLI has not pled itsifcdaims with the specificity required by Federal
Rule of Civil Procedure 9(5Y.They contend that NBSLI must allege the identity of the person
making a fraudulent statement, the time, placecamient of the misrepresentation, the resulting
injury, and the method by which the misrepresentation was communit#edording to the
Chouest Defendants, NUSSLI cannot plead its frdaiths with those specific allegations because

it had no interaction with any of the Chouest Defendznts.

“1d. at p. 17 (quotingCargill, Inc. v. Degesch Am., In@75 F. Supp. 2d 667, 675 n.22 (E.D. La. 2012)
(Vance, C.J.)).

“81d. (citing Becnel v. Grodner2007-CA-1041 (La. App. 4 Cir. 4/2/08); 982 So. 2d 891, 894).
47d.

81d.

49d.

*01d. at p. 18.

11d. at pp. 1819 (citin@olphin Fleet Holdings, Inc. v. H.I.G. Capital, LL.@91 B.R. 747, 761 (W.D.
La. Bankr. 2013)).

%21d. at p. 19.



6. OpenAccount

The Chouest Defendants move to dismissSSUI's claims pursuant to the Open Account
Statute, Louisiana RevisedaBite § 9:2781, on the grounds tN&iSSLI had no contract or open
account with any of the Chouest Defendahts.

7. Conversion

The Chouest Defendants also move to dismiss NUSSLI’s conversion claims against them
on the grounds that NUSSLI has not pled antheffollowing: “1) possession is acquired in an
unauthorized manner; 2) the chattel is removed from one place to another with the intent to exercise
control over it; 3) possession of the chattel issfamed without authority; 4) possession is withheld
from the owner or possessor; 5) the chattel is @terelestroyed; 6) the chattel is used improperly;
or 7) ownership is asserted over the chaffelie Chouest Defendants assert that NUSSLI has not
pled any wrongful exercise or assumption of authority over the grandstands by the Chouest
Defendants, and the grandstands were givelM&IC pursuant to a Lease, therefore NMHC'’s
possession of them was not wrongfukurthermore, the Chouest Defendants contend that NMHC
did not remove the grandstands from one pla@ntther, nor did they withhold possession from
NUSSLI, or alter or destroy the grandstands in any Wa&jore importantly, according to the
Chouest Defendants, NUSSLI has not pled #rat of the Chouest Defendants possessed the

grandstands at all because NMHC was conducting its Event pursuant to th¢/ Lease.

S d.
51d. at p. 20 (citinglefferson v. Crowell2,177-CA (La. App. 2 Cir. 5/9/07); 956 So. 2d 746, 749).
d.
%6 1d.

1d.
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8. Private Works Act

The Chouest Defendants also move to dssMUSSLI's claims pursuant to the PWA on the
grounds that NUSSLI is not a proper party pldirsind has no right or cause of action pursuant to
the PWA®® They assert that the PWA was createccfmistruction projects to protect contractors
and subcontractors and to give them rights against owners of projects, but the Event was not a
construction project within the meaning of the PW#n addition, they contend that NMHC was
not a contractor or a general contractor, m@s NUSSLI a contractor or subcontracfor.
Furthermore, the Chouest Defendants assettitbgrandstands are movable property that were not
permanently incorporated into the immovable prop&rty.

The Chouest Defendants assert that becaedeWh is in derogation of common rights, it
must be strictly construédThey contend that this rule of strict construction specifically applies to
interpretation of key terms such as “owner” and “contradfotirthermore, they assert that the
PWA, like all statutes that create civil penalties or privileges, “shall not be extended by implication
or by considerations of equity®”

The Chouest Defendants assert that the pugddse PWA is to provide rights and remedies

% 1d. at p. 21.

#d.

d.

1d.

%21d. (citing Shreveport Armature & Elec. Works, Inc. v. Harw&ll2 So. 463, 467 (La. App. 2 Cir. 1937)).
83 1d. (citing Shreveport Armature & Elec. Works, Int72 So. at 467—68)).

1d. at p. 22 (citint Fruge v. Muffolettp137 So. 2d 336, 582-83 (La. 1962)).

11



for “improvements of immovable$”NMHC contends that pursuant to Louisiana Revised Statute
§ 9:4808(A), work is defined as “a single conius project for the improvement, construction,
erection, reconstruction, modification, repair, demmitor other physical change of an immovable
or its component part$® NMHC contends that there is no “vkdiat issue in this case because the
renting of the grandstands was not a continygwagect for the improvement of the immovable or
its component parts and was nog¢e\a part of any such projééiThe Chouest Defendants aver that
the rental of the grandstands was not a physhtahge to the immovable or its component Férts.
The Chouest Defendants also assert that NMHC is not a contractor and NUSSLI is not a
subcontracto?® They contend that contractor is defined in § 4807(A) as “one who contracts with
an owner to perform all or a ppaf a work” and § 4807(C) defisesubcontractor as “one who, by
contract made directly with a contractor, or bgantract that is one of a series of contracts
emanating from a contractor, is bound to perfalinor part of a work contracted for by the
contractor.”” NMHC asserts that it simply had a ledsr the facility to use the racetrack, but
NMHC was not performing any construction on lded and did not cause any physical change to
the land’* The Chouest Defendants, citing a Louisiana Second Circuit Court of Appeal case,

Shreveport Armature & Electric Works, Incontend that “[a] lessof land who contracts for work

% |d. (citing §§ 4801, 4802)).
% 1d.

51d.

8 1d.

%1d. at p. 23.

01d. at p. 22.

1d. at p. 23.
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will not be construed to be a contractor in order for a would-be claimant under the PWA to reach
the landowner and to gain a privilege against the land itelf.”
The Chouest Defendants assert that whil®iWé& addresses movables in a limited way, that
provision is inapplicable to the temporaenting of grandstands for the race evéittey contend
that 8 4801(3) addresses “[s]ellers, for the price of movables sold to the owner that become
component parts of the immovable, or are consuemhéte site of the immovable, or are consumed
in the machinery or equipment usatathe site of the immovablé*The Chouest Defendants assert
that NUSSLI was not a seller, ordyrenter of the grandstands, and the grandstands were not made
to be a component part of the land or consum@they contend that Section 4801(4) applies to
“[lJessors, for the rent of movables used atghe of the immovable and leased to the owner by
written contract” but that this section anticipstmovables such as equipment used during a
construction project Additionally, the Chouest Defendantntend that for a lessor of movables
to gain rights under the PWA, the lessor must either rent the movable to the owner under § 4801(4)
or to a contractor or subcontractor un@ed801(A)(4); however, NUSSLI did not lease the
grandstands to the landowner but rather to NMHC, who was not a contractor or subcofitractor.
The Chouest Defendants also assert theB8IU’s claims under the PWA for movables fall

because § 4802(G)(1) requires that for any riglarise under 8 4801 or § 4802, the lessor of the

21d. (citing 172 So. at 468-70)).
=d.
“1d.
sd.
®d.

1d. at p. 24.
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movables must deliver a specific notice to the owner and to the contractor not more than 10 days
after the movables are first placed at $ite of the immovalel for use in a work® The Chouest
Defendants contend that lack of notiedlifies the claim by the equipment les$dThey aver that
NUSSLI provided no such notice with10 days after the grandstands were first placed at the site
and NUSSLI does not allege that it d%d.

The Chouest Defendants also assert that eweme there is “work,” and where the project
owner is a mere lessor of the immovable propantd not the owner dhe immovable property, a
claimant under the PWA has rights only againsateter right the lessor has to the immovéble.
Therefore, they contend, at most, the privilagrild apply to NMHC'’s lease rights, not the land
itself 3
B. NUSSLI's Arguments in Opposition to Dismissal

1. Breach of Contractand Claim on an Open Account

a. Motor Realty and NOLA Motor

First, NUSSLI contends that the Court needneatch the issue of whether the alter ego or

single business enterprise doctrines can beeapiw the Motor Realty and NOLA Motor because

those defendants were parties to the Lease Agreement and are obligated to pay NUSSLI pursuant

81d.

1d. (citing Hawk Field Servs., LLC v. Mid Am. Underground, |.4Z,078-CA (La. App. 2 Cir. 5/16/12);
94 So. 3d 136, 141).

8 d.
8 1d.

82d. (citing Sinclair v. Justice414 So. 2d 826, 828 (La. App. 4 Cir. 1982)).
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to its term<2 According to NUSSLI, the Lease Agreemdasignates the Lessee Parties as “NOLA
Motor Club, LLC, Motor Realty, LLC, Andretti @rts Marketing Louisiana, LLC and their
directors, officers, employees, agents and representatives$* NUSSLI contends that the only
reasonable construction of the terms of the Lé&ageement is that each of the Lessee Parties are
liable for the obligations of the Less€eNUSSLI contends that, for the same reasons, it has
adequately pled a claim for breach of an open ac@nhis entitled to interest and attorneys’ f8es.
b. Single Business Enterprise

Second, NUSSLI asserts that it has pled sidffit facts to imposkability on the Chouest
Defendants under the single business enterprise dotthiéSSLI asserts that ilndretti Sports
Marketing Louisiana v. NOLA Motorsports Host Commijttee plaintiff, Andretti, had executed
an agreement with NMHC in which the parties agreed that NMHC was not an affiliate of NOLA
Motor or NOLA Motorsports Par According to NUSSLI, NUSSLdid not sign any such contract
and therefore is not subject to that restriciiorts argument that the single business enterprise
doctrine applie&® Furthermore, NUSSLI assettsat the Court’s decision iandrettishould not be
viewed as controlling in this case as Louisieoarts have observed that although veil piercing may

be appropriate for some purposes, it may not be appropriate for others, and such a determination is

8 Rec. Doc. 68 at p. 6.

81d. at pp. 67 (citing Rec. Doc. 47-2).
d.atp. 7.

8d.

81d.

8d. at pp. 7-8.

81d. at p. 8.
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based upon the particular circumstances of the®€ase.

NUSSLI asserts that NMHC and the Chou@stendants should becognized as a single
business enterprise under the eighteen-factor tesilated by the Louisiana First Circuit Court of
Appeal inGreen v. Champion Insurance €dNUSSLI contends that couttave held that no legal
relationship is necessary to extend the alter ego or single business enterprise doctrines to
individuals?> NUSSLI contends that the single businesgrprise applies when “a corporation is
so organized and controlled as to make it hgea@ instrumentality of another corporatio.”
According to NUSSLI, thé&reenfactors are:

(1) corporations with identity or substanigentity of ownership, that is, ownership

of sufficient stock to give actual worlg control; (2) common directors or officers;

(3) unified administrative control of corporations whose business functions are
similar or supplementary; (4) directors and officers of one corporation act
independently in the interest of that corporation; (5) corporation financing another
corporation; (6) inadequate capitalization (“thin incorporation”); (7) corporation
causing the incorporation of another affiliated corporation; (8) corporation paying
the salaries and other expenses or losses of another corporation; (9) receiving no
business other than that given to it by its affiliated corporations; (10) corporation
using the property of another corporation as its own; (11) noncompliance with
corporate formalities; (12) common eropkes; (13) services rendered by the
employees of one corporation on behafifanother corporation; (14) common
offices; (15) centralized accounting; (8)documented transfers of funds between
corporations; (17) unclear allocation obfits and losses between corporations; and
(18) excessive fragmentation of a single enterprise into separate corpofations.

% 1d. (citing Glazer v. Comm’n on Ethics for Pub. Emp1 So. 2d 752, 758 (La. 1983)).

%1 1d. (citing 577 So. 2d 249, 257-58 (La. 1 Cir. 1991)).

%21d. at p. 16 (citingBona Fide Demolition and Recovery, LLC v. Crosby Constr. Co. p68a.F. Supp.
2d 435, 445 (E.D. La. 2010) (Vance, C.Gjaysonv. R.B. Ammon and Assocs., Jr89-2597 (La. App. 1 Cir.
11/3/00); 778 So. 2d 1, 14jiddleton v. Par. of Jefferson ex. rel. De't of Inspection & Code E9if1235 (La. App.
5 Cir 1/14/98); 707 So. 2d 454, 45[jthers v. Timber Prods., InB89-0840 (La. App. 3 Cir. 2/6/91); 575 So. 2d
1291).

%1d. at p. 8 (citingCargill, Inc. v. Clark No. 14-233-BAJ-SCR, 2015 WL 4715010 (M.D. La. Aug. 7,
2015)).

%1d. at pp. 8-9 (citingsreen 577 So. 2d at 257-58).
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NUSSLI asserts that the doctrine applies wijhad force to LLCs as to other corporate entittes.
NUSSLI contends that i@reen the court affirmed the trial court’s application of the single business
enterprise doctrine, observing that the corporetin question were dominated by two individuals,
that the directors did not act independentlgt thhe companies had common employees, and that
the entities operated out of a single locaffoNUSSLI contends that, here, at least sixteen of the
eighteenGreenfactors have been pled in this case.
C. Alter Ego

Third, NUSSLI asserts that it has pled suéidi facts to support the imposition of liability
upon the Chouest Defendants under an alter ego tffebiySSLI claims that this doctrine
unquestionably applies to both affiliated corpanasi and individual members or shareholders of
a business associatidtiNUSSLI asserts that whether a cogimn has disregarded the corporate
formalities in such a way that a corporate veil may be pierced is determined using a five-factor test:
(1) commingling of personal and corporate fundsti{2 observance of statutory formalities in the
incorporation and operation of the company;uBjlercapitalization; (4) whether a separate bank
account has been established for the corporatimhwhether its financial records are separately
maintained; and (5) whether regular meetingthefshareholders and directors have been'ffeld.

NUSSLI also cites another test from a Louisiana First Circuit Court of Appeal case,

% 1d. (citing Hollowell v. Orleans Reg’l Hosp. LL@17 F.3d 379, 389 (5th Cir. 2000)).
%d. at p. 9 (citingGreen 577 So. 2d at 258).

1d. at p. 10.

%1d. at p. 17.

%1d.

1001d, (citing Riggins v. Dixie Shoring Co., In&90 So. 2d 1164 (La. 1991)).
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Kingsman Enterprises, Inc. v. Bakerfield Electric Gehich NUSSLI asserts is sometimes used
alone and is sometimes used by courts in conjunction with the traditional five-factt* test.
According to NUSSLI, under thKingsmantest, the corporate veil may be pierced if: (1) the
corporation is an alter ego and has been usedashiéreholder to carry osttme sort of fraud; or
(2) even in the absence of fraud, the shareholder has failed to conduct business on a “corporate
footing” to such an extent thite corporation has become indistinguishable from the sharef8lder.
NUSSLI contends that a finding that the alter ego doctrine applies in this case is supported
by the five-factor tesf® NUSSLI asserts that NMHC overtly used its funds to pay expenses
attributable to Motor Realty and NOLA Motor, and NOLA Motor paid the salary of at least one of
its employees, Kristen Engeron (“Engeron”)estdent of NOLA Motor, while her work was
primarily devoted to her position as President of NMIAQNUSSLI also contends that NMHC
failed to follow statutory formalities for incorpation when it failed to provide the information
mandated by Louisiana Revised Statute § 12:203(Bjf4&kcording to NUSSLI, the third factor,
undercapitalization, is met because NMHC was “ultimately insolVéhiUSSLI also asserts that
NMHC utilized the same accounting personnel and NOLA Motor made payments to Afitiretti.

Finally, NUSSLI contends that as a company incorporated on a nonstock basis, NMHC would be

1011d. (citing 339 So. 2d 1280 (La. App. 1 Cir. 1976)).
102 Id

1031d. at p. 18.

104 Id

151d, at p. 19.

106 Id

107 |d
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required to hold regular member meetifjsHowever, NUSSLI asserts, because no member
qualifications or voting terms were establishedyroper member meetings could have beentigld.
2. Private Works Act

NUSSLI also contends that it has stated rguisite elements of a Private Works Act
claim!® NUSSLI asserts that under the PWA, pess who perform work on an immovable,
including lessors, for the rent of movables, areg@a claim against the owner and the contractor,
as well as a privilege against the immovableNUSSLI asserts that “the owner of immovable
property has personal liability under the PWAHoge who perform work on the property, even as
to those with whom the owner does not haverdractual relationship, unless the owner timely files
a notice of contract and had the gaheontractor timely file a proper bond?NUSSLI contends
that, as a lessor seeking payment for the rent of a movable (the grandstands) placed on an
immovable, the property “located at or nélae NOLA Motorsports Park, corresponding to the
municipal address of 11075 Nicolle Boulevafdondale, Louisiana,” NUSSLI “falls squarely
within the express terms of the PWA?

NUSSLI asserts that the PWA is not limitecctmstruction projects and is defined broadly
as “a single continuous project for the impement, construction, erection, reconstruction,

modification, repair, demolition, or other physiadiange of an immovable or its component

10814,

109d.

101d. at p. 20.

1d. (citing La. R.S. § 9:4802(A)(4) and (B)).
124, (citing La. R.S. 9:4802, 4811).

1131d.; NUSSLI US, LLC v. NOLA Motorsports Host Committee, Ma. 15-2372, Rec. Doc. 47 at p. 32.
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parts.*** NUSSLI contends that under the statute, phovision “or other physical change of an
immovable or its component parts” encompasséroad spectrum of activities and there can be
little dispute that the various constructions amadifications required with respect to the NOLA
Motorsports Park consisted of improvement, rfiodfions, repairs, and other physical changes.
According to NUSSLI, the Cooperative Endeavorégment, entered into by NMHC and the State
of Louisiana for the allocation state funds, describes numerous physical changes to the land that
would be required, including track improvements, safety upgrades, and the installation of
grandstands$'® Furthermore, NUSSLI asserts that angusment that the temporary nature of the
grandstands removes them from the scope of the PWA is “completely belied” by the text of the
PWA which specifically includes movables for rent, which are temporary by their very Hature.

In opposition to the Chouest Defendants’ assetthat they cannot be held liable as owners
or contractors because the property was purpgrtedsed from Motor Realty or NOLA Motor to
NMHC, NUSSLI contends that this assertioatseupon a false factual predicate that only NMHC
authorized the work to be perform88NUSSLI asserts that the Lessee Parties included NMHC,
Motor Realty, and NOLA Motot*® Furthermore, NUSSLI contends that the Chouest Defendants’

citation ofShreveport Armature & Electric Works, Inc. v. Harwilinapposité?’ NUSSLI asserts

14 Rec. Doc. 68 at p. 21.

151d. (citing NUSSLI US, LLC v. NOLA Motorsports Host Committee, Ma. 15-2372. Rec. Doc. 47 at
p. 27).

116|d.
117 Id
Y8, at p. 22.
119|d_

120d. (citing 172 So. 463, 467 (La. App. 2 Cir. 1937)).
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that inFruge v. Muffolettpthe Louisiana Supreme Court helditmere consent of an owner-lessor
to a lessee to authorize work on the immovabledtoat serve as the basis for a claim against the
owner-lessor or a PWA lien against the immovaBleNUSSLI asserts thaEruge has been
distinguished in cases where the lessor and lesseeting as part of a business enterprise with a
contemplated benefit to the owrtéfNUSSLI cites a Louisiana Four@ircuit Court of Appeal case,
Roman v. Zuppardavhere, NUSSLI asserts, an owner &s$ee entered into a commercial lease
with a provision whereby the lessee would undertadctain projects and the lessee would pay $300
less in rent per monti NUSSLI asserts that the courtRomanconcluded that the work was for
the account of the owner-lessor and held thdtehaolder claims fell within the scope of the PWA,
allowing for a lien against the owner’s propery.

NUSSLI also cites another Louisianaufth Circuit Court of Appeal cadegke Forest, Inc.
v. Cirlot Co, in which NUSSLI contends the owner ofiammovable entered into a lease agreement
that granted the lessee the exclusive right to e@eraand pit for twenty months after which the
lessee was to make certain modifications to thefamMlJSSLI asserts that because the sand pit was
designed to improve the lessor’s property and intréd benefit, a subcontractor’s liens and claims
against the owner and the property were valid under the BSANUSSLI asserts that this Court

need not even reach the factual questions plogédese cases regarding the relationship between

21 d.

122d.

1231d. at pp. 22—23 (citing 407 So. 2d 65, 68—69 (La. App. 4 Cir. 1981)).
1241d. at p. 23 (citing 407 So. 2d at 68—69).

125 |d. (citing 466 So. 2d 61, 66 (La. Ct. App. 1985)).

126 |d. (citing 466 So. 2d at 66).
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the lessor and lessee, howeveargduse both Motor Realty and NMHC were parties to the Lease
Agreement?’

Assuming that the Court concludes that Motor Realty and the other Lessee Parties are not
directly bound by the Lease AgreeméNUSSLIassertthar Motor Realtyancits property are still
subjectothe claimanc privilege of NUSSLIas a subcontracto? NUSSLI contends that this case
is distinguishable fronfFruge because Motor Realty and NOLA Motor participated in the
negotiations through their sole member, owner, and representative, Chouest, and they were named
as a Lessee Part§. NUSSLI asserts that the other LessParties also indicated financial
responsibility for the costs of the proje&tNUSSLI asserts that this cadsesimilar to the situation
in Lake Foresbecause physical changes to the NOLA Motorsports Park were intended to confer
a benefit upon the owner and the relationship betNOLA Motor, Motor Realty, and NMHC was
more akin to a joint ventureah an ordinary lease of laftdNUSSLI also contends that the alleged
contract entered into by NOLA Motor/Motor Rgeby which they “leased” the property to NMHC
was not executed until after NUSSLI's work had commendd.addition, NUSSLI asserts that
the nature of the agreement between Motor Rethlé Chouest Defendants, and NMHC is a highly

contested factual issue which is not susceptible to determination at this&*tage.

27d.

1281d. at p. 24.
129d.

180d.

1811d. at pp. 24-25.
1321d. at p. 25.

133 |d
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NUSSLI also argues that the notice readiprsuant to Louisiana Revised Statute §
9:4802(G)(1) was provided? Pointing to its amended complaint, NUSSLI asserts that Defendants
received notice before the scheduled date of éslief the grandstands and during the erection of
the grandstand$?NUSSLI asserts that Motor Realty wiesignated a Lessee Party pursuant to the
Lease Agreement and it received the notie&urthermore, NUSSLI argues thathiawk Field
Services, L.L.C. v. Mid America Underground, L.l.alouisiana Second Circuit Court of Appeal
case, the court held that the failure of defjvof the notice to the owner only defeatsitheem
privilege and not thim personanclaim ™’ NUSSLI asserts that it propgfiled a statement of claim
and lien within the time period required by the PWA and any alleged failure regarding the notice
requirement under 8§ 4802(G)(1) would be relevant tmthe existence of the privilege, and not to
the claim against the own&¥.

3. Fraud

NUSSLI opposes the motion to dismiss its fraud claims, stating that it has pled sufficient
facts to support a claim of fud against the Chouest Defendadt$N\USSLI contends that it has
alleged that it relied, to its detriment, on: (1) intentional misrepresentations to Andretti, and by
extension, NUSSLI, that NMHC was adequatsaypitalized such that NUSSLI would receive full

payment regardless of the Event's profitability; (2) intentional misrepresentations that Chouest

134 d.

135 1d. (citing Rec. Doc. 47 at p. 33).

1%81d. at p. 26.

137 |d. (citing No. 47,078-CA (La. App. 2 Cir. 45/16/12); 94 So. 3d 136, 141).
138 d.

1%91d. at p. 27.
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himself stood behind the venture and intended tosinkis own money to ensure that the venture
would not fail financially, and that it would remairabie for the future inrder for NMHC to fulfill

the terms of its contracts; and (3) a misrepreg®n to Andretti, and by extension, NUSSLI, that
NMHC was established merely to receive statels, when the true intention was to operate NMHC
as an instrumentality of Chouest, NOLA Mgt@and other Chouest-related entities for their
benefit'*° NUSSLI contends that these misrepresentatia@re repeated to the Event’s creditors by
Andretti serving as the Chouest Defendants’ a¢fént.

In opposition to the Chouest Defendants’ arguirtieatt no duty existed on behalf of Chouest
or the Chouest Defendants to guarantee the atimigs under the contract, NUSSLI contends that
this argument was rejected by the CourAmdretti Sports Marketig Louisiana, LLC v. NOLA
Motorsports Host Committee, IA® Furthermore, NUSSLI asserts that although the Chouest
Defendants argue that they had no duty to NUS®BEIChouest Defendants authorized Andretti to
act as their agent with respect ttie Lease Agreement with NUSSt{. Therefore, NUSSLI
contends, because Andretti acted as an agent of the Chouest Defendants, the Chouest Defendants
are liable for the misrepresentations of fact that NUSSLI received through theit“agent.

NUSSLI contends that it relied upon Chouestjesentations that he would ensure there

were adequate funds available to pay vendoeswitentered into the@greement with NMHC, as

1401d. at pp. 27-28.
1411d. at p. 28 (citing Rec. Doc. 47 at pp. 15, 19).

1421d. (citing Andretti Sports Mktg. La., LLC v. NOLA Motorsports Host Committeg,Nioc.15-2167,
Rec. Doc. 40 at pp. 66—67).

1431d. (citing Rec. Doc. 47 at p. 19).

1441d. (citing Rec. Doc. 47 at pp. 15, 19).
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well as his representations that he would payr&tti, and other vendors, from his own private
investment* Therefore, NUSSLI asserts it hasffmiently pled that the Defendants’
misrepresentations were the proximate cause of its injtifies.

NUSSLI also asserts that it has pled itsuft claims with the particularity required by
Federal Rule of Civil Procedure 9(J.NUSSLI contends that Rule 9(b) does not require that a
plaintiff plead that a misrepresentation occumedpecific time and courts have accepted a month
period as an adequate time fraf&NUSSLI contends that the splcimisrepresentations, as well
as the particular facts regarding the time, place jatent behind the misrepresentations, are clearly
stated'*

4. Unjust Enrichment

In opposition to the Chouest Defendants’ motion to dismiss NUSSLI's unjust enrichment
claims, NUSSLI contends that the Chouest Ddénts were enriched through NUSSLI’s renting
and erecting the grandstands and provision of services under the Lease AgteaieBsLI
asserts that although it has also argued that each of the Lessee Parties are bound by the Lease

Agreement, itis not precluded from raising anralive argument of unjust enrichmentin the event

1451d. at p. 29.

148 d.

147d.

148 1d. (citing Juergens v. Urban Title Servs., IN633 F. Supp. 2d 64, 77 (D.D.C. 2008)).
1491d. at p. 30.

1%01d. at p. 31 (citing Rec. Doc. 47 at pp. 35-38).

25



this Court ultimately finds that no other remedy exists.

In response to the Chouest Defendaatgument based upon the Court’s rulind\idretti
Sports Marketing Louisiana, LLC v. NOIMotorsports Host Committee, Irtbat NUSSLI cannot
assert unjust enrichment in the altdivey NUSSLI assertthat the Court irAndretti stated that
Andretti could have a claim based upon the@st Defendants’ misallocation of furlefNUSSLI
asserts that the Cooperative Endeavor Agesetrallocated $374,000 to the Grandstand Build and
NUSSLI only received $293,404.04 because thmu@st Defendants wrongfully caused the
remainder to be diverted for their own benéfit.

5. LUTPA

NUSSLI asserts that the motion to dismiss improperly asks the Court to resolve factual issues
in its favor at the pleading stag& NUSSLI contends that although LUTPA does not provide an
alternative remedy for simple breaches of contfaate, the Chouest Defendants engaged in unfair
or deceptive conduct by making false and misleading statements to Andretti and sending Andretti
to contract on their behalf based upon those misstatefigftsthermore, NUSSLI asserts that the
Chouest Defendants claim they are not bound byetimes of the Lease Agreement, and therefore

their extracontractual coursearfnduct constitutes a LUTPA claifff According to NUSSLI, it has

1511d. (citing McCullum v. McAlister's Corp. of MissNo. 08-5050, 2010 WL 1489907 (E.D. La. Apr. 13,
2010) (Lemmon, J.ORX Res., Inc. v. Autrilo. 09-4451, 2009 WL 3447256 (E.D. La. Oct. 20, 2009) (Africk, J.)).

1%21d. at p. 32.

1531d. (citing Rec. Doc. 47 at p. 25).
1541d. at p. 33.

155 d.

1%61d. at p. 34.
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alleged that the Chouest Defendants misrepresented the financial backing behind the Event,
improperly distributed the $4.5 million approfded under the Cooperative Endeavor Agreement,

and failed to distribute the full amount that ttedn appropriated for the grandstand installafion.
NUSSLI also claims that the orchestration @& Bvent as a “nonprofit” enterprise, in addition to

the misrepresentations and allegations that Chasest state funds to benefit his own race track,
constitute an unfair trade practité.

Finally, NUSSLI asserts that it has pled an adequate claim for treble damages under LUTPA
because it alleged that the Chouest Defendants and NMHC were served with a “Notice of R.S.
51:1401 Complaint” on July 28, 2018 NUSSLI contends that tighouest Defendants are liable
for treble damages to the extent that they ltawvginued in the same course of conduct since their
receipt of the noticé?

6. Conversion

In opposition to the Chouest Defendants’ mmotio dismiss its conversion claims, NUSSLI
incorporates by reference the arguments it niais opposition to NMHC’s motion to dismi&s.

Citing a Louisiana Third Circuit Court of Appeals caBmussard, Bolton, Halcomb & Vizzier v.
Williams NUSSLI asserted in that memorandum in opposition that the tort of conversion applies

to the wrongful exercise of dominion over mon&yn Broussard NUSSLI contends that the court

%7 d.
158 |d.
1%91d. at p. 35.
180 d.
%1 d.

%2 Rec. Doc. 69 at p. 13 (citing 01-0219 (La. App. 3 Cir. 10/03/91); 796 So. 2d 791, 796).
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found that the plaintiff had stated a claim fongersion where a lawyerithdrew funds from his
trust account, despite the existence of an ageaethat he would do so only upon the satisfaction
of certain terms*®?
In response to the argument that NUSSLI&@nlfor conversion is simply a reiteration of
its breach of contract claim, NUSSLI asserts that NMHC consented under the Cooperative Endeavor
Agreement to devote $374,000 to the GrandstandiBhilt, in spite of that agreement, NMHC
diverted those funds to other recipietifsNUSSLI asserts thalike the lawyer inBroussard
NMHC and the Chouest Defendants wrongfully eisd dominion over the funds contrary to the
terms of the Cooperative Endeavor Agreemant] instead disbursed the funds for their own
benefit'®
7. Request for Leave to Amend its Complaint
Finally, NUSSLI asserts that should the Caurent the motion to dismiss regarding one or
more of its claims, it requests that it be granéayé to amend its complaint in accordance with the
Court’s ruling?®®
C. Chouest Defendants’ Arguments in Further Support of Dismissal
1. Breach of Contractand Claim on an Open Account

a. Motor Realty and NOLA Motor

In reply, the Chouest Defendants contehdt NUSSLI mischaracterizes the Lease

163|d'
164|d-
1%51d. at p. 14.

%6 Rec. Doc. 68 at p. 35.
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Agreement by claiming that Motor Realty, NOLA kéo, and NMHC are all parties to the Lease,
when only NMHC is®” The Chouest Defendants aver thayddMHC is defined as the “Lessee”
in the Lease Agreement and the term “Lessee Parties” has a different ni&afiiveg Chouest
Defendants explain that the Lease Agreemergstagt it is made between NMHC and NUSSLLI,
that the term of the Lease commences on theitestexecuted by “both parties,” and the Lease
Agreement only calls for the signatures of two parfieShe Chouest Defendants assert that
pursuant to the Lease Agreement, onlyltessee (NMHC) is required to pay réfitThey contend
that the Chouest Defendants are only mentionétkimdemnification section of the Lease, which
states “[NUSSLI] shall indemnify, defend, dmold Lessee, NOLA Motor Club, LLC, Motor Realty,
LLC, Andretti Sports Marketing Louisiana, LLC atieir directors, officers, employees, agents and
representativegollectively, Lessee Partieésharmless from and against any and all claims . . .
imposed upon Lessee . .1
b. Single Business Enterprise

The Chouest Defendants also assert tha®8lU's claims for breach of contract may not

be based upon an applicatiortioé single business enterpriéeThey assert that NUSSLI has not

responded to their argument that the single business enterprise doctrine may not be applied to

67 Rec. Doc. 71.

188 |d. at p. 2 (citing Rec. Doc. 40-2 at p. 1).
1%9d.

1701d. (citing Rec. Doc. 40-2 at pp. 1-3).
11d. at p. 3 (citing Rec. Doc. 40-2 at p. 5).

1721d. at p. 4.
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impose liability on an individual and therefore @aurt should dismiss the claim against Chotfést.
The Chouest Defendants also argue that NUS®is not pled sufficient facts to support an
application of the single business enterprise doctffriehe Chouest Defendants also assert that it
is significant that the allegations in NUSSLI'semied complaint are repetitive of those alleged by
Andretti because NUSSLI itself has no knowledge of théithey contend that NUSSLI never had
any dealings with Chouest and did not receive any statements frotf him.
C. AlterEgo

The Chouest Defendants also assert that NUSSLI's claims for breach of contract may not
be based upon an application of the alter ego doctrifieney contend that NUSSLI failed to
respond to their argument that the CourtAmdretti, held that the alter ego doctrine may not be
applied to impose liability on individuals or entgtiagho have never been a shareholder or officer
of the company whose veil it seeks to piefé@he Chouest Defendants also contend that NUSSLI
fails to adequately plead alter ego and relies upon the same inadequate arguments related to the
single business enterprise claifiEinally, they assert that although NUSSLI mentions a failure to

provide separate bank accounts and bookkeeping seandfailure to hold regular shareholder and

173|d.
174|d.
175|d.
176|d'
177 Id
178|d.

1914, at p. 9.

30



director meetings, NUSSLI does not cite to any such allegations in its amended coffiplaint.
d. Open Account Claim

For all of reasons discussed above, theudgst Defendants contend that NUSSLI’'s open
account claims should be dismissed as ¥ell.

2. LUTPA

In reply, the Chouest Defendants contendttimaillegations do not satisfy the elements of
a LUTPA claim against any movalit. They also state that, as the Court heldimiretti Sports
Marketing Louisiana, LLC v. NOLKotorsports Host Committee, Inthe allegations here do not
state a LUTPA claim against NOLA Motor besauall of the allegations concern Chouest
personally:®® The Chouest Defendants also assert that NUSSLI did not respond to its argument
regarding the claim for treble damages &hdrefore the treble damages claim should be
dismissed®

3. Unjust Enrichment

The Chouest Defendants assert that the claims for unjust enrichment should be dismissed
because NUSSLI makes no argument in oppositida sssertion that NUSSLI has another remedy

at law and NUSSLI does not allege that the@est Defendants were enriched without catise.

180d. at pp. 9-10.
8l1d. at p. 12.
1821d. at p. 10.
183d.

184 d.

185 |d
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4. Fraud

The Chouest Defendants further argue thetelare no allegations of misrepresentations
made to NUSSLI and Chouest had noydotNUSSLI to guarantee the Lea&&-urthermore, the
Chouest Defendants contend that NUSSLI never alleged that Chouest guaranteed all payments to
all vendors, nor does NUSSLI plead any guaraotdke Lease Agreement by Chouest or any of
the other Chouest Defendats. The Chouest Defendants contend that there is no basis to
extrapolate from NUSSLI’'s specific allegations to the much broader conclusion that there was a
guarantee by Chouest to all vend®fs.

Next, the Chouest Defendants contend ®aSSLI did not respond to their argument that
NUSSLI failed to plead proximate caudelast, they assert that the allegations of specific
misrepresentations were statements made toetindrot NUSSLI, and thefore, they cannot serve
as a specific allegation of fraud against NUSSY I

5. Conversion

The Chouest Defendants assert that NUSHBLits opposition to the Chouest Defendants’
motion to dismiss, simply incorporates its argument from its opposition to NMHC’s motion to
dismisst™ The Chouest Defendants contend, however, that the argument refers only to NMHC's

alleged misspending of state funds and thosgatilens do not support a claim against the Chouest

188 d. at p. 11.

187 d.

188 d.

189d.

10d. at pp. 11-12.

191 |d
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Defendants?

6. Private Works Act

The Chouest Defendants assert that in opgasie motion to dismiss, NUSSLI only makes
“broad, inaccurate statements regarding the [Private Works &&ftiey contend that in an attempt
to characterize the rental of the grandstangsetsof a “work” under the PWA, NUSSLI attempts
to blend its Lease with the Cooperative Endeavor Agreetifdiite Chouest Defendants assert that
the Cooperative Endeavor Agreement is not aig¢nentract for improvements on the immovable,
but rather simply granted funds from the state to NMHC for certain purpoésesthermore, they
argue that the Cooperative Endeavor Agreememttis general contract for improvements on the
immovable (the track) because the state did not thw track and the contract for the work would
have been with whatever contractor constructed the modifications to the track fcility.

The Chouest Defendants also contend that although NUSSLI argueShtieaeport
Armature & Electric Work, Inc. v. Harwells inapplicable after the Louisiana Supreme Court in
Fruge v. Muffolettpthe rule announced Bhreveport Armature/as reiterated in a later decision,
a Louisiana Fifth Circuit Court of Appeal ca€mntrol Masters, Inc. v. Molenaat’ Therefore, they
contend, that the law did not change aftergeand furthermore, the factskmugeare not present

here.

1921d.
193 d.
1941d. at p. 13.
195 d.
19 |d.

¥71d. at p. 14 (citing 540 So. 2d 1291, 1292 (La. App. 5 Cir. 1989).
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The Chouest Defendants also assertRaahan v. ZuppardandLake Forest, Inc. v. Cirlot
Co. are distinguishable because there is no allegatitins case that the owner and lessee of the
immovable had an agreement requiring the lessee to make improvements upon the imifiovable.
As for NUSSLI's contention that some of the movants are parties to the Lease, the Chouest
Defendants assert that this is clearly a mischaracterization by NUSSLI and even accepting their
argument as true, NUSSLI ignores that only NOWAtor and Motor Realty are listed as “Lessee
Parties,” but none of the other Chouest DefendantS‘are.

The Chouest Defendants alssart that NUSSLI's failure to provide written notice to the
purported owner and contractsfatal to the PWA claim&’ They assert that § 4802(D)(1) requires
a specific written notice with specific content, which NUSSLI does not allege that it pré¥ided.

Finally, the Chouest Defendants contend tdSSLI failed to respond to their argument
that even where there is a “work” and wherephgect owner is a mere lessor of the immovable
property, a claimant under the PWA only has rights against whatever right the lessor has to the
immovable® Therefore, they contend, the privilegewid apply, at most, to NMHC's lease rights,

not to the land itsef®

198 d.

1991d. at pp. 14-15.
2001d. at p. 15.
g,

202d. at p. 16.

2031d, (citing Sinclair v. Justice414 So. 2d 826, 828 (La. App. 4 Cir. 1982)).
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lll. Law and Analysis

A. Legal Standard on a Motion to Dismiss
Federal Rule of Civil Procedure 12(b)(6) provides that an action may be dismissed “for
failure to state a claim upon which relief can be grant&d"'motion to dismiss for failure to state
a claim is “viewed with disfavor and is rarely grantéfi."To survive a motion to dismiss, a
complaint must contain sufficient factual matter, ateg@as true, to ‘state a claim for relief that is
plausible on its face.?® “Factual allegations must be enough to raise a right to relief above the
speculative level®’ A claim is facially plausible when tipaintiff has pleaded facts that allow the
court to “draw a reasonable inference that the defendant is liable for the misconduct &lfeged.”
On a motion to dismiss, asserted claims aexdilly construed in favor of the claimant, and
all facts pleaded are taken as tftfédowever, although required to accept all “well-pleaded facts”
as true, a court is not required to accept legal conclusions &8 tiuhile legal conclusions can
provide the framework of a complaint, theyist be supported by factual allegatiofts Similarly,

“[tlhreadbare recitals of the el@mts of a cause of action, suppdrby mere conclusory statements”

204 Fed. R. Civ. P. 12(b)(6).
205 Kaiser Aluminum & Chem. Sales, Inc. v. Avondale Shipyards,8Hfic.F.2d 1045, 1050 (5th Cir. 1982).

206 Ashcroft v. Igbal556 U.S. 662, 678 (2009) (quotiBgll Atl. Corp. v. Twombj\550 U.S. 544, 570
(2008)).

207 Twombly 550 U.S. at 556.
2081, at 570.

2091 eatherman v. Tarrant Cnty. Narcotics Intelligence & Coordination &7 U.S. 163, 164 (1993)ee
also Tellabs, Inc. v. Makor Issues & Rights, &1 U.S. 308, 322-23 (2007).

#0)gbal, 556 U.S. at 677-78.

Z11d. at 679.
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will not suffice?? The complaint need not contain detailed factual allegations, but it must offer
more than mere labels, legal conclusions, or tdan recitations of thelements of a cause of
action?®® That is, the complaint must offer more than an “unadorned, the defendant-unlawfully-
harmed-me accusatioR** From the face of the complaitihere must be enough factual matter to
raise a reasonable expectation that discovery widlakevidence as to eaelement of the asserted
claims?** If factual allegations are insufficient to raia right to relief above the speculative level,
orifitis apparent from the facd the complaint that there is an “insuperable” bar to relief, the claim
must be dismissed®

It is well-established that, in deciding whetbh@grant a motion to dismiss pursuant to Rule
12(b)(6), a district court may not “go outside the compl&iitThere is one recognized exception
to that rule: a district court gaconsider documents attached to the motion to dismiss if they are
referred to in the complaint and are central to the cldirfin so attaching, the defendant merely
assists the plaintiff in establishing the basighaf suit, and the count making the elementary

determination of whether a claim has been stad@df’ however, a district court considers other

22|, at 678.

23,

A4,

25 ormand v. U.S. Unwired, Inc565 F.3d 228, 257 (5th Cir. 2009).

21 Moore v. Metro. Human Serv. DepMo. 09-6470, 2010 WL 1462224, at * 2 (E.D. La. Apr. 8, 2010)
(2\(/)?)2()26 C.J.) (citingones v. Bogks49 U.S. 199, 215 (2007 arbe v. Lappin492 F.3d 325, 328 n.9 (5th Cir.

27 Rodriguez v. RutteB10 F. App’x. 623, 626 (5th Cir. 2009 arter v. Target Corp 541 F. App’x. 413,
416-17 (Sth Cir. 2013).

Z8|d.; see also In re Katrina Canal Breaches Litig95 F.3d 191, 205 (5th Cir. 2007).

Z9 Carter, 541 F. App’x at 416.
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information outside the complaint, it must treat the motion to dismiss as a motion for summary
judgment?®°
B. Applying Louisiana Law

When a federal court interprets a state lawnust do so according to the principles of
interpretation followed by that state’s highest céthiin Louisiana, “courts must begin every legal
analysis by examining primary sources of law: the State’s Constitution, codes, and stitutes.”
These authoritative or primary sources of law are to be “contrasted with persuasive or secondary
sources of law, such as [Louisiana and other lawi] jurisprudence, doctrine, conventional usages,
and equity, that may guide the court in reaching a decision in the absence of legislation and
custom.”?*To make a so-calledErie guess” on an issue of Louisiana law, the Court must “employ
the appropriate Louisiana methodology” to decide the issue the way that it believes the Supreme
Court of Louisiana would decide?®. Although federal courts shalihot disregard the decisions
of Louisiana’s intermediate courts unless theg “convinced that the Louisiana Supreme Court
would decide otherwise,” they are not strictly bound by tFém.
C. Breach of Contract Claim

The Chouest Defendants make several arguments in support of their motion to dismiss

220 Fed. R. Civ. P. 12(dRRodriguez 310 F. App’x at 626.

221 Am. Int'l Specialty Lines Ins. Co. v. Rentech Steel, 1620 F.3d 558, 564 (5th Cir. 201@en. Elec.
Capital Corp. v. Se. Health Care, In@50 F.2d 944, 950 (5th Cir. 1991).

222 ghaw Constructors v. ICF Kaiser Eng’rs, In895 F.3d 533, 547 (5th Cir. 2004).
22%1d. (quoting La. Civ. Code. art. 1 rev. cmt. b).
2241d. (citation omitted).

225 n re Katrina Canal Breaches Litigd95 F.3d 191, 206 (5th Cir. 2007).
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NUSSLI's breach of contract claims, including) (iat there was no contract between NUSSLI and
any movant; (2) that the single business enterprise may not be ajopiregdose liability on an
individual and therefore the breach of contraatrulagainst Chouest should be dismissed; and (3)
NUSSLI has not pled sufficient facts to supptire application of either the single business
enterprise or alter ego doctrirnésln opposition, NUSSLI contends that NOLA Motor and Motor
Realty were parties to the Lease Agreementla@atfore are obligatedd pay NUSSLI pursuant to
its terms**’ NUSSLI also asserts that it has pled sufitifacts to support the application of both
the alter ego and single business enterprise doctffh&se Court will address each of these
arguments in turn.

1. Whether a Contract Existed BetweeMNUSSLI, NOLA Motor, and Motor Realty

NUSSLI asserts that NOLA Motor and Motor Rgaare liable for breach of contract for
failure to pay rent under the Lease Agreentagrcause NOLA Motor and Motor Realty were
designated as “Lessee Parties” in the Lease AgreeémaiiSSLI asserts that the only reasonable
construction of the terms of the Lease Agreemehtseach of the LessParties are liable for the
obligation to pay rer’In reply, the Chouest Defendants asteat the term “Lessee Parties” was
defined in the indemnification section of the Ledgjreement and the remainder of the contract is

clear that the agreement is between only NUSSLI and NKFHC.

226 Rec. Doc. 65-1 at pp. 5-12.
22’ Rec. Doc. 68 at p. 6.

2281d. at pp. 7-16.

2%1d. at p. 6.

Z0|d. at p. 7.

#1Rec. Doc. 71.
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In the Lease Agreement, which was attachettheédirst amended complaint, the first line
states, “THIS LEASE AGREEMENT Agreemeri) is made by and between NOLA Motorsports
Host Committee, Inc., a Louisiana non-profit compankegse®, and NUSSLI (US), LLC, an
Indiana limited liability companyNUS.”#?Under Section (5), “RENT,” the Agreement states that
“Lessee will pay NUS rent as set forth on Schedule A @smt).” 23 The Agreement repeatedly
uses the phrases “both parties” and “neither pairygjtating that there are only two parties to the
Agreement** Furthermore, the Agreement was omligned by two parties, Andretti Sports
Marketing Management, who is designatetdhansignature line as “LESSEE,” and NUS$TThe
only section in which any of the Chouest Defartdaare mentioned is in the section regarding
indemnification, stating:

NUS shall indemnify, defend, and hold Lessee, NOLA Motor Club, LLC, Motor

Realty, LLC, Andretti Sports Marketing Louisiana, LLC and their directors, officers,

employees, agents, and representatives (collectitelysee Partiesharmless from

and against any and all claims . . . impdsipon Lessee . . . in connection with, or

arising out of the negligent acts or omissions of NUS and its managers, officers,

employees, agents and representatives®. . .

The term “Lessee Parties” does not appear anyvdiseen the Agreement aside from this section.

NUSSLI asserts that the distinction betweaentdrms “Lessee” and “Lessee Parties” is, at

best, an ambiguous factual issue not capable of determination on a motion to<distiais®ver,

Z2NUSSLI US, LLC v. NOLA Motorsports Host Committee, Ma. 15-2372, Rec. Doc. 47-2 at p. 1.
2319, at p. 3.

341d. at pp. 7-8.

Z51d. at p. 9.

=8,

%7Rec. Doc. 68 at p. 7.
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“[w]here a contract is unambiguous, the intergietaof the contract becomes a matter of 1&#.”

“When the words of a contract are clear and ek@d lead to no absurd consequences, no further
interpretation may be made in search of the parties’ int&hiThis Lease Agreement is
unambiguous. There is no indication, anywhere in the agreement, that NOLA Motor or Motor Realty
were undertaking any obligation to pay rent or wetheerwise parties to the Lease Agreement. The
only place that they are mentioned, and the only place the term “Lessee Parties” is used, is in the
indemnification section. NUSSLI does not explaow the contractual indemnification provision,
pursuant to which NUSSLI agreed to indemmfyHC, as well as NOLA Motor, Motor Realty,

a company which NUSSLI alleges owns the property where the grandstands were to be installed,
and Andretti, a company which NUSSLI alleges nggthathe Event, gives rise to a contractual
obligation to pay rent. Therefore, the Court dades, as a matter of law, that NOLA Motor and
Motor Realty were not parties to this contract st they can be held liable for a failure to pay

rent.

2. Whether the Alter Ego Datrine May Be Applied to Impose Liability on the
Chouest Defendants

NUSSLI also alleges that it has pled stifint facts to impose liability on the Chouest
Defendants for the obligations of NMHC tlugh the application of the alter ego doctAtid his
Court, inAndretti Sports Marketing Louisiana, LLC v. NOLA Motorsports Host Committeg, Inc.

concluded that the alter ego doctrine may nayaied to individuals or entities who have never

8 gtrachan Shipping Co. v. Dresser Indus., 701 F.2d 483, 486 (5th Cir.1983).
9] a. Civ. Code art. 2046.

240Rec. Doc. 68 at p. 17.
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been a shareholder or officer of a comp&hyhe Court cited the Losiana Supreme Court@gea
v. Merritt, where that court stated:
Louisiana courts have allowed a piercaighe corporate veil under two exceptional
circumstances, namelyhere the corporation is an alter ego of the shareholdeds
the shareholders have used the corpomat defraud a third party (the “alter ego”
doctrine) and where the shareholders have failed to conduct a business on a
“corporate footing” to such an extent that tleerporation ceases to be
distinguishable from its shareholdef$
NUSSLI cites two cases in support of its agsarthat no legal relationship is necessary to
apply the alter ego doctrine, Louisiana Fifth Circuit Court of Appeal kbdeleton v. Parish of
Jeffersonand Louisiana Third Circuit Court of Appeal ciéithers v. Timbers Product§ Atissue
in Middletonwas “whether a corporate official canogd an exception of res judicata by bringing,
in his individual capacity, a suit alreaditigated on behalf of the corporatioff* The court
determined that “[a]lthough it is alleged that Mr.ddieton is not a sharehold# [the corporation],
shareholder status is not the only element irsddtermining if veil piercing is appropriat&>The
court held that veil piercing “must be usedhrs instance not to impose personal liability on Mr.

Middleton but to prevent his use of subversigetics to take an unjust advantage of a legal

distinction. Allowing a corporate official to Iy suit in his individual capacity, solely for the

24 Andretti Sports Mktg. La., LLC v. NOLA Motorsports Host Committeg,Ninc.15-2167, Rec. Doc. 40
atp. 41.

2421d. (quotingOgea v. Merritt 2013-1085 (La. 12/10/13); 130 So. 3d 888, 895 n.4) (emphasis added)).
23 Rec. Doc. 65-1 at pp. 39-40 (citiMjddleton v. Par. of Jefferson ex. rel. De't of Inspection & Code
Enf't, 97-235 (La. App. 5 Cir 1/14/98); 707 So. 2d 454, A§ithers v. Timber Prods., In@B9-0840 (La. App. 3
Cir. 2/6/91); 575 So. 2d 1291).
244707 So. 2cht 455.

251d. at 456.

41



purpose of avoiding an exception to res judicata, would be an unjust Ffégdtiwever, Middleton
was the president of the corporation and tloeeeé legal relationship existed in that cdselere,
NUSSLI does not allege that anytbe Chouest Defendants wefféc®rs, directors, members, or
shareholders of NMHC.

In Withers the trial court held that defendaohi Makar (“Makar”) was acting as the alter
ego of defendant Timber Products, fffoOn appeal, the Third Circuit Court of Appeal noted that
Makar was the sole stockholder and officer atithe of Timber Products, Inc.’s incorporation, but
that Makar had testified that he had “swapped”ton&dred percent of the stock of Timber Products,
Inc. to a judgment-proof indidiial in exchange for propert§?. Therefore, at the time the plaintiff
sought to pierce the corporate veil, Makar waknger a stockholder of Timber Products, Inc. The
Third Circuit Court of Appeal notetthat the trial judge had determined that the alleged transfer of
stock was “nothing more than a sham transfaniattempt by Makar to avoid exposure for worker’s
compensation liability” and held that the trial judgged not clearly erred in concluding that Timber
Products, Inc. was the alter ego of MaKar.

Neither of the cases cited by NUSSLI supportdstention that the alter ego doctrine may
be applied to an individual or entity who, as thets here present, hasver been a shareholder,
member, or officer of the company whose veil the plaintiff seeks to pt£8SLI does not now

allege that any of the Chouest Defendants wéfteeos, directors, membsy or shareholders of

2461d. at 457.

2471d. at 455.

28574 So. 2d at 1293.
2491d. at 1295.

201d. at 1295-96.
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NMHC. Therefore, the Court concludes tiitUSSLI has failed to plead sufficient facts to
demonstrate that the alter ego doctrine may be applied to the Chouest Defendants.

3. Whether the Single Business Enterprisklay Be Applied to Impose Liability on
the Chouest Defendants

a. Whether the Single Business Enterge Doctrine May Be Applied to
Impose Liability on an Individual

In Brown v. ANA Insurance Groughe Louisiana Supreme Coeixplained that the single
business enterprise doctrine is “a theory fgoasing liability where two or more business entities
act as one. Generally under the doctrine, wheparations integrate their resources in operations
to achieve a common business purpose, each lsssmay be held liable for wrongful acts done in
pursuit of that purpose” The Chouest Defendants assert that the single business enterprise
doctrine applies only to corporations and therefore it may not be used to impose liability upon
Chouest> In support, they quote the Louisiana Fourth Circuit Court of Appdaténv. Clinical
Research Center of Florida, L.&xplaining that “[w]hen a group of corporations integrate their
resources to achieve a commiomsiness purpose and do not operate as separate entities, each
affiliated corporation may be held liable for debts .2>* NUSSLI does not respond to the Chouest
Defendants’ argument that the single business enterprise cannot be applied to an individual.
The Louisiana Supreme Court has explainedsihgle business enterprise is “a theory for

imposing liability where two or more business entities act asdh&ccordingly, as Chouest is an

#12007-2116 (La. 10/14/08); 994 So. 2d 1265, 1266 n.2 (d@megn v. Champion Ins. G&77 So. 2d
249 (La. App. 1 Cir. 1991)).

#2Rec. Doc. 65-1 at p. 5.
2532004-0428 (La. App. 4 Cir. 11/17/04); 889 So. 2d 317, 323.

4Brown v. ANA Ins. Grp2007-2116 (La. 10/14/08); 994 So. 2d 1265, 1266 n.2 (cGiegn v.
Champion Ins. Co577 So. 2d 249 (La. App. 1 Cir. 1991)).
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individual, not a business entitygt€ourt concludes that the single business enterprise doctrine may
not be applied to Chouest in order to hold him liable for the alleged breach of contract.

b. Whether NUSSLI Has Pled Sufficieritacts to Support an Application of
the Single Business Enterprise Doctrine

The single business enterprise doctrires first applied in Louisiana Breen v. Champion
Insurance Ca>° In Green the court identified eighteen factors to be used to determine whether a
group of entities constitute a “single business enggrnoting that no one factor is dispositive of
the issué>® These factors are:

1. corporations with identity or substahi@entity of ownership, that is, ownership

of sufficient stock to give actual worlg control; 2. common directors or officers;

3. unified administrative control of corpdi@ns whose business functions are similar

or supplementary; 4. directors and officef®ne corporation act independently in

the interest of that corporation; 5. corporation financing another corporation; 6.
inadequate capitalization (“thin incorporation”); 7. corporation causing the
incorporation of another affiliated corporation; 8. corporation paying the salaries and
other expenses or losses of another corporation; 9. receiving no business other than
that given to it by its affiliated corporations; 10. corporation using the property of
another corporation as its own; 11. noncompliance with corporate formalities; 12.
common employees; 13. services rendered by the employees of one corporation on
behalf of another corporation; 14. commoffices; 15. centralized accounting; 16.
undocumented transfers of funds between corporations; 17. unclear allocation of
profits and losses between corporatiomst 48. excessive fragmentation of a single
enterprise into separate corporatiéts.

NUSSLI contends that it has pled@ast sixteen of these eighteen factoishe Court will address
each of these factors in turn.

As an initial matter, the Court notes thatitgnopposition to the motion to dismiss, NUSSLI

#5577 So. 2d 249 (La. App. 1 Cir. 1991).
8 1d. at 257.
371d. at 257-58.

8 Rec. Doc. 68 at p. 10.
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asserts, without citing to its first amended complaint, that NOLA Motor, Motor Realty, Laney C.
Racing, Laney C, LLC, are all “dominated by Laney Chouest” and that NMHC and the Chouest
Defendants “have been subject to singatamtrol since the formation of [NMHCF* After this
paragraph, NUSSLI makes no further argument thaey&. Racing or Landy are part of a single
business enterprise with NMHC or any otbempany, and NUSSLI makes only sparse assertions
regarding Motor Realty. Therefore, the Cowiit focus first upon the relationship between NOLA
Motor and NMHC and then, if necessary, will agkl whether NUSSLI has pled sufficient facts to
include the other Chouest Defendants within any single business enterprise.

) Identity or Substantial Identity of Ownership, That Is,
Ownership of Sufficient Stock to Give Actual Working Control

NUSSLI contends that this factor is met because although NMHC has not disclosed its
members, it is clear that Chouest directedttizvities of NMHC from its inception through Kristen
Engeron, President of NOLA Motor, who also served as President of NMINCISSLI cites to
its complaint wherein it provides links to news articles discussing Chouest’s involvement in the
Event, and audio interviews where Chouest and Engeron discuss the®EFarlly, NUSSLI
asserts that Chouest’s control is further emiced by NMHC'’s authorization of payment to its
creditors in a way that benefitted Chouestdayoving encumbrances on the immovable property

of Chouest’s wholly-owned Motor Reafff%.In response, the Chouest Defendants contend that

259 Id
260 |d
1 1d. (citing Rec. Doc. 47 at p. 23).

262 |d
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NUSSLI fails to allege that Chouest or any otti®vant had any stoak ownership in NMHC??

NUSSLI generally alleges that Chouest “gotied” NMHC through Engeron; however, this
factor calls for the Court to look to the legainership of the company. NUSSLI asserts that NMHC
failed to disclose the qualifications and voting terms of its membership in its Articles of
Incorporation and has declinedstate who the members of NMHC at&However, NUSSLI does
not allege that any of the Chouest Defendaet® members of NMHC. Therefore, NUSSLI has not
alleged sufficient facts to show that anytleé Chouest Defendants had any legal ownership of
NMHC.

Nor do NUSSLI’s factual allegations suppodanclusion that Chouest actually controlled
NMHC. Allegations that Chouestas the “face of the Evert® do not support a conclusion that
Chouest, acting on behalf of NOLA Motor, coried NMHC in any way. Nor does an allegation
that NMHC paid creditors in a way thatrnsditted Chouest support a conclusion that Chouest
actively directed that NMHC pay the creditorghis way. In NUSSLI’s first amended complaint,
NUSSLI also alleges that Chouest’'s controEoigeron is evidenced by several emails between
Engeron, Chouest, and Shermi#MNUSSLI alleges that, in September 2014, Engeron emailed
Chouest stating that Chouest was “stressing] [bet throwing all this at [her] - wanting to

restructure maintenance, sales and eyénaisk improvements, Indy details . .2°”NUSSLI also

263 Andretti Sports Mktg. La., LLC v. NOLA Motorsports Host CommiNee15-2167, Rec. Doc. 71 at p.

%4 Rec. Doc. 68 at p. 10.
Z5NUSSLI US, LLC v. NOLA Motorsports Host Committee, M@. 15-2372, Rec. Doc. 47 at p. 23.
%8 d. at p. 13.

267 |d
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alleges that in a March 2015 email exchange between Andretti and Engeron regarding merchandise,
Engeron indicated that she planned to talk to Chgéfesinally, NUSSLI alleges that Sherman
indicated in an email to Andretti that he hadconfirm with Engesn and Chouest regarding
disclosing a list of hospitality and suite purchas&ralthough NUSSLI alleges that these emails
show that Engeron was “being directed anthaxized by Chouest at all relevant timé¥,these
emails merely demonstrate that Chouest waswaebih the planning of the Event even after NMHC
was formed. These allegations do not supparhalasion that NOLA Motor had actual control over
NMHC. Therefore, NUSSLI has npled sufficient facts to suppica conclusion that NOLA Motor
had actual working control of NMHC.
(i)  Common Directors or Officers

NUSSLI contends that this factor is met besml{risten Engeron acted as President of both
NOLA Motor and NMHC, and Delisha Boyd is Treasuand a member of the Board of Directors
of NMHC and served as a real estate agent for Motor RéaRyrthermore, NUSSLI asserts that
Michael Sherman served as the Secretary amdbeeof the Board of Directors of NMHC and
represented Chouest as a lobbyist and ad¥i$or.

NUSSLI has pled sufficient facts to shovatthNMHC and NOLA Motor had one officer in

common, Kristen Engeron. NUSSLI’s allegations thdidba Boyd served as a real estate agent for

268 Id
269 Id
270 Id

21 Rec. Doc. 68 at p. 11 (citingUSSLI US, LLC v. NOLA Motorsports Host Committee, Ma. 15-2372,
Rec. Doc. 47 at p. 12).

2121d, (citing Rec. Doc. 47 at p. 12).

47



Motor Realty, however, does not make her an eyg® of Motor Realty, nor is an allegation that
Michael Sherman served as a lobbyist and adwsdChouest sufficient to show that Michael
Sherman was an employee of any of the other Chouest Deferidarisfore, this factor weighs in
favor of the existence of a single business enterprise.
(i) Unified Administrative Control
NUSSLI contends that it has pled sufficieatts to show unified administrative control
because both the Indy Race and prior eventsdielee NOLA Motorsports Park were overseen by
Engeron, using location and equipment at 11075 Nicolle Boulevard in Avondale, Louisiana, the
corporate address of NMHC, NOLA Motor, and Motor Re&RWUSSLI has alleged that Engeron
acted as the President of both NMHC and NOLA MétbHowever, this allegation has already
been accounted for in the factoommon director or officers.” Isupport of this factor, NUSSLI
cites only to its first amended complaintvitich it alleges that NMC, NOLA Motor, Motor
Realty, Laney C. Racing, Laney C, LLC all share a corporate addrésswever, “common
offices” is anotheGreenfactor. NUSSLI does not point to asgecific allegations regarding unified
administrative control that are not duplicative of other factors. Therefore, ttusdaes not support
a conclusion that NMHC and the Chouest Defendants constitute a single business enterprise.
(iv)  Independence of Directors and Officers
NUSSLI asserts that this factor supports a figaf a single business enterprise because the

Board of Directors and officers 8fMHC did not act independentig the interest of NMHC, but

2731d. at pp. 11-12 (citing Rec. Doc. 47 at p. 22).
ZINUSSLI US, LLC v. NOLA Motorsports Host Committee, Ma. 15-2372, Rec. Doc. 47 at p. 12.

25d. at p. 22.
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rather acted with the principal interestliofiting the losses and exposure of NOLA Motor and
Chouest’®However, NUSSLI does not identify in ipposition specifically what actions taken by
the Board of Directors or officers of NMHC would support such a conclusi@relen v. Champion
Insurance Cq.the court, in discussing this factor, detered that the directors in that case had not
acted independently and in the primary interest of the particular entity, but rather that transactions
were entered into solely for the benefit of another member in the §rdupits first amended
complaint, NUSSLI alleges that NMHC paidw®rs who could potentially place a lien on the track,
rather than paying NUSSLI for its servicésThese allegations could support a conclusion that
NMHC was not acting entirely in its own interest, dotnot rise to the level of the allegations in
Green Therefore, the Court concludes that this fasteakly weighs in favor of a conclusion that
NOLA Motor and NMHC constitute a single business enterprise.
(v) Corporation Financing Another Corporation

NUSSLI also contends that the fifth factomst in this case because NOLA Motor provided
financing for NMHC?® NUSSLI contends that NOLA Motor and its representatives received a
commitment from the State of Louisiana for thieding of the Indy Racena then, after the funding
was secured by NOLA Motor, it was redirected to NM#¥CAIthough NUSSLI alleges that
Chouest and NOLA Motor lobbied for the involvemehand financial contribution from the State

of Louisiana, they do not contest that it was$i&te of Louisiana, rather than Chouest or NOLA

28 Rec. Doc. 68 at p. 12.

2"577 So. 2d at 258.

278NUSSLI US, LLC v. NOLA Motorsports Host Committee, M@. 15-2372, Rec. Doc. 47 at p. 20.
2 Rec. Doc. 68 at p. 12.
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Motor, who financed NMHGhrough the granof $4.5 million?®* Therefore, this factor does not
support a conclusion that NOLA Motor and NMHC constituted a single business enterprise.
(vi)  Inadequate Capitalization

NUSSLI asserts that NMHC was inadeqlateapitalized because, pursuant to the
Cooperative Endeavor Agreement between the State of Louisiana and NMHC, the projected
expenses of the project we$g,285,599 and only $4.5 million was provdd®y grants from the State
of Louisiana?® NUSSLI alleges that Chouest and the Chouest-related entities allocated
approximately $3.4 million of this grant money for capital improvements to the NOLA Motorsports
Park and thus deprived NMHC of needed capital to fulfill its financial obligatféhtowever,
NUSSLI also alleges that the stated purpogh@fyrant was to “provide supplemental funding to
the Contracting Party [NMHC] tbost the inaugural Indy Grandi¥of Louisiana (‘Event’) which
will support the expansion andgonotion of tourism . . . %* A review of the amended complaint
also reveals that the parties anticipated raising additional money through thé*Evkatefore,
NUSSLI’s assertion that NMHC waindercapitalized is not supporbgdts allegation that the State
of Louisiana grant would not cover all of theent’s expenses. Furthermore, NUSSLI’s argument
appears to rest upon its assertion that it wagaiot because of misnduct by Chouest and the
actions of other entities redirecting funds, not that an allegation that NMHC overall was

inadequately capitalized. Therefore, the Coumatudes that this factor does not support the

ZBINUSSLI US, LLC v. NOLA Motorsports Host Committee, Ma. 15-2372, Rec. Doc. 47 at pp. 8-9.
#2Rec. Doc. 68 at p. 12.

283 |d
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application of the single business enterprise doctrine.

(vii)  Corporation Causing the Incorporation of Another Affiliated
Corporation

NUSSLI alleges that the incorporation BMMHC was directed and carried out by a
representative of NOLA Motor, Kristen Engerarmo signed NMHC's Articles of Incorporatic#f.
Therefore, the Court concludes that NUSSLIsw#ficiently alleged that NOLA Motor caused the
incorporation of NMHC.

(viii) Corporation Paying the Salaries and Expenses or Losses of
Another Corporation

NUSSLI contends that Engeron performed gitanning and development tasks relating to
the Indy Race prior to the incorporation of M@, while being paid a salary by NOLA Mot&f.
NUSSLI also asserts that Frank Csaki, an acemirior NOLA Motor, “may very well have been
asked to ‘volunteer’ for NMHC] while being paid by [NOLA Moto? NMHC operated as a non-
profit run by volunteer&® Therefore, the fact that Engenmaintained her position at NOLA Motor
and continued to be paid by NOLA Motor doeot support a conclusion that NOLA Motor and
NMHC operated as a single business enterpgdsaever, NUSSLI also alleges that NOLA Motor
paid some expenses of NMHE Therefore, this factor does wi in favor of a conclusion that

NOLA Motor and NMHC constitute a single business enterprise.

26 Rec. Doc. 68 at p. 13 (citing Rec. Doc. 47 at p. 11).

2871d. (citing NUSSLI US, LLC v. NOLA Motorsports Host Committee, Ma. 15-2372, Rec. Doc. 47 at
pp. 12-13).
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ZINUSSLI US, LLC v. NOLA Motorsports Host Committee, M@. 15-2372, Rec. Doc. 47 at pp. 12-13.

201d, at pp. 13, 17.
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(ix)  Corporation Receiving No Bushess Other Than That Given to It
by Its Affiliated Corporations

NUSSLI alleges that NMHC received no other business other than the Event, which was
provided to it by Chouest and the Chouest-related entitighierefore, the Court concludes that
NUSSLI has pled sufficient facts to support this factor.

(x) Corporation Using the Property of Another Corporation As its
Own

NUSSLI contends that this factor is met because: (1) NMHC used NOLA Motor’s website,
trademarks, copyrighted materials, and office space; (2) NOLA Motor paid some of NMHC'’s
expenses; and (3) NOLA Motor continues to list Indy Race merchandise for sale on its febsite.
However, the only assertions tlaaé supported by allegations in NUSSLI’s firstamended complaint
are that NOLA Motor paid some of NMHC'’s expses, which the Court addressed in a previous
factor, “corporation paying the salaries and expenses or loss of another corporation,”’and the
common office space, which is will be addresseet las a separate factor. Because NUSSLI has not
alleged in its first amended complaint that N®l used any other property of NOLA Motor, this
factor does not weigh in favor of a conclusion that NOLA Motor and NMHC constitute a single
business enterprise.

(xi)  Noncompliance With Corporate Formalities

NUSSLI alleges that NMHC's Articles of Incorporation are deficient because they do not

include a statement of the qualification of its menshthe different classes of membership, if any,

and the designations, voting powers, and other gightprivileges, restrictions or limitations,

21d. at p. 11.

22 Rec. Doc. 68 at p. 14.
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granted to or imposed upon the members of each class pursuant to Louisiana Revised Statute 8
12:203%%In response, the Chouest Defendants shateNUSSLI has alleged just one requirement

that NMHC failed to meet out of the 12 list&€lFurthermore, the Chouest Defendants assert that
NMHC did state the qualifications of its members and because there were no different classes of
membership, the requirement that the ArticleBiobrporation state the different classes does not
apply?°Itis well-established that, in deciding whattegrant a motion to dismiss pursuant to Rule
12(b)(6), a district court may not “go outside the compla@tNUSSLI did not attach the NMHC's

articles of incorporation to its first amended cdant, nor did the Chouest Defendants attach the
articles of incorporation to their motion to dismiss. Therefore, as this is a motion to dismiss and

asserted claims are liberally construed in fasothe claimant and all facts pleaded are taken as

293NUSSLI US, LLC v. NOLA Motorsports Host Committee, M@. 15-2372, Rec. Doc. 47 at p. 11.

24 Rec. Doc. 71 at p. 8. Pursuant to Louisiana &eal/Statute § 12:203, articles of incorporation shall set
forth: (1) the name of the corporation; (2) in general $etire purpose or purposes for which the corporation is to be
formed, or that its purpose is to engage in any laadtivity for which corporations may be formed under this
Chapter; (3) the duration of the corporation, if othentperpetual; (4) that it is a nonprofit corporation; (5) the
location and address of its registered office, nmst office box only; (6) the full name and address of each
registered agent, not a post office box only; (7) thenfathe and address of each incorporator; (8) the names,
addresses, and terms of office of the initial directorsaruist office box only; (9) whether the corporation is to be
organized on a stock basis or on a non-stock basis, or both; (10) if organidealéror in part on a stock basis: (a)
the aggregate number of shares which the corporation shalabtharity to issue, (b) if the shares are to consist of
one class only, the par value of each sharre, statement that the shares ardauit par value, (c) if the shares are to
be divided into classes or series, the hanof shares of each class or series, the par value of the shares of each class
or series, or a statement that sabhres are without par value; the designation of each class or series; and a
statement of the preferences, limitations and relative righteathares of each clasadaof the variations therein
as between series; (11) if organizedvimole or in part on a non-stock basis: (a) the qualifications of its members, (b)
the different classes of membership, if any, (c)dbsignations, voting powers, and other rights or privileges,
restrictions or limitations, granted to or imposed upon thalpees of each class; and (12) the taxpayer identification
number of the corporation.

2%1d. at pp. 5-6.

2% Rodriguez v. RutteB10 F. App’x. 623, 626 (5th Cir. 2009 arter v. Target Corp 541 F. App’x. 413,
416-17 (5th Cir. 2013).

53



true?’ the Court takes as true that NMHC failed to meet this statutory requirement in filing its
Articles of Incorporation. However, this is tbaly corporate formality to which NUSSLI alleges
NMHC failed to adhere. Although NUSSLI asserts thigtunclear if membership certificates were
ever issued and to whom, NUSSLI does not allegéhéng about membership certificates in its first
amended complaint, nor does NUSSLI cite anyauity for such a requirement. Therefore, the
Court will consider only the allegation that NMH&iled to comply with the statutory requirement
that a corporation state the qualification of its merapthe different classes of membership, if any,
and the voting powers and privileges granted to or imposed upon the members of each class. The
Court concludes that, at best, this factor weiykskly in favor of a determination that NOLA
Motor and NMHC constitute a single business enterprise.
(xi)  Common Employees

NUSSLI asserts that NOLA Motor and NMH&nployed both Engeron and Frank Csaki
(“Csaki”) and that NOLA Motor retained the services of two of NMHC's offié&&ngeron’s
position as President of both NOLA Motor and NMI#&s addressed in a previous factor. Although
NUSSLI asserts in its opposition to the motion to dismiss that Csaki was a common employee
between NMHC and NOLA Motor, the only allegatiin the first amended complaint concerning
Csaki is that he was “beholden to and ecomaity dependent upon Chouest and/or the Chouest-

related entities?®° There is no allegation in the first anued complaint that Csaki was an employee

297 | eatherman v. Tarrant Cnty. Narcotics Intelligence & Coordination &7 U.S. 163, 164 (1993)ce
also Tellabs, Inc. v. Makor Issues & Rights, L&h1 U.S. 308, 322—23 (2007).

2% Rec. Doc. 68 at p. 15.

29 NUSSLI US, LLC v. NOLA Motorsports Host Committee, M@. 15-2372, Rec. Doc. 47 at p. 22.
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of either NMHC or any of the Chouest Defendaithe Court has already addressed the allegations
regarding Sherman and Boyd in its discussion of the “common directors or officers” factor.

NUSSLI also alleges in its first amended cdant that Richard S. Vander Heide and Burt
Benrud were employed and being paid by one or more of the Chouest companies while they
“are/were members of [NMHCE® NUSSLI does not make any argument regarding these
individuals in its opposition to the motion to dismiss, nor does NUSSLI allege specifically that either
of these individuals were employees of NOLA Motbherefore, the Court determines that this
factor does not support a conclusion that NQUator and NMHC constitute a single business
enterprise.

(xiii) Services Rendered by theEmployees of One Corporation on
Behalf of Another Corporation

NUSSLI asserts that this factor is met bessalingeron planned and developed the Indy Race
for NMHC while employed by NOLA Motor, Shermavas retained as a lobbyist by the Chouest
Defendants, and other employees of NOLA Motoajrhave been asked to ‘volunteer’ for[NMHC]
while being paid by [NOLA Motor]*** NUSSLI's allegations in itdirst amended complaint
regarding Sherman, however, pertain to Shernaesenting Chouest, the individual, as a lobbyist,
not any of the corporate Chouest Defend&BtSurthermore, NUSSLI asserts only that there is a
possibilitythat other employees were asked to volurteamrk for NMHC, not that any employee

was actually asked to volunteer for NMHC. Therefthes allegation is insufficient to demonstrate

301d. at p. 12.
%01 Rec. Doc. 68 at p. 15.

802 NUSSLI US, LLC v. NOLA Motorsports Host Committee, M@. 15-2372, Rec. Doc. 47 at p. 12.
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that NOLA Motor's employees rendered any ss#s on behalf of NMHC. Nor does Engeron’s
work for NMHC support this factor becaukmgeron was operating as President of NMHC.
Therefore, the Court concludes that NUSSLI haspted sufficient facts to support this factor.
(xiv) Common Offices
NUSSLI alleges that NOLA Motor, NMHC, Motd&Realty, Laney C. Racing, Laney C, and
Chouest all utilized common offices at 11075 Nicolle Boulevard in Avondale, LouiSiafiae
Court determines that this factor does weigfawor of a conclusion #t NMHC and the Chouest
Defendants constitute a single business enterprise.
(xv)  Centralized Accounting
Although NUSSLI asserts in its opposition to the motion to dismiss that NOLA Motor,
NMHC, and Chouest all used the same accounting personnel, no such allegation appears in
NUSSLI’s first amended complaint. TherefoUSSLI has failed to plead sufficient facts to
support this factor.
(xvi) Undocumented Transfers of Funds Between Corporations
NUSSLI asserts that it is “not presently aevaf what undocumented transfers of funds may
have occurred between the Chouest Defendantthe Host Committee. However, discovery may
disclose such transfer®* Therefore, NUSSLI has failed to plead sufficient facts to support this
factor.
(xvii) Unclear Allocation of Profits and Losses Between Corporations

NUSSLI contends that this factor is methuse NMHC was established as a nonprofit and,

331d. at pp. 3—4, 22.

%04 Rec. Doc. 68 at p. 15.
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because it was under the control of NOLA Motor'edtdent, Engeron, the benefits of the Indy Race
would flow to NOLA Motor?®> NUSSLI also states that Chouasterted that NOLA Motor would
not make profits on race operations, but woelceive commercial benefits from other activities
related to Indy Car Racinf® NUSSLI assumes, without anymanation, that, because NMHC is
a non-profit, any “benefits” will floto NOLA Motor. However, without further factual allegations,
NUSSLI’s allegations cannot support a conclusion that there was an unclear allocation of profits and
losses between the corporations.
(xviii) Excessive Fragmentation of a Single Enterprise
NUSSLI makes no argument that this factor i¢ mehis case, stating only that this factor
is neutraf® The Court agrees that this factor does not apply in this case.
(xix) Conclusion
The Court has found that NUSSLI has pled, at least in part, seven of the eigreean
factors. These factors are: (1) common directodfarers; (2) the independence of the directors
and officers; (3) a corporatiocausing the incorporation of another affiliated corporation; (4)
corporation paying the salaries and other expemdesses of another corporation; (5) corporation
receiving no business other than that given toitdsffiliated corporation; (6) noncompliance with
corporate formalities; and (7) common offices. Thaisiana First Circuit Court of Appeal @reen
stated that “the legal fiction of a distinct porate entity may be disregarded when a corporation is

so organized and controlled & make it merely an instrumtality or adjunct of another

351d. at p. 16.
306|d.

307 Id
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corporation. If one corporation is wholly under tloatrol of another, the fact that it is a separate
entity does not relieve the latter from liabilit}?®In Green the court also citeBaker v. Raymond
International, Inc, a Fifth Circuit case, for the proposition that none of the single business enterprise
factors are dispositiv&® In Baker, the Fifth Circuit emphasized tHéi]o justify the extraordinary
step of holding the dominant party liable, the jonyst find that this control ‘amounts to total
domination of the subservient corporation, to theixthat the subservient corporation manifests
no separate corporate interests of its own amgtions solely to achieve the purposes of the
dominant corporation.®°

The factors that the Court has determined waf@ciently alleged are relatively weak and
do not support an impression that NMHC waslipt@ominated by NOLA Motor. For example, in
Green v. Champion Insurance Cthe Louisiana First Circuit Count Appeal held that the fourth
factor regarding directors and officers of apmration not acting independently had been met
because transactions were entered into stilethe benefit of another member in the grétihe
court stated that there were several instances in which one of the corporations entered into
transactions without any economic justificatidtiHere, NUSSLI has alleged that NMHC chose to

pay vendors who could put a lien on NOLA Motor’s track, thereby benefitting NOLA Motor;

however, NUSSLI has not alleged sufficient factsth@ Court to conclude that NMHC'’s actions

308577 So. 2d 249, 257 (La. 1 Cir. App. 1991).
39577 So. 2d at 258.

310656 F.2d 173, 181 (5th Cir. 1981).

311577 So. 2d at 258.

312 Id
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had no economic justification, or that its actions were solely for the benefit of NOLA Motor. In
addition, in pleading the failure to follow gmrate formalities, NUSSLI alleges only that NMHC
failed to state one of twelve requirements irAit8cles of Incorporation. NUSSLI does not allege
any other failure to comply with corporate formalities.

Looking to the totality of the factors identified@reenand the allegations in NUSSLI's first
amended complaint, the Court concludes thaBSU has not pled suffient facts to show that
NMHC was a “corporation [] so organized and colkd as to make it merely an instrumentality
or adjunct” of NOLA Motor:*® Therefore, NUSSLI has failed to sufficiently plead that NOLA
Motor and NMHC constitute a single business enterprise. Nor does NUSSLI plead sufficient facts
to support a conclusion that NMHC and any otbkouest Defendant together constitute a single
business enterprise. As the Court has determined that NUSSLI has failed to plead sufficient facts
to state a claim for breach of contract, or anliagpon of the single business enterprise and alter
ego doctrines, the Court grants the Chouest Deféadanotion to dismiss the breach of contract
claims.B. Open Account

The parties appear to agree that the Chouest Defendant’s liability for the open account claims
is tied to their liability for breach of contratf.Therefore, for the reasons discussed above, the
Court grants the Chouest Defendants’ motion to dismiss the open account claims as well.

C. UnjustEnrichment
The Chouest Defendants also move to distNUSSLI’s unjust enrichment claims on the

grounds that NUSSLI has another remedy at law atheérefore precluded from asserting an unjust

$131d. at 257.

34 Rec. Doc. 65-1 at p. 19; Rec. Doc. 68 at p. 6.
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enrichment claim, and on the grounds that angichment alleged by NUSSLI resulted from a
juridical act®** In opposition, NUSSLI asserts that itshalleged that the Chouest Defendants
wrongfully diverted funds earmarked for paymemtNUSSLI’s services to reduce other obligations
for their own benefit, and that the Chouest Defnts were enriched through NUSSLI’s renting and
erecting the Grandstan#§NUSSLI contends that its unjustreghment claim should be permitted
as an alternative argument in the event th@tCourt ultimately accepts the Chouest Defendants’
arguments that no other remedy exiéts.

Louisiana Civil Code Article 2298 provides that:

A person who has been enriched without cause at the expense of another person is

bound to compensate that person. The term “without cause” is used in this context

to exclude cases in which the enrichmesutes from a valid juridical act or the law.

The remedy declared here is subsidiarysrall not be available if the law provides

another remedy for the impoverishment or declares a contrary rule.
The requisite elements of a claim for unjwstrichment are: (1) an enrichment; (2) an
impoverishment; (3) a connection between thecbmnent and the impoverishment; (4) an absence
of justification or cause for the enrichment and impoverishment; and (5) no other remed3tat law.

The existence of another remedy at law will preclude an unjust enrichment clefiadiéns
v. MedSouth Record Management, LItke Louisiana Supreme Coumeld that a plaintiff was

precluded from seeking to recover under unjusicement because in his original petition he

alleged that he had suffered harm as a “direct result of the negligent and tortious conduct” of the

35 Rec. Doc. 65-1 at pp. 14-15.
%18 Rec. Doc. 68 at pp. 31-32.
371d. at p. 31.

318 Baker v. Maclay Props. Ca94-1529, p. 18 (La. 1/17/95); 648 So.2d 888.
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defendant®® The court concluded that it was of no cansence that the plaintiff's tort claims had
prescribed and held that “[b]ecause the law mtediplaintiff with another remedy,” the plaintiff
had failed to state a cause of action for unjust enrichffent.

In essence, NUSSLI alleges that the Chouest Defendants benefitted from NUSSLI's
provision of services pursuant to the Lease Agezgirand that state funtisat should have been
used to pay NUSSLI for its services pursuarhélease Agreement were diverted by the Chouest
Defendants in order to reduce other obligatiem#s Order on a motion to dismiss filed by NOLA
Motor and Chouest iAndretti the Court stated that it “appea@assible that Andretti may be able
to state a claim for unjust enrichment” on the grounds that NOLA Motor and Chouest allocated
approximately $3.4 million of state funds tbdliest and NOLA Motor's NOLA Motorsports Park
“measurably in excess of the amounts disclos¢Ardretti]’and that thisuse of funds “deprived
NMHC of needed capital to fulfiits financial obligations to various vendors and contractors . . .
including [Andretti].”*** However, the Court stated that it was unable to determine from the
pleadings whether there existeah absence of justification or cause for the enrichment and
impoverishment” and ordered Andretti to amend its complaint to address this prong, as well as
whether there is no other remedy at Bl he parties iAndrettireached a settlement before the

Court could address NOLA Motor and Chouest’s second motion to di&mhiss.

3192010-0352, p. 2 (La. 6/4/10); 38 So. 3d 241.

320 Id

%21 Rec. Doc. 40 at p. 64 (citing Rec. Doc. 1 at p. 6).
322|d. at 65.

322 Rec. Doc. 85.
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In this case, NUSSLI alleges that the Cheiueefendants were “enriched and directly
benefited from the allocation of $3.4 million of tB&ate funds by using the funds to make general
capital track improvements to NOLA Motorsportsieaot limited to those improvements required
by INDYCAR . . .” and this “ultimately affected tHeessee Partiesability to perform under its
Agreement with NUS?**NUSSLI alleges that it has no othemedy under the Lease Agreement
for the actions of the Chouest Defendants witheesio the allocation of these state funds and that
no legal cause exists to justify the enrichmefrthe Chouest Defendants at NUSSLI’s expéfrse.

NUSSLI claims that it suffered an impoverishthehen it was not paid the amount it was
due pursuant to the Lease Agreement. NUSSLI doesllege that it was deprived of any other
funds other than those it was entitled to purstmthe Lease Agreement. Although NUSSLI does
not have a breach of contract claim againsCheuest Defendants, NUSEbas pled a breach of
contract claim against NMH(Thereis narequiremer thatNUSSLI'sremed ailaw be agains the
Choues Defendant specifically** In Ferrara Fire Apparatus Inc.v.JLG Industries Inc., the Fifth
Circuit held that the availability of a claim for dach of contract precludes a claim of unjust

enrichmenf?’ Therefore, NUSSLI has another remediaat to recover for this impoverishment.

%24 Rec. Doc. 84 at 40.
325 Id

326 See Il Fire Records, L.L.C., v. Cloug@006-CA-0763 (La. 4 Cir. 1/31/07); 951 So. 2d 1272, 1280 (“In
the instant case, it is clear that the fifth requiremenpfoving unjust enrichment cannot be met, because Il Fire had
a remedy against Mr. Clouden. . . . We need not detenvtiséher Forefront and Inner City were unjustly enriched
at the expense of Il Fire, because Il Fire’'s remedy wamsigMr. Clouden. It is clear that Mr. Clouden was the
party who was contractually obligated to Il Fire. Had hagiged with the Il Fire Contract, Forefront and Inner City
would not even be involved in this lawsuit.”).

27581 F. App’x 440, 444 (5th Cir. 2014).
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As such, NUSSLI cannot state a claim against the Chouest Defendants for unjust enfiéhment.
D. Fraud

The Chouest Defendants also move to éistUSSLI’s fraud claims on the grounds that
NUSSLI cannot plead two essential elementsaafd, duty and proximate cause, and that NUSSLI
fails to plead its claims witthe specificity required by Fedemule of Civil Procedure 9(b%°In
opposition, NUSSLI contends that the Chouest BDad@ts had a duty to tell the whole truth and
because Andretti acted as the agent of the Gtdefendants, the ChasteDefendants are liable
for the misrepresentations of fact that NUSSLI received through their agent, Afiiretti.

“The elements of a Louisiana delictual fraudentional misrepresentation cause of action
are: (a) misrepresentation of a material factnfaple with the intent tdeceive, and (c) causing
justifiable reliance with resultant injury> In Louisiana “[a]lthough a party may keep absolute
silence and violate no rule of law or equity, if he volunteers to speak and to convey information

which may influence the conduct of the other party, he is bound to [disclose] the wholéruth.”

NUSSLI does not allege anywhere in its first amended complaint that any of the Chouest

Defendants made any material misrepresentadioestly to NUSSLI. Instead, NUSSLI asserts that

there was an express principal-agent relationship between the Chouest Defendants, as “Lessee

Parties,” and Andretti, pursuant to the Leasee&gient. NUSSLI contends that because Andretti

38 Rec. Doc. 40 at p. 64.

82 Rec. Doc. 65-1 at pp. 16-18.

%30 Rec. Doc. 68 at p. 28.

%1 Guidry v. U.S. Tobacco Co., Ind.88 F.3d 619, 627 (5th Cir. 1999).

%32 Kadlec Med. Ctr. v. Lakeview Anesthesia Ass&&3. F.3d 412 (5th Cir. 2008) (quotiagn. Guar. Co.
v. Sunset Realty & Planting Co., In23 So. 2d 409, 455-56 (La. 1944)).
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acted as the agent of the Chouest Defegatte Chouest Defendants are liable for the
misrepresentations of fact that NUSSLI received via Andi&tti.

NUSSLI alleges that Andretti was authorized and designated by the Lessee Parties to be its
agent for all notices and invoic&However, as the Court discussed in connection with the motion
to dismiss the breach of contract claims, the LAggeement is clear that the contract was between
NMHC and NUSSLI, and that the Chouest Defents named as “Lessee Parties” were not
contractually obligated under the contract. Furtigre, despite NUSSLI’s attempt to lump all of
these parties together, the “Invoices and Notices” section, upon which NUSSLI relies as proof that
Andretti was designated an agent of the LessdeBastates only that Andretti should be notified
if invoices or payments need to b@sm® the Lessee, not the Lessee Paftidherefore, NUSSLI
has failed to plead any basis for its asserti@t the Chouest Defendants can be held liable for
misrepresentations made to them by AndrBitiSSLI alleges no other misrepresentations made
to it directly by any of the Chouest Defendamser does NUSSLI plead any of the circumstances
surrounding how it even learned of these misrepresentations allegedly made first to Andretti, in
order for NUSSLI to showhat it justifiably relied upon these statements. Accordingly, the Court
grants the Chouest Defendants’ matio dismiss NUSSLI’s fraud claims.
E. LUTPA

The Chouest Defendants move to dismigsit TPA claims against them on the grounds

that NUSSLI has not alleged any acts or misreptasens made by any tfe Chouest Defendants

%3 Rec. Doc. 68 at p. 28.
334 NUSSLI US, LLC v. NOLA Motorsports Host Committee, Ma. 15-2372, Rec. Doc. 47 at p. 19.

333 NUSSLI US, LLC v. NOLA Motorsports Host Committee, M@. 15-2372, Rec. Doc. 47-2 at p. 7.
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against NUSSL#* In opposition, NUSSLI contends that itshstated a LUTPA claim against the
Chouest Defendants because “[e]ach of the CGétdDefendants engaged in unfair or deceptive
conduct in making false and misleading statememsdretti, and sending Andretti out to contract
on their behalf with NUSSLI based upon those misstatem&tslISSLI asserts that it has pled
that the Chouest Defendants misrepresentedfittancial backing behind the Indy Race and
improperly distributed the $4.5 million appropgd under the Cooperative Endeavor Agreement
and failed to distribute the full amount that had been appropriated for the grandstarief build.
Furthermore, NUSSLI contends that the orchésinaf the Event as a non-profit enterprise, along
with the Chouest Defendants’ dishonest representations, constitutes an unfair trade*practice.
LUTPA, Louisiana Revised Statute § 51:14d&clares unlawful “[u]nfair methods of
competition and unfair or deceptive acts or practices in the conduct of any trade or commerce.”
LUTPA affords a cause of action to any naturgjuridical person “who suffers any ascertainable
loss of money or moveable property, corporeahoorporeal, as a result of the use or employment
by another person of an unfair or deceptive methcihr practice declared unlawful by [Louisiana
Revised Statute] 51:1408* The Louisiana Supreme Court has stated that the goals of LUTPA
include “halting unfair business practices and sanctioning the businesses which commit them,

preserving and promoting effective and fair competition, and curbing business practices that lead

3% Rec. Doc. 65-1 at p. 14.
%37 Rec. Doc. 68 at p. 33.
3381d. at p. 34.

339 d.

340 Cheramie Serv., Inc. v. Shell Deepwater Prod., P@09-1633, p. 6 (La. 4/23/10); 35 So. 3d 1053
(quoting La. Rev. Stat. 51:1409).
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to a monopoly and unfair restraintteide within a certain industry** What constitutes an unfair
trade practice is to be determined by the courts on a case-by-cas&hhsisr LUTPA, a business
action is deemed “unfair” when it offends established public policy and when it is “immoral,
unethical, oppressive, unscrupulous, or saftsally injurious to consumers?® A business action

is “deceptive” when it amounts to fraud, deceit, or misrepresentétiottimately, however, “the
range of prohibited practices under LUTPA is extremely narféw.”

As discussed above, NUSSLI has not pled alsgfar misleading statements made directly
to NUSSLI by any of the Chouest Defendants. Thagm also appears to rely upon Andretti acting
as the agent of the Chouest Defendants. Thet@asarconcluded that NUSSLI has failed to plead
sufficient facts to show that Andretti was actegthe agent of the Chouest Defendants when it
communicated allegedly false statements toSISUI. Therefore, the Court grants the Chouest
Defendants’ motion to dismiss the LUTPA claims as well.

F. Conversion

The Chouest Defendants also move to dismiss the conversion claims against them on the

grounds that NUSSLI cannot plead any wrongfutreise or assumption of authority over the

grandstands by the Chouest Defendfitsn opposition, NUSSLI asses that NMHC, in

341 Quality Envtl. Processes, Inc. v. |.P. Petrol. Co.,,18013-1582 (La. 5/7/14); 144 So. 3d 1011, 1025.
342 Cheramie Serv., Inc2009-1633 at p. 10.

343 Omnitech Int'l, Inc. v. Clorox Cp11 F.3d 1316, 1332 (5th Cir. 1994).

%44 Nola Spice Designs, L.L.C. v. Haydel Enters.,,I#83 F.3d 527, 553 (5th Cir. 2015).

345 Quality Envtl. Processes, Ind44 So. 3d at 1025.

346 Rec. Doc. 65-1 at p. 20.
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coordination with the Chouest Defendants, diverted money allocated for the grandstand build under
the Cooperative Endeavor Agreement to other recipients, rather than paying NUSSLI.

In order to state a claim for conversion under k@ura law, a plaintiff must show one of the
following: “(1) possession is acquired in an utrerized manner; (2) the chattel is removed from
one place to another with the intent to exactontrol over it; (3) possession of the chattel is
transferred without authority; (4) possession is wilthfrem the owner or possessor; (5) the chattel
is altered or destroyed; (6) the chattel is used improperly; or (7) ownership is asserted over the
chattel.®**® NUSSLI asserts that the tort of conversagplies to the wrongful exercise of dominion
over money**However, NUSSLI’s claim is that NMHCrted funds, not that any of the Chouest
Defendants did so, and NUSSLI does not allegeahpof the Chouest Defendants ever exercised
any dominion over the money NUSSLI claims thatas owed. Upon regiv of NUSSLI’s first
amended complaint, it appears that NUSSLI relies upon the application of the single business
enterprise and alter ego doctrines in order to state a conversion claim against the Chouest
Defendants®® In light of the Court’s ruling that NUSSlhas failed to plead sufficient facts to
support the application of eitheirthese doctrines, the Court graithe Chouest Defendants’ motion

to dismiss the conversion claims.

%47 Rec. Doc. 69 at pp. 13-14.

348 Dual Drilling Co. v. Mills Equipment InvsNos. 98-C-0343, 98-C-0356 (La. 12/1/98); 721 So. 2d 853,
857.

%9 Rec. Doc. 69 at p. 13 (citirfBroussard, Bolton, Halcomb & Vizzier v. Williaaho. 01-0219 (La. App.
3 Cir. 10/03/01); 796 So. 2d 791, 796).

3ONUSSLI US, LLC v. NOLA Motorsports Host Committee, M@. 15-2372, Rec. Doc. 47 at p. 34.
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G. Private Works Act

The Chouest Defendants also move to dismiss the Private Works Act claims on several
grounds: (1) the PWA does not apply because tlemEwnvas not a construction project within the
meaning of the PWA; (2) thBWA does not apply because NMHE not a contractor nor is
NUSSLI a subcontractor within é¢hmeaning of the PWA; (3) NUS$has failed to plead that it
delivered the notice required by the PWA; andafdnost, the privilege would apply to NMHC'’s
lease rights, not the land itsé&if.In opposition, NUSSLI contends that: (1) the modifications and
physical changes to the land in connection withitidy Race were clearly within the scope of the
PWA; (2) NUSSLI's claim and privilege is valid against all of the Chouest Defendants; and (3) the
notice required under Louisiana Revised Statute § 9:4802(G)(1) was prévided.

Pursuant to Louisiana Revised Statute § 9:4802, “[t]he following persons have a claim
against the owner and a claim against the comtré@isecure payment of the following obligations
arising out of the performance of work under tbetcact: (1) Subcontractors, for the price of their
work. . .. (4) Lessors, for the rent of movables usetthe site of the imovable and leased to the
contractor or a subcontractor by written contraButsuant to Louisiana Revised Statute § 9:4801,
“[t]he following persons have a privilege on an immovable to secure the following obligations
arising out of a work on the immabie: (1) Contractors, for the price of their work . . . (4) Lessors,
for the rent of movableased at the site of the immovable and leased to the owner by written
contract.” NUSSLI asserts that as a lesseekéng payment for the rent of a movable (the

grandstands) placed on an immovable, its claim &ajisarely within the terms of the PWA and it

%1Rec. Doc. 65-1 at pp. 21-25.

%2Rec. Doc. 68 at pp. 20-27.
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is entitled to payment from the owner and the @artor, and a privilege against the immovable, the
NOLA Motorsports Park3?

NUSSLI and the Chouest Defendants disagreewlether the lease of the grandstands was
part of the “performance of work” as definedthe PWA. Louisiana Revised Statute 8§ 9:4808
defines work as “a single continuous projdot the improvement, construction, erection,
reconstruction, modification, repair, demolition, or other physical change of an immovable or its
component parts.” The Chouest Defendants asseth#ratis no “work” at isselin this case as the
grandstand rental was part of a finite, three-day ev&imopposition, NUSSLI contends that there
can be little doubt that the various constructiand modifications required with respect to the
NOLA Motorsports Park “consisted of improvement, modifications, repairs, and other physical
changes to the Propert$?”In NUSSLI’s complaint, it alleges that NMHC agreed in the Cooperative
Endeavor Agreement with thea® of Louisiana to “use appropriated funds to support planning,
operations, and production of the Indy Prix of Louisiana and to build the required track
improvements and safety upgrades to the NOLAdvkports Park required by IndyCar in order to
host the Event®® NUSSLI has therefore alleged that there were track improvements and safety
upgrades constituting “work” within the meaning of the PWA.

However, what remains to be determinedlether NUSSLI has alleged that its provision

of the grandstands was partloé performance of that work. fine Lease Agreement, under “NUS’S

%31d. at p. 20.
%4Rec. Doc. 65-1 at p. 22.
¥5Rec. Doc. 68 at p. 21 (citing Rec. Doc. 47 at p. 27).

38 NUSSLI US, LLC v. NOLA Motorsports Host Committee, M@. 15-2372, Rec. Doc. 47 at p. 27.
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OBLIGATIONS,” NUSSLI agreed to the followingctivities: “(a) lease, supply, install and
thereafter remove the Equipment at the Eviengccordance with the time frames specified on
Schedule A hereto, (b) install the Equipment dudnigefore the Installation Period, and (c) remove
the Equipment before or during the Removal PerfodNUSSLI alleges that the Equipment
discussed in the Lease Agreement were grandst#ididSSLI does not allege anywhere in its first
amended complaint that the lease of the grandstevas part of the track improvements or safety
upgrades, or otherwise associated with any physical change to the immovable or its component
parts. Therefore, NUSSLI does not havelaim or privilege under the PWZ. Accordingly, the
Court grants the Chouest Defendants’ motion to dismiss NUSSLI's claims under the PWA.
H. Request for Leave to Amend

Finally, in the event that the Court grante tbhouest Defendants’ motion to dismiss as to
one or more of its causes of action, NUSSLI requdsit it be granted leave to amend its first
amended complaint in accordance with the Court’s riffih@ther than making such a general
request, NUSSLI fails to explain exactly whatendments could be made to address the
deficiencies in the complaint. Pursuanttiee Court's Scheduling Order, “[ajmendments to

pleadings, third-party actions, cross claims, and counterclaims shall be filed no later than January

7NUSSLI US, LLC v. NOLA Motorsports Host Committee, Ma. 15-2372, Rec. Doc. 47-2 at p. 1.

8NUSSLI US, LLC v. NOLA Motorsports Host Committee, Ma. 15-2372, Rec. Doc. 47 at p. 19.

%°The Chouest Defendants assert several other arguments in support of its motion to dismiss the PWA
claims. In light of the Court’s ruling that NUSSLI does hate a claim or privilege because it did not perform any

“work” as defined in the PWA, the Court need not address these additional arguments.

%0 Rec. Doc. 68 at p. 35.
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8, 2016, in accordance with the Federal Rules of Civil Procedure and Local Rulg Feiieral
district courts have the inherent power to enforce their scheduling étdans, Federal Rule of
Civil Procedure 16(b) provides that a schedubnder “may be modified only for good cause and
with the judge’s consent®

NUSSLI has already amended its complaint ofalywing the motions to dismiss filed by
the Chouest Defendants and NMEfEAt the time it amended its complaint, the Court had already
issued Orders on the motions to dismikxifby Defendants NOLA Motor, Chouest, and NMHC
in Andretti a case which is consolidated with thstant case for the purposes of discov&tyhe
claims in theAndrettiaction overlap with many of the claims at issue in this case, and the parties
here repeatedly reference the Court’'s Orders on the motions to disndiedrigiti Therefore,
NUSSLI was on notice regarding the Court’s likallings on certain legal arguments and claims
maintained here. Furthermore, NUSSLI has alkged, nor does the Court perceive, what
amendments could be made to &idrthe deficiencies in NUSSLI’s complaint. Therefore, the Court
concludes that NUSSLI has failed to demonstrate good cause and NUSSLI’s request for leave to

amend its complaint is denied.

31NUSSLI US, LLC v. NOLA Motorsports Host Committee, Ma. 15-2372, Rec. Doc. 39 at p. 2.

%2See Flaska v. Little River Marine Const. (389 F.2d 885, 887 n.3 (5th Cir. 1968) (citlrigk v.
Wabash R. Cp370 U.S. 626, 630 (1962)5ee also Finisar v. DirecTV Group, Ind24 F. Supp. 2d 896, 899 (E.D.
Tex. 2006).

33 Fed. R. Civ. P. 16(b)(4).

364NUSSLI US, LLC v. NOLA Motorsports Host Committee, Ma. 15-2372, Rec. Doc. 47.

%5 Rec. Docs. 40, 42.
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V. Conclusion

For the foregoing reasons, the Court conclukdasNUSSLI has failed to state a claim upon
which relief can be granted against the Chouest Defendants. Accordingly,

IT IS HEREBY ORDERED that the Chouest Defendants’ “Rule 12(b)(6) Motion to
Dismiss™®®®is GRANTED.

IT IS FURTHER ORDERED that NUSSLI's request for leato amend its complaint is
DENIED.

NEW ORLEANS, LOUISIANA , thi®9th day of July, 2016.

NANNETTE JOLINETTE BROWN
UNITED STATES DISTRICT JUDGE

366 Rec. Doc. 65.
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