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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF LOUISIANA

NUSSLI US, LLC CIVIL ACTION
VERSUS NO. 15-2167
c/w NO. 15-2372
NOLA MOTORSPORTS HOST COMMITTEE, SECTION “G”"(3)
INC., et al.
ORDER

In this litigation, Plaintiff NUSSLI US, LLC (“NUSSLI") alleges that it is owed money
unde a contrac it entererinto with NOLA Motorsport: Host Committee Inc. (“NMHC”), NOLA
Motor Club, LLC (“NOLA Motor”), anc Motor Realty L.L.C. (“Motor Realty”)* NUSSLI also
allege: thai Defendant NOLA Motor, Motor Realty LaneyC Racing L.L.C. (“Laney C Racing”),
Laney C, L.L.C. (“Laney C”), anc Laney Choues (“Chouest”) are liable to it under Louisiana’s
single busines enterprise alter-egc unjus enrichmen conversior anc frauc doctrines? Pending
beforethe CouriisNMHC’s “Motion to Dismiss Undel Rule 12(b)(6 For Failure to Statea Claim.™
Havinc considere the motion the memorandut in support the memoradum in opposition, the
record, and the applicable law, the Court will grant the motion.

|. Background

A. Factual Background

In its first amened complaint, NUSSLI alleges thaentered into a Lease Agreement on

I NUSSLI US, LLC v. NOLA Motorsports Host Committee, Ma. 15-2372, Rec. Doc. 47 at p. 1.
21d. at pp. 1-2.

®Rec. Doc. 67.
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or abou Novembe 4, 2014 with NMHC, NOLA Motor, anc Motor Realty? NUSSLI allege: that,
pursuar tothe LeastAgreemen the Lesse Partie:agreeito leastgrandstanc from NUSSLIand
NUSSLI agreer to supply install. anc thereafte remove the grandstanc that were to be usecin
connectiol with the 201¢ Indy Granc Prix of Louisiana> NUSSLI allege: tha' the Lesse Parties
initially agreeito pay NUSSLI$871,763.97 but latel requeste that NUSSLI make addition:and
deduction to its services bringing the total contrac price for 201 to $652,008.54 NUSSLI also
allege: that pursuant to the Lease Agreement, thesde Parties also agreed to pay NUSSLI
$884,840.4 for ar Even totake placein 201¢ anc $898,113.0 for ar Even to take placein 20177
NUSSLIallege:that to date it hasonly receive($293,404.0 for the 201 Event which, it asserts,
is lessthar the $374,00(in funds thaiwere designate by the State¢ of Louisian:for the “Grandstand
Build.”®

NUSSLI furthel allege: thal the Choues Defendant committe fraud by misrepresenting
to Andretti and by extension, NUSSLI, that the StaiBLouisiana’s $4.5 million appropriation,
alon¢ with Laney Chouest’s investment, would cover expenses incurred by the Racing Event,

including NUSSLI's feed

4 NUSSLI US, LLC v. NOLA Motorsports Host Committee, Ma. 15-2372, Rec. Doc. 47 at p. 24.
®Id.

61d. at p. 25.

"1d.

81d.

°1d. at p. 26.



B. Procedural Background

NUSSLI filed a complain on June 29, 2015° On Decembe 22, 2015 NMHC filed the
instan motion!! On Januar 8, 2016 NUSSLI filed ar amendd complaint, alleging claims of
breacl of contract unfair anc deceptivi trade practice pursuar to the Louisian: Unfair Trade
Practice anc Consume Protectiol Law (“LUTPA”), Louisian: Revise( Statutt§51:140: el seq,
fraud conversior unjust enrichment, failure to pay an open account, and claims pursuant to the
Louisian: Private Works Act (‘PWA”), Louisian: Revise(Statutt§9:4807elsec.*?OnJanuar 12,
2016, NUSSLI filed an opposition to NMHC’s motion to disniss.

OnJanuar 27,2016 this castwas consolidate with Andrett Sport: Marketing Louisiana
v. NOLA Motorsports Host Committfor discovery purposes ontj.

Il. Parties’ Arguments

A. NMHC’s Arguments in Support of Dismissal

NMHC move: to dismis¢ NUSSLI's fraud LUTPA, unjust enrichment, conversion, and
PWA claims pursuant to Federal Rule of Civil Procedure 12(£)(6).

1. Fraud

NMHC first assert that NUSSLI has failed to plead sufficient facts to support a fraud

'NUSSLI US, LLC v. NOLA Motorsports Host Committee, Ma. 15-2372, Rec. Doc. 1.

1 NUSSLI US, LLC v. NOLA Motorsports Host Committee, Me. 15-2372, Rec. Doc. 42.
2NUSSLI US, LLC v. NOLA Motorsports Host Committee, Ma. 15-2372, Rec. Doc. 47.
13 NUSSLI US, LLC v. NOLA Motorsports Host Committee, Ma. 15-2372, Rec. Doc. 51.
14 NUSSLI US, LLC v. NOLA Motorsports Host Committee, M@. 15-2372, Rec. Doc. 57.

*Rec. Doc. 67 at p. 1.



claim* NMHC contend thatin orde! to statea claim for fraud NUSSLI mus pleac facts showing
“a materia misrepresentatic or omissior of pas or existing fact, made¢ with the inteni to defraud,
on which the Plaintiff justifiabl relied anc which proximately caused the Plaintiffs’ damagZ’s.”
NMHC contends that NUSSLI has failed to plead fraud witl particularity requirec by Federal
Rule of Civil Procedur 9(b), whichrequire: a plaintiff to pleac the “time, place anc content of the
false representaons, as well as the identity of the person making the misrepresentation and what
[thai person’ obtaine( thereby.*® NMHC assert that NUSSLI fails to allege the time, place and
identity of the speake of the allegec misrepresentatiol anc fails to allege thar any of the
misrepresentatiolwere made¢to NUSSLI or its agents? NMHC aver:that Andretticommunicated
with NUSSLI on behalf of NMHC®

NMHC assert thai althougl NUSSLI allege: that NMHC misrepresente thai it was
adequatel capitalizec NMHC anc Andretti specifiecthe necessai capitalizatiorof NMHC in the
Racing Services Agreemen contrac betweel Andrettianc NMHC in which Andretti agreed to
manage the Evénas $1 millior? NMHC contend thar it providec $1 million anc thai neither
NUSSLInor Andrettidispute thisfact? Next, NMHC contend thaiNUSSLIallege:thaialthough

ar unname |persol represented that Chouest himself stood behind the venture, a “secret oral

%1d. at p. 5.

171d. (citing La. Civ. Code art. 1953).

81d. at p. 6 (citingwilliams v. WMX Tech., Inc112 F.3d 175, 177 (5th Cir. 1997)).
¥d.

2d.

2d.

21d.



contrac canno abrogat the cleal anc unambiguou terms of the Grandstanc contract which
clearly se forth terms of payment.® Furthermore NMHC assert that any reliance that NUSSLI
may claimin connectiolwith ar allegecmisrepresentaticto Andrettiis undermine by Andretti’s
owneven budgetwhichdoesnotlist arinvestmer from Choues?'In addition NMHC argue that
the facl thai the Presider of Andretti, Johr Lopes is ar attorne' add: further doub thai there was
any such personal guaran e.

Furthermore NMHC assert thai althougt NUSSLI allege: that ar unknowr person at an
unknowr timefailedtoinform AndrettithasNMHC would operatiasar instrumentalit of Chouest,
this allegatior make:little sens in light of NUSSLI’'s allegatior thalit reliec upor arepresentation
that Choues personall stooc behinc the venture? Finally, NMHC contend thai the allegatior is
sc non-specifit as to preclude any reasonabl investigation into the claim and fails to meet the
heightene pleadin¢requiremer of Rule 9(b) #’ As such NMHC assertthatNUSSLI'sfrauc claim
against NMHC should be dismiss¥d.

2. Unjust Enrichment

Next, NMHC move: to dismiss NUSSLI’s unjus enrichmer claim on the ground: that

NUSSLIhasanotheadequatremed atlaw ancany allegecenrichmer wasjustified by contract?®

Z1d.atp. 7.
Zd.
3d.
%d.
7d.
8 d.

¥1d.atp. 8.



NMHC contend that unde Louisianilaw, in ordeto stat¢ a claimfor unjus enrichmen NUSSLI
mus allege “(1) ar enrichmen (2) ar impoverishmen (3) a connectiol betweel the enrichment
anc resultincimpoverishmen (4) the absenc of ‘justification’ or ‘cause for the enrichmer and
impoverishmen anc (5) thai no otheiremed: al law is available to plaintiff.” ** NMHC assert that
Louisiané courts will allow unjus enrichment claims arising out of contractual relationships to
survive motions to dismis¢ only where it has beerdetermine thai na contractue remedie exist®
NMHC assert that NUSSLI entererinto a contrac with eithel Andrettior NMHC anc NUSSLI is
pursuin¢recoven in this cascunde breacl of contrac anc therefor« has anothe remed: at law.*

In addition NMHC contend that na enrichmer of NMHC without caus: exists®** NMHC
assertthaiLouisian: courtswill onlyfind “enrichment wherear entity’s “asset increase without
adequat compensatioi or his liabilities diminish” anc here thereis nacognizabl “asse increase”
to NMHC thar is attributablcto NUSSLI’s services? NMHC asserts that its assets and liabilities
were nearly totally dictate( by the Even budge createranc maintainei by Andretti > Furthermore,
NMHC contend thai the only cognizabl “diminishec liabilities” of NMHC would be thai fundsin

the Even budge were usec( to pay liabilities othel thar those allegedly due to NUSSLI under the

%01d. (citing Baker v. Maclay Props. C, No. 94-CA-1529 (La. 1/17/95); 648 So. 2d 888, 897).

311d. at pp. 8-9citing “We the People” Paralegal Servs., L.L.C. v. Watlsp. 33,480-CW (La. App. 2
Cir. 8/25/00); 766 So. 2d 744, 749).

2]d.atp. 9.
3d.

341d. (citing Gulfstrean Servs., Inc. v. Hot Energy Servs., IiND, 2004-1223 (La. App. 1 Cir. 3/24/05);
907 So. 2d 96, 101).

®1d.



grandstan contract* NMHC assertthaiany allegecenrichmer of NMHC arise: solely out of the
grandstanc contrac and where the justificatior or caus: for the enrichmer is the contractual
agreemer betweeithe parties Louisian: courtswill notfind unjus enrichmen®’ NMHC aver:that
payment made to creditor: otheli thar NUSSLIwere made by NMH pursuar to the Agreement
anc unde individual contract with othel creditors®® NMHC assert tha becaus NUSSLI fails to
allege thai it has na othel remed agains NMHC anc becaus any allegec enrichmen is justified
by contract, NUSSLI’s unjust enrichment claim should be dism®sed.

3. LUTPA

NMHC also moves to dismiss NUSSLI's DA claim on the grounds that NUSSLI has
failed to allege that NMHC participater in conduc thai “offends establishe public policy anc. . .
isimmoral unethical oppressiveunscrupulou: or substantiall injurious.™ NMHC contend that
the range of prohibitec practice unde LUTPA is extremel narrow anc LUTPA doe«not provide
ar alternatiremed: for simple breache of contract’* NMHC assertthatallege(LUTPA violations
committecfor “economicreasons are noi a violation of the statuttanc assert thar courts will look

for special relationships with power imbalances that of ar employer-employe relationshig*

% d.

371d. (citing Edwards v. Conforto636 So. 2d 901, 907 (La. 1993)).

% d. at pp. 9-10.

%1d. at p. 10.

401d. (citing Moore v. Goodyear Tire & Rubber G864 So. 2d 630, 633 (La. App. 2 Cir. 1978)).

“11d. (citing Cheramie Servs., Inc. v. Shell Deepwater Prod., No. 2009-C-1633 (La. 4/23/10); 35 So.
3d 1053, 1060).

“21d. at p. 11 (citingTurner v. Purina Mills, Ing.989 F.2d 1419, 1422 (5th Cir. 19; Lilawanti Enters.,
Inc. v. Walden Book C, No. 95-CA-2048 (La. App. 4 Cir. 2/29/96); 670 So. 2d 558, 561).

7



NMHC assert thatthe only allegation in NUSSLI’s complain regardin¢action: taker by
NMHC are “(1) [NMHC] refuse(to pay [NUSSLI] additiona funds after May 4, 2015, a (2) a
blanke conclusior thar NMHC’s actions (amon¢ othel actors constitutc ‘deception,
misrepresentaticand/o fraud’in violationof LUTPA.”** NMHC contend thaiNUSSLI's LUTPA
claim agains NMHC is fundamentall a reiteration of its breach of contract claim and as the
Louisian: Suprem Couri in Cheramit Services, Inc. v. Shel Deepwate Production Inc. held,
LUTPA doesnol provide aremed: for simple breacl of contrac claims? NUSSLI|assert thai the
soleallegatior of misconduc by NMHC isthatNMHC hasnoipaic NUSSLIamount allegediydue
under the grandstands contrést.

In addition NMHC argue thai the “specia relationship thai the Fifth Circuit founc to be
relevan in Turnel v. Purina Mills, Inc. does nol exisi betweel NUSSLI anc NMHC.* NMHC
assels that it cannot be construed hiave a level of power over NUSSLI similar to that in an
employer-employee relationsti ).

4. Conversion
NMHC assert that NUSSLI has failed to stete a claim for conversiol becaus the only

alleged “chattel” converted by NMHC is NMHC’s own mori& NMHC argue that NUSSLI's

conversion claim is based upon the allegation that NMHC has contir retain money owed to

“d.
4 1d.
|d. at p. 12.
48 d.
47d.

“1d.



NUSSLIunde the grandstanc contract* NMHC contend thataclaim for conversion requires that:
“(1) possessin is acquired in an unauthorized manner; (2) chattel is removed from one place to
anothewithoutintentto contro it; (3) possessic of the chatte is transferre without authority (4)
possessiciswithhelc fromownelor possessc (5) the chatteis alterecor destroyec (6) the chattel
is usecimproperly or (7) ownershi|is asserte ovel the chattel.** NMHC assert thar any money
in the possessic of NMHC is NMHC’s moneyanc NUSSLIdoes not argu¢ otherwise>! Therefore,
NMHC assert that NUSSLI has failed to stat¢ a claim for conversion and this claim should be
dismisseG?

5. Private Works Act

NMHC alscmovestodismissNUSSLI’s Louisian: Private Works Act claimonthe grounds
thaithis castdoesnotfeaturea“constructior project,’ it did notarise out of a “work,” noris NMHC
a“contractor’ asdefinec by the PWA > NMHC alsc adopt: the Choues Defendants argumentin
theirmotior to dismistNUSSLI's PWA claim > In the Choues Defendantsmotior to dismissthey
asert that because the PWA is in derogationcommon rights, the statute must be strictly

construeG: They content thai this rule of strict construction specifically applies to interpretation

21d.

01d. at pp. 12—13 (citingual Drilling Co. v. Mills Equip. Investments, In®&Nos. 98-C-0343, 98-C-0356
(La. 12/1/98); 721 So. 2d 853, 857).

*11d. at p. 13.

52d.

S d.

% 1d. (citing Rec. Doc. 40-1 at pp. 21-25).

% Rec. Doc. 65-1 at p. 21 (citi Shreveport Armature & Elec. Works, Inc. v. Harw&ll2 So. 463, 467
(La. App. 2 Cir. 1937)).



of key terms such as “owner” and “contract® Furthermore they assel thai the PWA, like alll
statute thai create civil penalties or privileges,hal not be extended by implication or by
considerations of equity’’

The Choues Defendant assel in their motior to dismis: thai the purpos: of the PWA is to
provide rights and remedies for “improvements of immovald NMHC contend that pursuant
to Louisian: Revise Statutt § 9:4808(A) work is definec as “a sincle continuous project for the
improvemen' constructior erection, reconstruction, modiftoan, repair, demolition or other
physical change of an immovable or its component pZ NMHC contends that there is no
“work” atissuein this castbecaus the rentin¢ of the grandstanc was not a continuou. projec for
the improvemer of the immovable¢ or its componet parts and was not even a part of any such
project® The Choues Defendant aveitharthe renta of the grandstanc was not a physica change
to the immovable or its component p&its.

The Choues Defendant alsc assrt that NMHC is not a corictor and NUSSLI is not a
subcottractor® They contend thai contracto is definecin § 4807(A’ as “one whc contract with
ar ownei to perforrr all or a pari of awork” anc 8 4807(C define: subcontractc as “one who, by

contrac made directly with a contractor or by a contrac thai is one of a series of contracts

%8 1d. (citing Shreveport Armature & Elec. Works, Int72 So. at 467-68)).
571d. at p. 22 (citint Fruge v. Muffolettp137 So. 2d 336, 582—-83 (La. 1962)).
%8 d. (citing 88 4801, 4802)).

€d.

01d.

fd.

821d. at p. 23.
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emanatin from a contractor, is bound to perform all mart of a work contracted for by the
contractor.®* NMHC assert thai it simply hac a lease for the facilityo use the racetrack, but
NMHC was not performing any constructiol on the lanc anc did not caust any physica chang: to
the land® The Choues Defendant contentthai “[a] lesso of lanc wha contract for work will not
be construe to be a contracto in ordel for @ would-be claiman unde the PWA to reach the
landowner and to gain a privilege against the land itS::If.”

The Chouest Defendants assert that whil®iV& addresses movables in a limited way, that
provisior is inapplicabl(to the temporar renting of grandstanc for the race event®® They contend
thal 8 4801(3 addresse “[s]ellers, for the price of movable solc to the ownel that become
componer parts of theimmovable or are consume al the site of the immovable or are consumed
in the machiner or equipmer usecal the site of the immovable.®’ The Choues Defendant assert
that NUSSLIwas not a seller only arente of the grandstand anc the grandstanc were not made
componer pariof the lands or consumeé? They contencthar Sectior 4801 (4 applie:to “[lJessors,
for the rent of movables used at the sitdh&f immovable and leased to the owner by written
contract, but thai this sectior anticipate movable sucl as equipmer usecduring a construction

project®® Additionally, the Choues Defendant contencthaifor a lesso of movable to gair rights

81d. at p. 22.

%1d. at p. 23.

% 1d. (Shreveport Armature & Elec. Works, Int72 So. X at 468-70)).
d.

51d.

8 d.

1d.

11



unde the PWA, the lesso mus eithel rent the movable to the owner under § 4801(4) or to a
contracto or subcontractcunde 8§ 4801(A)(4) however NUSSLIdid notleastthe grandstanc to
the landowner, but rather to NMHC, winas not a contractor or subcontracor.

The ChouesDefendantalscasselthasNUSSLI’s claimunde the PWA for movable fails
because 8§ 4802(G)(1) requires that for any right to arise under § 4801 or § 4802, the lessor of the
movable mus delivel a specific notice to the owner and to the contractor not more than 10 days
aftel the movable are first placec al the site of the immovable fouse in a worl! The Chouest
Defendant contencthai lack of notice nullifies the claim by the equipmer lessor’? They avei that
NUSSLI providec nc suct notice within 1C day: aftel the grandstanc were first placecal the site
and NUSSLI does not allege that it ¢ 1.

The ChouesDefendant alscasselthaiever wherethereis a“work,” ancwhere the project
ownelis a merelesso of the immovable property anc noi the ownel of the immovable property a
claimant under the PWA has rig only agains whateve right the lesso has to the immovabl¢?
Therefore they contend al most the privilege would apply to NMHC's leastrights notto the land

itself.”

1d. at p. 24.
d.

21d. (citing Hawk Field Servs., LLC v. Mid America Underground, L.N®. 47,078-CA (La. App. 2 Cir.
5/16/12); 94 So. 3d 136, 141).

?1d.
1d.

5 1d. (citing Sinclair v. Justice414 So. 2d 826, 828 (La. App. 4 Cir. 1982)).

12



B. NUSSLI’'s Arguments in Opposition to Dismissal

1. Fraud

In opposition to NMHC’s motion to dismiss, NUSSLI contends that it has pled sufficient
facts to give rise to a claim of fraud/* NUSSLI contend thai Federe Rule of Civil Procedur 9(b)
doet notrequire thar a plaintiff pleac thata misrepresentatic occurrecai specific time, anc courts
have accepte a montt perioc as ar adequat time frame!” NUSSLI also asserts that it has alleged
severe materia misrepresentatiol of facithai Chouesanc his busines associate made¢in relation
to Chouest’ assurancethat he took persone financia responsibilit for the Event!® Furthermore,
NUSSLlaver<that beginninconMay 12,2014 Chouesanchisbusinesassoiates misrepresented
the reasol why NMHC was establihec as the party to contrac with vendor: for the Event!®
NUSSLIcontend thai the specific misrepresentatior as well as the particula facts regardin(the
time, place, and intent behind the misrepresentations, are clearly®: tated.

NUSSLI contend that NMHC’s other arguments “merely raise factual disputes as to
NUSSLYI’s frauc claims which shoulc be reserve for trial.”® AddressinitNMHC’s contentiol that
NMHC and Andretti specified tl necessary capitalization of NMHC, NUSSLI contends that this

is irrelevan to the separat misrepresentatiol of faci thai Choues anc his busines associates

8 Rec. Doc. 69 at p. 7.

71d. (citing Juergens v. Urban Title Servs., In633 F. Supp. 2d 64, 77 (D.D.C. 2008)).
81d.

1d. at pp. 7-8 (citing Rec. Doc. 47 at pp. 9-10).

81d. at p. 8.

8 1d.
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made®? Next. NUSSLIassert that NMHC mischaracterizeits positior by arguin¢thar NUSSLI’s
allegation sugges a secre oral contract because the existence of an oral contract is not a
prerequisit to any claim pleade by NUSSLIanc becaus the misrepresentatiol occurretprior to
NUSSLI enterin¢ into the Lease Agreemer’i NUSSLI contend thai Andretti, as agen of the
Chouest Defendants, repeated the misrepresentations to N&3SLI.

2. Private Works Act

NUSSLI alsc contend thai it hes stated the requisite elements of a Private Works Act
claim® NUSSLI assert that unde the PWA, person wha perfornr work on an immovable,
includinc lessorsfor the reni of movables are granteca claim agains the owneranc the contractor,
as well as a privilege agains the immovable®® NUSSLI asserts that “the owner of immovable
property has persone liability unde the PWA to those wha perforrr work on the property ever as
tothose¢with whorr the owneldoe: nothave a contractue relationshig unles: the owneitimely files
a notice of contrac anc hac the generz contracto timely file a prope bond.”®” NUSSLI contends
thaiasalesso seekin(paymenfor therentof a movabl¢(the grandstand:placeconarimmovable,
NUSSLI “falls squarely within the express terms of the PViE\.”

NUSSLIalscincorporate by referenc the argumentmadein its oppositior to the Chouest

81d.

81d.

8 1d.

81d.

8 d. (citing La. R.S. 8§ 9:4802(A)(4) and (B)).
¥71d. (citing La. R.S. 9:4802, 4811).

8 1d.

14



Defendants motior to dismiss® There NUSSLIassertthaithe PWA is not limited to construction
project: anc is definec broadly as “a single continuou projec for the improvemen: construction,
erectionreconstructiormodification repair demolition or otheiphysicachangiof arimmovable
or its componer parts.® NUSSLI contend thatunde the statute the provisior “or otheiphysical
changt of ar immovable¢ or its componer parts’ encompass: a broac spectrur of activities and
there car be little dispute thar the various construction anc modifications requirec with respec to
the NOLA Motorsport: Park consiste of improvemen modifications repairs anc othel physical
change$! According to NUSSLI, the Cooperativ Endeavc Agreemer describes numerous
physicachangetothelancthaiwouldberequiredincludinctrackimprovement: safetyupgrades,
anc the installatior of grandstand® Furthermore NUSSLI assert that any argumer that the
temporar nature¢ of the grandstanc remove therr from the scopt of the PWA is “completely
belied” by the texi of the PWA which specificallyinclude:movable for rent which are temporary

by their very naturé

NUSSLI alsc argues that the notice required pursuant to Louisiana Revised Statute 8

9:4802(G)(1 was provided? Pointing to its amende complaint NUSSLI assert thal Defendants

receive(notice before the schedule date of delivery of the grandstanc anc during the erectior of

81d. at p. 10.
 Rec. Doc. 68 at p. 21.

1 1d. (citing NUSSLI US, LLC v. NOLA Motorsports Host Committee, Ma. 15-2372, Rec. Doc. 47 at p.
27).

2d.
%d.

%1d. at p. 25.
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the grandstand2> NUSSL | assert that Motor Realtywas designate a Lesse Party pursuar to the
Least Agreemer anc it receive« the notice?® Furtrermore, NUSSLI argues that Hawk Field
ServicesL.L.C.v.Mid Americe Undergrounc L.L.C,, a Louisiani Secon: Circuit Couri of Appeal
case the couri helc thai the failure of delivery of the notice to the ownel only defeats the in rem
privilege anc notthe in personar claim? NUSSLIassert thaiit properlyfiled a statemer of claim
anc lien within the time perioc requirec by the PWA anc any allegec failure regardin( the notice
requiremer unde 8§ 4802(G)(1 would be relevan only to the existenc of the privilege ancnotto
the claim against the own?¥".

3. Unjust Enrichment

NUSSLI contends that it has not alleged a claim of unjust enrichment against % vIHC.

4. LUTPA

In oppositior to NMHC’s motion to dismiss its LUTPA clait NUSSLI assert that while
it is true that LUTPA does not provide an att@ive remedy for simple breaches of contract,
NUSSLI's LUTPA claimagains NMHC is nol a simple breacl of contract:® NUSSLI|assert that
NMHC anc eacl of the Choues Defendant engage in unfair or deceptiviconduc in making false

anc misleadin(statemenito Andretti.** NUSSLI contend thaiits factua allegation demonstrate

%1d. (citing Rec. Doc. 47 at p. 33).

%1d. at p. 26.

1d. (citing No. 47,078-CA (La. App. 2 Cir. 45/16/12); 94 So. 3d 136, 141).
%1d.

% Rec. Doc. 69 at p. 10.

101d. at p. 11.

101 |d
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thaithe Choues Defendant misrepresentethe financia backin¢behincthe Even ancthatNMHC
anc the Choues Defendant improperly distributed the $4.5 million appropriated under the
Cooperativ. Endeave Agreemer anc failed to distribute the full $374,000 that had been
appropriate for the installatior of the grandstanc unde the Cooperativ Endeavec Agreemeni®?
NUSSLI contend thai the “orchestratiol of this Even as a purportet ‘nonprofit’ enterprise along
with the Choues Defendants dishones representation constituter an unfair trade practice?
NUSSLIcontend tharthe Choues Defendants actionsin utilizing NMHC astheirinstrumentality,
were aimed at misleading trade vendors as to the prospects for reply ment.

5. Conversion

In oppositior to NMHC’s motior to dismis: its conversiol claim, NUSSLI, citing a
Louisian: Third Circuit Couriof Appeal: case Broussarc Bolton Halcomlt & Vizzielv. Williams,
assert tha the tort of conversiol applie: to the wrongful exercis: of dominion over mone}’ In
Broussar, NUSSLIcontend thaithe cour helc thai the plaintiff hac state(a claim for conversion
where a lawyel withdrew funds from his trustaccoun despittthe existenc of ar agreemet thathe
would do so only upon certain terri%3.

In oppositior to NMHC’s argumer thai NUSSLI’'s claim for ccnversion is simply a

reiteration of its breach of contract clailUSSLI asserts that NMIC consented under the

Cooperativ Endeavao Agreemen which NMHC enterec into with the State of Louisian: for the

1021d. at p. 12.

103 Id

104 Id

10514, at p. 13 (citing 01-0219 (La. App. 3 Cir. 10/03/91); 796 So. 2d 791, 796).

106 |d
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allocatior of astategrant to devote$374,00(to the grandstan build, but,in spite of thaiagreement,
NMHC divertecthosefundsto othelrecipients® NUSSLIassertthailike the lawyelin Broussari|
NMHC anc the Choues Defendant wrongfully exercise dominior ovel the funds contraryto the
terms of the Cooperativ Endeavo Agreemen anc instea« disburse the funds for their own
benefit’* Therefore NUSSLI contend that it has state« a claim for conversioragains NMHC.*%°

IV. Law and Analysis

A. Legal Standard on a Motion to Dismiss

Federal Rule of Civil Procedure 12(b)(6) provides that an action may be dismissed “for
failure to state a claim upor which relief car be granted.*** A motior to dismis: for failure to state
a claim is “viewed with disfavor and is rarely granted! “To survive a motior to dismiss a
complain mus contair sufficieni factua matter accepte as true to ‘state a claimfor relief thai is
plausible on its face.”*? “Factua allegation mus be enougl to raise a right to relief above the
speculativ level.”** A claimis facially plausible wher the plaintiff has pleade: facts thaiallow the

court to “draw a reasonable inference that the defendant is liable for the misconduct &i‘eged.

Onamotior to dismiss asserte claims are liberally construe in favor of the claimant and

07 d.

1%81d. at p. 14.

191d. at p. 13.

10 Fed. R. Civ. P. 12(b)(6).

11 Kaiser Aluminum & Chem. Sales, Inc. v. Avondale Shipyards@ng.F.2d 1045, 1050 (5th Cir. 1982).

12 Asheroft v. Igbal556 U.S. 662, 678 (2009) (quotiBgll Atl. Corp. v. Twombly550 U.S. 544, 570
(2008)).

13 Twombly 550 U.S. at 556.

141d. at 570.
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all facts pleader are taker as true** However althougl requirecto accep all “well-pleadecfacts”

as true acourtis not required to accept legal conclusions as i “While lega conclusion can
provide the frameworl of acomplaint they mus be supporte by factua allegations.**’ Similarly,
“[tlhreadbartrecitals of the element of acausi of action supporte by mereconclusor statements”
will not suffice!* The complain neec not contair detailec factua allegations but it mus' offer
more thar mere labels legal conclusions, or formulaic reditans of the elements of a cause of
action!** That is, the complaint must offer more than an “unadorned, the defendant-unlawfully-
harmed-m accusation* Fromr the face of the complaint there mus be enougl factua matte to
raise a reasonabl expectatio thatdiscoven will reveaevidenciasto eact elemen of the asserted
claims!? If factua allegation are insufficieni to raise a right to relief above the speculativ level,
orif it isapparer fromtheface of the complain thaithereis ar “insuperable baitorelief, the claim
must be dismisse:

It is well-establishe that in decidin¢ whethe to gran a motior to dismis: pursuar to Rule

115 eatherman v. Tarrant Cnty. Narcotics Intelligence & Coordination 507 U.S. 163, 164 (1993)ce
also Tellabs, Inc. v. Makor Issues & Rights, L&h1 U.S. 308, 322—23 (2007).

118|gbal, 556 U.S. at 677-78.

171d. at 679.

H8d. at 678.

194,

12014,

21 ormand v. U.S. Unwired, Inc565 F.3d 228, 257 (5th Cir. 2009).

122 Moore v. Metro. Human Serv. DepMo. 09-6470, 2010 WL 1462224, at * 2 (E.D. La. Apr. 8, 2010)

(Vance, C.J.) (citingones v. Bogkb49 U.S. 199, 215 (2007 Farbe v. Lappin492 F.3d 325, 328 n. 9 (5th Cir.
2007).
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12(b)(6) a district couri may not “go outside the complaint.”* There is one recognize exception
to thai rule: a district court may conside document attache to the motior to disrriss if they are
referred t(in the complain and are central to the clai3l “In so attaching, the defendant merely
assist the plaintiff in establishing the basis of the suit, and the court in making the elementary
determination of whether a claim has been stel& If, however a district court consider other
informatior outside the complént, it mus trea the motior to dismist as a motior for summary
judgment‘*
B. Applying Louisiana Law

When a federal court interpregsstate law, it must do so according to the principles of
interpretatiol followed by tha state’«highes court?’ In Louisiana “courts mus begir everylegal
analysi: by examinin¢ primary source of law: the State’s Constitution, codes, and statui®s.”
Thestauthoritative or primary soturces of law are to be “contrasted with persuasive or secondary
source of law, suct as[Louisian¢ anc otheicivil law] jurisprudencedoctrine conventione usages,

and equity, that may guide the court in reaching a decision in the absence of legislation and

custom.™ To make a so-calle(“ Erie guess onar issu¢ of Louisian: law, the Court mus “employ

123 Rodriguez v. RutteB10 F. App’x. 623, 626 (5th Cir. 200%arter v. Target Corp 541 F. App’x. 413,
416-17 (5th Cir. 2013).

1241d.; see also In re Katrina Canal Breaches Litig95 F.3d 191, 205 (5th Cir. 2007).
125 Carter, 541 F. App'x at 416.
126 Fed. R. Civ. P. 12(dRodriguez 310 F. App’x at 626.

27 Am. Int'| Specialty Lines Ins. Co. v. Rentech Steel, 1820 F.3d 558, 564 (5th Cir. 201@en. Elec.
Capital Corp. v. Se. Health Care, In850 F.2d 944, 950 (5th Cir. 1991).

128 Shaw Constructors v. ICF Kaiser Eng'’rs, In895 F.3d 533, 547 (5th Cir. 2004).
1291d. (quoting La. Civ. Code. art. 1 rev. cmt. b).
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the appropriat Louisiena methodology” to decide the issue the way that it believes the Supreme
Courl of Louisian: would decide it.**¢ Althougt federal courts should not disregard the decisions
of Louisiana’« intermediat courts unles: they are “convinced that the Louisiana Supreme Court
would decide otherwise,” they are not strictly bound by t2m.
C. Analysis

1. Fraud

NMHC move:to dismis: the frauc claim agains it onthe ground: that (1) NUSSLIfails to
pleacfrauc with the particularityrequirecby Federe Rule of Civil Procedur 9(b); (2) NUSSLIfails
to allege that any supposed misrepresentations were actually made to NUSSLI by NMHC or its
agents anc (3) NUSSLI’s allegation of frauc “fail before ever the mos rudimentar scrutiny.’**?

“The element of aLouisianidelictua frauc or intentiona misrepresentaticcaus: of action
are: (a) misrepresentation of a material factngbyle with the intent tdeceive, and (c) causing
justifiable reliance with resultan injury.”** Pursuar to Federe Rule of Civil Procedur 9(b), “[i]n
alleging frauc or mistake a party mus state with particularity the circumstance constitutin¢ fraud
or mistake. Malice, intent, knowledge, and other conditions of a person’s mind may be alleged
geneally.” “What constitutes ‘particularity’ will necessly differ with the facts of each case . . .
"1 The Fifth Circuithasheld however thar “[a]t a minimum, Rule 9(b)equires allegations of the

particular: of time, place, and contents of the falsgresentations, as well as the identity of the

130 d. (citation omitted).

131 1n re Katrina Canal Breaches Litigd95 F.3d 191, 206 (5th Cir. 2007).
132 Rec. Doc. 67-1 at pp. 5-7.

133 Guidry v. U.S. Tobacco Co., Ind.88 F.3d 619, 627 (5th Cir. 1999).

134 Guidry v. Bank of LaPlag®54 F.2d 278, 288 (5th Cir. 1992).
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persol making the misrepresentatic anc what he obtained thereby?* In addition “[a]lthough
sciente may be ‘averrec generally,’ . . [tJo pleac scienter adequately, a plaintiff must set forth
specific facts that support an inference of frali¢ .”

NUSSLI assert thal it reliec upor several misrepresentatior made by Choues or his
busines associate statin¢ thai Choues took persone financia responsibility for the Event and

misrepresentations regarding why NMHC was forri3! NUSSLIpointstofour occasins on which

Choues allegedly made¢ statement that he personall' stooc behird the Eveni* However all of
thest specific allegation regarc statemeni made by Choues not by someon acting on behal of
NMHC. NUSSLI doe: allege in its first amende complain that “Chouest ar Sherma informed
[Andretti] thai the State gran of $4.E million to [NMHC], along with other revenues anticipated
from the Even aswell as Chouest’ persone commitmen ensurin(the Event’s financia viability,
thai adequat funds were availabl¢ to pay [Andretti].”** Sherma is allegec to be ar officer of

NMHC.** However NUSSLIdoe: not allege wher or where thest representatior were made nor

doe:NUSSLIallege to whonr thest representatior were made or how they were communicate to

135 Tel-Phonic Servs., Inc. v. TBS In8I75 F.2d 1134, 1139 (5th Cir. 1992) (internal quotations and citation
omitted).

1% Tuchman v. DSC Commc'ns Cqrp4 F.3d 1061, 1068 (5th Cir. 1994).

1% Rec. Doc. 69 at pp. 7-8.

1381d. at p. 7 (citing Rec. Doc. 47 at pp. 15-16). NUS8&lldges that: (1) Chouest represented to John
Lopes (“Lopes”), President of Andretti, on August 24-2%315 that he would stand behind the Event financially; (2)
Chouest represented to IndyCar officials on May 31, 2044hth would personally ensure the Event’s financial
success; (3) Chouest emailed Starke diaf/iTaylor”), Chief Marketing Officeiof Andretti, that he had no doubt of
the event’s operational success despite the fact that thezenwé&presenting sponsors”; and (4) Chouest stated in a
phone conference with Lopes and Taylor in early A30il5 that he would spend up to $2 million to ensure the
Event's success. Rec. Doc. 47 at p. 16.

1391d. at p. 4 (citing Rec. Doc. 47 at p. 13).

1ONUSSLI US, LLC v. NOLA Motorsports Host Committee, Ma. 15-2372, Rec. Doc. 47 at p. 12.
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NUSSLIsuctthat NUSSLI justifiably relied upon these statents. Therefore, this allegation cannot
form the basis for a claim for fraud.

NUSSLI alsc allege: that it was deceptivel led to believe by NMHC anc its member,
Michae Shermar thai the State of Louisian: requirec the formatior of NMHC, a non-profit, to
receive State funds ever thougt there is no suct requirement* Althougl the amende complaint
doe: contair specific allegation of Sherma making suct statement: thes« statementwere made
prior to the formatior of NMHC. Therefore the statemeni canno be attributecto NMHC anc this
allegatior canno form the basi« of a frauc claim agains NMHC either Accordingly NUSSLIhas
failed to plead sufficient facts to state a ilaagainst NMHC for fraud and the Court grants
NMHC'’s motion to dismiss NUSSLI’s fraud claim against it.

2. Unjust Enrichment

NMHC alsc movesto dismiss NUSSLI’s unjus enrichmer claim;** however in response,
NUSSLI contend that it has not plec ar unjus enrichmer claim agains NMHC.** In NUSSLI's
first amended complainip discussing its claim for unjust enrichment, NUSSLI only lists NOLA
Motor, Motor Realty, Chouest, Laney C. Racing, and Lané}' Therefore the Cour neec not
address this claim.

3. LUTPA

NMHC alsc move: to dismiss NUSSLI's LUTPA claim against it on the grounds that the

1411d. at pp. 9-10.
142Rec. Doc. 67-1 at p. 8.
143Rec. Doc. 69 at p. 10.

144NUSSLI US, LLC v. NOLA Motorsports Host Committee, Ma. 15-2372 Rec. Doc. 47 at p. 35.
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only allegation: are thai it refuse( to pay NUSSLI any funds after May 4, 2015, and a “blanket
conclusiol that NMHC'’s actions (among other actors) constitute ‘deception, misrepresentation
and/o fraud’ in violation of LUTPA.”** In opposition NUSSLI contend thai“INMHC] anc each
of the Choues Defendant engage in unfair or deceptiviconduc in making false anc misleading
statemeni to Andretti, anc sendin¢ Andretti out to contrac on their behal basd upon those
misstatements:*®

LUTPA, Louisian: Revise( Statutc 8 51:1401 declare unlawful “[u]nfair methods of
competitior anc unfair or deceptivi acts or practice in the conduct of any trade or commerce.”
LUTPA affords a caus: of actior to any natura or juridical persoi “who suffers any ascertainable
loss of money or moveabl property corporee or incorporea as a resul of the use or employment
by anothe persol of ar unfair or deceptivimethod act or practice declarei unlawful by [Louisiana
Revised Statute] 51:140% The Louisian: Suprem Court has state( thai the goals of LUTPA
include “halting unfair busines practice anc sanctionini the businesse which comnit them,
preserviniard promoting effective and fair competition, and curbing business practices that lead
to a monopoly anc unfait restrain of trade within a certair industry.”** What constitute ar unfair

trade practiceis to be determine by the courts ona case-by-casbasis'* Undel LUTPA, abusiness

actior is deeme “unfair” wher it offends establishe public policy anc wher it is “immoral,

145Rec. Doc. 67-1 at pp. 10-11.
146 Rec. Doc. 69 at p. 11.

147 Cheramie Serv., Inc. v. Shell Deepwater Prod., 2@09-1633, p. 6 (La. 4/23/10); 35 So. 3d 1053
(quoting La. Rev. Stat. 51:1409).

148 Quality Envtl. Processes, Inc. v. I.P. Petrol. Co.,,18013-1582 (La. 5/7/14); 144 So. 3d 1011, 1025.

149 Cheramie Serv., Inc2009-1633 at p. 10.
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unethical oppressive unscrupulou: or substantiall injurious to consumers*“ A busines action

is “deceptive’ wher it amount to fraud deceit or misrepresentatioi:; Ultimately, however “the

range of prohibited practices under LUTPA is extremely nari3iv.”

Asdiscusseabove NUSSLIhasnoiplecanyfalse or misleadin(statementallegediymade
by NMHC. At the core of NUSSLI's allegation is a claim that NMHC failed to pay it the amount
it was due under its contri anc the amoun that was allocate( for the grandstand build under the
Cooperativ Endeavc Agreemer with the State of Louisiana®> However the law is clear that
LUTPA doe: noi provide ar alternat remed: for simple breaches of contral! NUSSLI’s bare
assertions of deceptive conduct on the part of NMHC are insufficient to constitute deception,
unethica conduct or egregiou behavio thai would constitutc a claim pursuar to LUTPA.
Accordingly, the Court grants NMHC’s motion to dismiss NUSSLI's LUTPA claim against it.

4. Conversion

NMHC move:to dismiss NUSSLI's conversiol claim on the ground: thai the only alleged
“chattel” converteiby NMHC is NMHC’s own money*** In opposition NUSSLIcontend thaithe

tort of conversion applies to the wrongful exercise of dominion over i} In ordel to state a

claim for conversiol unde Louisian: law, a plaintiff must show one of the following: “(1)

150 Omnitech Int'l, Inc. v. Clorox Cpl1 F.3d 1316, 1332 (5th Cir. 1994).

31 Nola Spice Designs, L.L.C. v. Haydel Enters., 183 F.3d 527, 553 (5th Cir. 2015).
152 Quality Envtl. Processes, Ind.44 So. 3d at 1025.

153 Rec. Doc. 47 at p. 25.

%4 Turner v. Purina Mills, Ing.989 F.2d 1419, 1422 (5th Cir. 1993).

1% Rec. Doc. 67-1 at p. 12.

%6 Rec. Doc. 69 at p. 13.
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possessic is acquiret in ar unauthorize manner (2) the chattel is removed from one place to
anothe with theintenito exercisicontro ovelit; (3) possessic of the chatte is transferre without
authority (4) possessic is withhelc from the ownel or possessa (5) the chatte is alterec or
destroyed; (6) the chattel is used improperly; or (7) ownership is asserted over the </ attel.”

In support of its argument that it has pled sudint facts to state a claim for conversion,
NUSSLI cites a Louisiara Third Circuit Court of Appeal casBroussard Bolton Halcomt &
Vizzielv. Williams, statin¢that in thatcase the courihelc tharalawyer’s withdrawa of funds from
his trust accouni despitt the existenc of ar agreemer tha he would dc sc only on certair terms,
constituted a conversics In that case, two attorneys, who had each represented the same client,
signecar agreemer whereb one attorneagree: to place the full amoun of the attorneys feesin
his trust account until the parties resolved autis about the amount to which each attorney was
entitled™ Contraryto the agreemen one of the attorney withdrew the entireamoun fromthe trust
accoun for himself!** The courr helc thai the othel attorney wha did not receive any of the funds,
had a claim for both breach of contract and convei'Sion.

NUSSLI assert that here NMHC consente unde the Cooperativ Endeavc Agreement
to devote $374,00( of the gran funds from the Stat¢ of Louisian: to the grandstan build, but,

contrary to thai agreemen divertec thos¢ funds to othel recipient: without paying the amounts

37 pual Drilling Co. v. Mills Equip. Invs.Nos. 98-C-0343, 98-C-0356 (La. 12/1/98); 721 So. 2d 853, 857.
%8 Rec. Doc. 69 at p. 13 (citing 2001-0219 (La. App. 3 Cir. 10/3/01); 796 So. 2d 791, 796).

%9 Broussard 796 So. 2d at 793-94.

1%01d. at p. 794.

1611d. at 796.
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allocate(tothe grandstan build.*** However unlikein Broussary, in this case althougtmoneywas
allocate( in the Cooperativ Endeavc Agreemer to the grandstan build, it was not allocated
specifically to NUSSLI. At the time the Cooperativ Endeavc Agreement was signed on August
19, 2014 NUSSLI hac not yel enterec into a contrac with NMHC.*** Therefore NUSSLI's
conversiol claimis unlike thatin Broussarcbecaus NUSSLI hac nc right unde the Cooperative
Endeavor Agreement to those funds.

Thereforethis claimis indistinguishabl from NUSSLI’s breacl of contrac claim. A claim
thar money is owec to a plaintiff pursuar to contrac is insufficient for a plaintiff to state¢a claim

for conversiori®

“ Accordingly the Courigrantt NMHC’s motior to dismiss NUSSLI’s conversion
claim.

5. Private Works Act

NMHC alsc movesto dismis:the Private Works Act claim onsevere grounds (1) the PWA
doe: not apply because the Eventsaeot a construction project within the meaning of the PWA,;
(2) the PWA does not apply because NMH& not a contractor nor is NUSSLI a subcontractor

within the meanincof the PWA; (3) NUSSLIhasfailedto pleacthatit deliverecthe notice required

by the PWA; anc (4) al mcst, the privilege would apply to NMHC's lease rights, not the land

%2 Rec. Doc. 69 at p. 13.

163 NUSSLI US, LLC v. NOLA Motorsports Host Committee, Me. 15-2372, Rec. Doc. 47 at p. 14; Rec.
Doc. 47-2 at p. 9.

184 See New Orleans Jazz and Heritage Found., Inc. v. Kirk€8-1433 (La. App. 4 Cir. 5/26/10); 40 So.
3d 394, 406) (“Under the Agreement in effect betwi€Bhand the Foundation, KEI simply owes the Foundation
more money than it has paid. KEI failed to perfaatisfactorily under its contract with the Foundation.
Accordingly, the Foundation may recover the money forte=bawed to it under the contract, but it has not alleged
facts sufficient to support a finding that either KEM. Kirksey ‘wrongfully converted’ the rebates.”).
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itself.** In oppositionNUSSLIcontend that: (1) the modifications and physical changes to the land
in connectiol with the Indy Race¢ were clearly within the scopt of the PWA; (2) NUSSLI's claim

anc privilege are valid agains all of the Choues Defendant: anc (3) the notice required under
Louisiana Revised Statute § 9:4802(G)(1) was provited.

Pursuar to Louisian: Revise( Statutc 8 9:4802, “[t]he following persons have a claim
againsthe ownelanc a claimagains the contracto to securipaymen of the following obligations
arisinc out of the performanc of work unde the contract (1) Subcontractor for the price of their
work. . .. (4) Lessors for the rent of movable usecat the site of the immovable e leaseito the
contracto or a subcontractc by written contract. Pursuar to Louisian: Revise( Statut«§ 9:4801,
“[t]he following persons have a privilege on an immovable to secure the following obligations
arisinc out of awork on the immovable (1) Contractors for the price of theirwork. . . (4) Lessors,
for the rent of movables usad the site of the immovable and leased to the owner by written
contract. NUSSLI assert thal as a lesso seekin( paymen for the rent of a movable (the
grandstands) placed on an immovable, its claim falls squarely within the t¢the PWA and it
is entitlec to paymenfromthe ownelanc the contractor anc a privilege agains the immovable the
NOLA Motorsports Park®’

NUSSLI anc NMHC disagre ovel whethe the least of the grandstanc was pari of the
“performanci of work” as defined in the PWA. Louisiana Rised Statute 8 9:4808 defines work

as “a single continuou projec for the improvement, construction, erection, reconstruction,

1% Rec. Doc. 67-1 at p. 13.
1% Rec. Doc. 69 at pp. 9-10.

671d. at p. 20.
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modification repair demolition or othel physica changiof ar immovabl¢or its componer parts.”
NMHC assert thai there is nc “work” al issue¢ in this case as the grandstand rental was part of a
finite, three-day even® In opposition NUSSLI contend thai there car be little doub that the
various construction anc modification: requirec with respec to the NOLA Motorsport: Park
“consiste( of improvemen modifications repairs anc othel physica change to the Property.*®®
In NUSSLI'scomplaintit allege:thatNMHC agreeiin the Cooperativ Endeavc Agreemer with
the Stat¢ of Louisian: to “use appropriate funds to support planning, operations, and production
of the Indy Prix of Louisian: anc to build the requirec track improvement anc safety upgrade to
the NOLA Motorsport: Park requirec by IndyCal in ordel to hos the Event.”*’* NUSSLI has
thereforcallegecthaithereweretrackimprovemets and safety upgrades constituting “work” within
the meaning of the PWA.

However to state a claim unde the PWA, NUSSLI mus have allegec tha its provisior of
the grandstanc was pari of the performanc of thai work. In the Least Agreemen unde “NUS’S
OBLIGATIONS,” NUSSLI agreed to the following activities: “(a) lease, supply, install and
thereafte remove the Equipmen al the Event in accordanc with the time frame¢ specifiec on
Schedul A hereta (b) installthe Equipmenduring or before the Installatior Period anc (c) remove

the Equipmett before or during the Removal Pericit NUSSLI allege: thal the Equipment

%8 Rec. Doc. 65-1 at p. 22.

%9 Rec. Doc. 68 at p. 21 (citifgUSSLI US, LLC v. NOLA Motorsports Host Committee, Ma. 15-2372,
Rec. Doc. 47 at p. 27).

ONUSSLI US, LLC v. NOLA Motorsports Host Committee, Ma. 15-2372, Rec. Doc. 47 at p. 27.

" Rec. Doc. 65-2 at p. 1.
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discussein the LeastAgreemer were grandstandy’? NUSSLIdoe:nolallege anywheriin itsfirst
amende complain thai the lease of the grandstands was of the track improvement or safety
upgredes, or otherwise associated with physical change to the immovable or its component parts.
Therefore NUSSLI doet not have a claim or privilege unddre PWA. Accordingly, the Court
grants NMHC’s motion to dismiss NUSSLI’s claim under the PWA.

6. Request for Leave to Amend

Finally, NUSSLIrequestthat in the even thaithe Courigrantt NMHC’s motior to dismiss
astooneor more of its cause of action it requestharit be grante(leaveto amentits firstamended
complaint in accordance with the Court’s rul#’i Othel thar making suct a generz request,
NUSSLIfails to explair exactly wharamendmen coulc be mad¢to addres the deficiencie in the
complaint Pursuar to the Court’s Schedulint Order “[aljmendment to pleedings, third-party
actions cros: claims anc counterclaim shal be filed nalatei thar Januar 8,2016 in accordance
with the Federz Rules of Civil Procedur anc Local Rule 7.6."* Federe district courts have the
inherent power to enforce their scheduling oréZ anc Federz Rule of Civil Procedur 16(b)
provide: that a scheduing order “may be modified only for good cause and with the judge’s

consent.'’®

NUSSLIhasalread'amende its complain once following the motions to dismistfiled by

2NUSSLI US, LLC v. NOLA Motorsports Host Committee, Ma. 15-2372, Rec. Doc. 47 at p. 19.

3 Rec. Doc. 69 at p. 14.

"4 NUSSLI US, LLC v. NOLA Motorsports Host Committee, Ma. 15-2372, Rec. Doc. 39 at p. 2.

175 See Flaska v. Little River Marine Const. C289 F.2d 885, 887 n.3 (5th Cir. 1968) (citlrigk v.
yr\/ee)l(bz;sorz)g Cp370 U.S. 626, 630 (1962pee also Finisar v. DirecTV Group, Ind24 F. Supp. 2d 896, 899 (E.D.

176 Fed. R. Civ. P. 16(b)(4).
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the Choues Defendantanc NMHC.*"* At the time it amende its complaint the Cour hac already
issuecorder:onthe motionsto dismis:filed by Defendant NOLA Motor, Choues anc NMHC in
Andrett, with which this case is consolidated for the purposes of disc&§ The claims in the
Andrett actior overlag with many of the claims atissuein this castanc the partie: here repeatedly
referenc the Court’sorder:onthe motionstodismissin Andrett. Therefore NUSSLIwasonnotice
regardin¢the Court’s likely rulings on certain legal arguments and clai Furthermore NUSSLI
has not alleged nor doet the Couri perceive whai amendmen coulc be mace to address the
deficiencie in NUSSLI's complaint Therefore the Court concludes that NUSSLI has failed to

demonstrate good cause and NUSSLI’s request for leave to amend its complaint is denied.

TTNUSSLI US, LLC v. NOLA Motorsports Host Committee, Ma. 15-2372, Rec. Doc. 47.

18 Rec. Docs. 40, 42.
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V. Conclusion

For the foregoin¢ reason: the Couri conclude that NUSSLI has failed to state¢ a fraud,
LUTPA, conversion, or PWA claim against NMHC. Accordingly,

IT IS HEREBY ORDERED that NMHC “Motion to Dismis¢ Undel Rule 12(b)(6 For
Failure to State a Clairi/* is GRANTED.

IT IS FURTHER ORDERED that NUSSLI's reques for leave to amencits complain is
DENIED.

NEW ORLEANS, LOUISIANA , this29thday of July, 20186.

NANNETTEJOLIVETTE BROWN
UNITED STATES DISTRICT JUDGE

" Rec. Doc. 67.
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