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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF LOUISIANA

ANDRETTI SPORTS MARKETING LOUISIANA, CIVIL ACTION
LLC
VERSUS NO. 15-2167
NOLA MOTORSPORTS HOST COMMITTEE, SECTION: “G"(3)
INC., NOLA MOTOR CLUB, LLC, and LANEY
CHOUEST

ORDER

In this litigation, Plaintiff Andretti Sports Marketing Louisiana, LLC (“Andretti”) alleges
that it is owed money under a contract it eetleinto with Defendant NOLA Motorsports Host
Committee, Inc. (‘NMHC”)! Andretti alleges that Defendants NOLA Motor Club, LLC (“NOLA
Motor”) and Laney Chouest (“Chouest”) are also liable to it under Louisiana’s single-business
enterprise and alter-ego doctrirfézending before the Court is NOLA Motor and Chouest’s “Rule
12(b)(6) Motion to Dismiss, and Alternative 12(e) Motion for More Definite Stateniétaying
reviewed the motion, the memoranda in suppleetmemorandum in opposition, the record, and the
applicable law, the Court will grant the motion in part and deny it in part.

|. Background

A. Factual Background
In its complaint, Andretti allegethat this action arises out of a Racing Services Agreement

entered into by Andretti and NMH@, non-profit formed on June 26, 20°1th 2014, Andretti
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entered into negotiations with Chouest tongrihe Verizon IndyCar Series to NOLA Motorsports
Park for the first ever Indy Gna Prix of Louisiana (“Event”).NOLA Motor owns and operates
NOLA Motorsports Park, which ia racing and events facility located outside of New Orléans.
Chouest is the sole member of NOLA Motor.

Andretti alleges that Chouest represented, on numerous occasions during the negotiations,
that he “personally stood behind the Event” and would make sure that its obligations were fully
funded for the first year of the Eveéln July 6, 2014, Andretti and NMHC entered into the Racing
Services AgreemeritAndretti alleges that it was adviseatiNMHC was formed because the State
of Louisiana had agreed to hélmd the Event and the State re@gdigrant money to be received
by a non-profit’ According to Andretti, NMHC agred to pay Andretti $1,322,050 annually for its
management fee as well as for the event andcgecosts, regardless of the success of the'tace.
Under the Agreement, Andretti was to provide nggamaent services for races to take place in the

years 2015, 2016 and 20¥7.
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On August 19, 2014, NMHC entered into a CoopeedEndeavor Agreement with the State
of Louisiana to allocate $4.5 million of state funds for the EVewndretti alleges that
approximately $3.4 million of the money provideg the State of Louisiana went to capital
improvements in NOLA Motorsports Park and th# theprived NMHC of needed capital to fulfill
its financial obligations™ The Event took place on April 10-12, 20%%t is alleged that there are
no funds to pay the balance of Andretti’'s management fees or the event and servi€e costs.
B. ProceduralBackground

On June 16, 2015, Andretti filed a complaint against NMHC, NOLA Motor, and Chouest
(collectively “Defendants”), alleging claimsf breach of contract, unfair and deceptive trade
practices, unjust enrichment, and fratdndretti alleges that NOLA Motor and its sole member,
Chouest, are liable under Louisiana’s single bissirterprise, alter-ego, unjust enrichment, and
fraud doctrines® On June 24, 2015, Andrettled its “First Amended Complaint” to allege the
citizenship of parties identified in its original complaiht.

On July 30, 2015, Defendants NOLA Motor and Chouest together filed a “Rule 12(b)(6)

Motion to Dismiss, and Alternative 12(B)otion for More Definite Statement®The same day,
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Defendant NMHC filed a “Motion to Dismiss UndRule 12(b)(6) for Failure to State a Claif.”
On August 25, 2015, Andretti filed oppositions to both motl@NOLA Motor and Chouest filed
a reply memorandum, with leagéCourt, on September 2, 20¥The Court heard oral argument
on both motions on September 2, 2015. Here, thetConsiders only NOLA Motor and Chouest’s
motion to dismiss.

Il. Parties’ Arguments

A. NOLA Motor and Chouest’s Arguments in Support of Their Motion to Dismiss

NOLA Motor and Chouest move to dismiss Aeti's claims for breach of contract, unfair
and deceptive trade practices, unjust enrichment and ftaud.

1. Breach of Contract

NOLA Motor and Chouest first move to dismiss Andretti’'s breach of contract claim,
asserting that Andretti is precluded from nmgkthe argument that NOLA Motor and Chouest are
liable under a single business enterprise or ajfetleeory due to the terms of the Racing Services
Agreemenf® NOLA Motor and Chouest contend that,tire Agreement, Andretti conceded that
NMHC is “not an affiliate of NOLA Motor Qlb, LLC or any entity associated with the NOLA

Motorsports Park® Furthermore, they contend that Aattrlikewise sought its own provision that
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Andretti is not an affiliate of other entities wivhich it has some association and, therefore, the
provisions should be enforced for both parties.

NOLA Motor and Chouest additionally argue that although Andretti claims that it relied
upon verbal statements by Chouest that he would “back” or “guarantee” the Event, the Racing
Services Agreement specifically states that by entering the agreement, Andretti was doing so without
relying on any other written or oral assurances or course of cofidN©OL.A Motor and Chouest
also assert that the Agreement provides ithebnstitutes the complegreement between the
parties?® Furthermore, NOLA Motor and Chouest contémat Andretti stipulated in the “integration
provisions” of the Agreement that it would not cioles the Agreement amended or modified in any
way by any other written or oral statement, assteam course of practice, unless the modification
was in writing and signed by each duly authorized representative of Andretti and RIMHC.

NOLA Motor and Chouest assert that this clafiftlearly a contrivance after Andretti failed
to make the Event a financialcaess, which left [NMHC] unable to make the payments Andretti
desires.™ They contend that Andretti recognized aedepted that the Event may not turn a profit
from which Andretti could be paid and that the Agreement, in fact, had a provision precluding

NMHC from terminating the Agreement if Andretiin a deficit during the Event’s first two yedfs.
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NOLA Motor and Chouest contend that it was Antiteeresponsibility to manage the cash flow and
ensure that there would be sufficient money to timely pay all &bsts.

Furthermore, NOLA Motor and Chouest argue that Andretti’s claim must fail because the
single business entity and altagoetheories require proof of a legal relationship, and no legal
relationship exists between themselves &iMHC as neither NOLA Motor nor Chouest are
shareholders, members, directors, or officers of the comrifittd®LA Motor and Chouest
additionally maintain that the single business enterprise theory only applies to corporations and,
therefore, the breach of contract claim against Chouest should be disthissed.

Finally, NOLA Motor and Chouest contend tiRatdretti has failed to plead sufficient facts
under either the single business enterprise or alter ego th&drtesy assert that the general rule
is that a “member of a corporation shall not be personally liable for any obligation of the
corporation.®’ They contend that the Supreme Courtafiisiana has established five factors for
courts to consider when determining whethegply the alter ego doctrine: “(1) commingling of
corporate and shareholder funds; (2) failure to follow statutory formalities for incorporating and
transacting corporate affairs; (3) undercapittibra (4) failure toprovide separate bank
accounts and bookkeeping records; and (5) failoréold regular sireholder and director

meetings.® NOLA Motor and Chouest argue that Andretti has only pled one of the factors,
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undercapitalization, and that the allegatiottasally belied” by the agreement itséffThey assert
that NMHC fulfilled its obligation to have $1 mitlh in funds available to it in order to fund the
Event and even taking Andretti’'s allegations as true that $3.4 million was used on track
modifications, NMHC still complied under the agreement to have $1 million available for the
Event? Furthermore, they argue that despite Andretti’s claims that Chouest undercapitalized
NMHC, it has not alleged any duty Chouest had to capitalize NMHC ‘at all.

Addressing Andretti’s claim under the single ibess enterprise theory, NOLA Motor and
Chouest argue that courts have listed 18 factors that will support a finding of a single business
enterprise:

(1) corporations with identity or substami@entity of ownership, that is, ownership

of sufficient stock to give actual worlg control; (2) common directors or officers;

(3) unified administrative control of gmorations whose business functions are
similar or supplementary; (4) directorsdaofficers of one corporation act in the
interest of the corporation; (5) corporation financing another corporation; (6)
inadequate capitalization; (7) corporation causing the incorporation of another
affiliated corporation; (8) corporation yiag the salaries and other expenses or
losses of another corporation; (9) receiving no business other than that given to it
by its affiliated corporations; (10) quoration using the property of another
corporation as its own; (11) noncompliance with corporate formalities; (12) common
employees; (13) services rendered by thplepees of one corporation on behalf of
another corporation; (14) common offices; (15) centralized accounting; (16)
undocumented transfers of funds between corporations; (17) unclear allocation of
profits and losses between corporations;(@B8)iexcessive fragmentation of a single
enterprise into separate corporatiéhs.
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NOLA Motor and Chouest assert that Andretti haslgprecious few” of the 18 factors that would
support the application of that thed?y.

NOLA Motor and Chouest also address allegations made by Andretti regarding various
connections between the Defendants. NOLA Matod Chouest contend that the fact that
Defendants lobbied for the involvement and finalmatribution of the State of Louisiana provides
no basis for liability to be imposétiin addition, they argue that Andretti’s allegation that Chouest
“appointed” the five principals of NMHC isonsensical” because officers are appointed by a
company’s Board of Directors, and Andretti failsaltege that Chouest is even a director on the
Board?> NOLA Motor and Chouest also maintain thamtrary to Andretti’'s assertion, the fact that
Frank Csaki served as an accountant for NMH€aso holds the position of accountant for NOLA
Motor cannot serve as the basis for liabiligchuse “[i]f volunteering was the basis for liability
because it led to piercing corporate veils, hostrodtees would cease to exist and the city would
never host another major sporting eveftNOLA Motor and Chouest also assert that the
connections alleged b&ndretti that NMHC and NOLA Motoshare the same lobbyist and real
estate agent are “quite remoféRNOLA Motor and Chouest finally address Andretti’'s contention
that Chouest and Chouest-related entities benefitbedthhe Event, stating that “substantial rent is

overdue by [NMHC] to NOLA Motor,” which is “hardly a benefft”
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2. LUTPA

NOLA Motor and Chouest also move to disswAndretti’s claim under the Louisiana Unfair
Trade Practices and Consumeotection Law (“LUTPA”), arguing tat Andretti’s actual claim is
simply a breach of contract claim and that theedaw is clear that LUTPA is not a substitute for
such a claimt? NOLA Motor and Chouest argue that neitlthe breach of contract, nor Chouest’s
alleged unfulfilled promise to provide a guaranteg@ayments to Andretti, rise to the level of
egregiousness necessary to constitute a claim under LETIRAupport, they cite a case from
another section of the Eastddistrict of LouisianaAdministrators of the Tulane Educational Fund
v. Biomeasure, In¢! a Middle District of Louisiana cas8haw Industries, Inc. v. Brettand a
Louisiana First Circui€ourt of Appeal cas&elle Pass Terminal, Inc. v. Jolin, IftSecond, citing
Nursing Enterprises, Inc. v. Marf a Second Circuit Court of Appezse, they contend that to state
a claim under LUTPA, Defendants’ actions must have been taken with the specific purpose of
harming competition, which Andretti does not alléy&hird, NOLA Motor and Chouest contend

that Andretti does not plead the special relationship required for a LUTPA%laim.
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NOLA Motor and Chouest also move to disnilss claim for treble damages, arguing that,
under LUTPA, treble damages are only awardechses where the party engages in an unfair or
deceptive method, act, or practice aftenbgiut on notice by the Attorney GeneYalhey contend
that those requirements are not met in this case.

3. Unjust Enrichment

NOLA Motor and Chouest also move to dismmAndretti’s claim for unjust enrichment.
First, citingll Fire Records, L.L.C v. Cloudefia Louisiana Fourth Circuit Court of Appeal case,
andThreadgill v. Orleans Parish School Boaadcase from another section of the Eastern District
of Louisiana}’they assert that unjust enrichment isagtilable when Plaintiff has another remedy,
here a breach of contract claffSecond, they contend that Andretti cannot allege the essential
element of unjust enrichment that defendants were “enriched without ause.”

4. Fraud

NOLA Motor and Chouest move to dismidsdretti’'s fraud claim on the grounds that
Andretti cannot plead the two essential elemenritdudf to accurately disclose the information” and
proximate caus®.CitingBecnel v. Grodnef a Louisiana Fourth Circuit Court of Appeal case, they

contend that Andretti has not pled a duty tBdouest had to guarantee the Racing Services

57 |d. at p. 20 (citing La. Rev. Stat. § 51:1409).
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Agreement? They assert that, even if Chouest ag¢ ¢ime stated he would guarantee the Racing
Services Agreement, which he denies, “negotiations obviously changed” and Andretti signed the
Racing Services Agreement without that guarafftEarthermore, they assert that the loss alleged

by Andrettiis NMHC's alleged failure to paynéiretti under the Racing Services Agreement, a loss
they contend was not caused by Chouest in any*way.

In the alternative, NOLA Motor and Chouest aver that Andretti should be required to
supplement its allegations with more specific $aas required by Federal Rule of Civil Procedure
9(b)®” They assert that Andretti has only stathdt Chouest misrepresented his promise to
guarantee the Racing Services égment, but Andretti has not pled the time, place, the specific
content of each alleged misrepresentation, and the person to whom the misrepresentations were
made® They further aver that Andretti must also plead “malice, intent, knowledge, and other
conditions of the person’s mind” who made each misrepresentation.

B. Andretti’'s Arguments in Opposition
1. Breach of Contract
In opposition, Andretti argues that the contract provisions do not bar its argument that

Chouest and NOLA Motor acted as agie business entity and/or alter-€g@ndretti argues that

% Rec. Doc. 23-1 at p. 23.
% 1d.

% 1d.

5 1d. at p. 24.

% 1d.

9 1d.

° Rec. Doc. 30 at pp. 6-7.

11



the Racing Agreement provides that NMHC is ‘faot affiliate of NOLAMotor Club, LLC or any

entity associated witthe NOLA Motorsport Park™ However, Andretti contends that it is not
claiming that Defendants acted as “affiliates,” but rather that they acted &Famthermore,
Andretti asserts that the integration clause do¢preclude it from introducing evidence of fraud

and that many of the misrepresentations by Chouest occurred after the parties entered into the
Racing Services AgreemefitAndretti also contends that it nesgreed that it would be paid only

if the Event was profitable, artde Racing Services Agreement itself provided for payment in full,
regardless of the success of the evént.

Next, Andretti asserts that the failure ttege a legal relationship between NOLA Motor,
Chouest, and NMHC is not a bar to its claim becaosgts have held that no legal relationship is
necessary to extend the alter-ego theory or single business enterprise doctrine to inéividuals.
addition, Andretti contends that the allegatiorns sufficient to support the application of these
doctrines’ Andretti asserts that the factors to be cogrsid in determining the existence of an alter
ego and whether two entities are a “single bussnenterprise” are similar and they include:
“common ownership, directors and officers, employees, and offices; unified control; inadequate
capitalization; noncompliance with corporate folitres, centralized accounting; unclear allocation

of profits and losses between corporations; ompazation paying the salaries, expenses or losses

d.
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of another corporation; and undocumented trassiefunds between entities,” with no one factor
being dispositive’

Andretti asserts that it has made the followilhggations in support of the application of the
single business enterprise and alter-ego doctrines: (1) NHMC and its offices and members were
controlled by NOLA Motor and Chouest; (2) duringynéations leading up to the execution of the
agreement and in subsequent dealings, NOLA Motor and Chouest controlled all of the named
entities and handled and/or controlled thelidga with Andretti; (3) NOLA Motor and Chouest
formed and undercapitalized NMHC with the irtten of sheltering themselves from liability; (4)
the negotiations regarding the Event involvdtb@est, his companies, and his agents, including
Michael Sherman (“Sherman”), who acted as Chdsiesgpresentative and later served as a member
of NMHC,; (5) Sherman and Kristen Engeron, Prestebf NOLA Motorsports Park, were described
by Chouest to Andretti as “equity partnersitie Event; (6) NOLA Motor and Chouest allocated
$3.4 million of the money provided by the Statd_otiisiana for capital improvements to NOLA
Motorsports Park that was in excess of the amounts disclosed to Andretti; (7) Chouest was
personally involved in negotiatirtige terms of the Racing Services Agreement; (8) Chouest verbally
represented to Andretti that he personallyodt behind the event and would insure that its
obligations were fully funded in the first year) (@ior to the execution of the Agreement, Chouest
represented on multiple occasions that payment for Andretti’s services would be guaranteed through
the State of Louisiana’s appropriation and throGglouest’s own private investment; and (10) the

funds received from the State of Louisiana were instead set aside by Chouest to pay vendors who

7 1d. (citing Jackson v. Tanfoglio Giuseppe, S.R@15 F.3d 579, 587 (5th Cir. 2010)).
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performed capital improvements on the track oheotto prevent the vendors from placing a lien on
the track’®

Furthermore, Andretti asserts that almosrgwfficer of NMHC was a member of NOLA
Motor or acting as an agent of NOLA Motor amdChouest, NMHC had the same corporate office
as Chouest-related entities, and NMHC shared an accountant with Chouest-related®entities.
Andretti asserts that discovery will bear owtt€houest put personal funds into NMHC and/or
NOLA Motor to offset Event expenses and tmaney flowed between the Chouest-related entities
with poor financial discipline sudhat funds eventually land@tto Chouest’s personal accoufts.

Finally, Andretti contends that NMHC was undercapitalized and that the Racing Services
Agreement was specifically premised on the psenthat NMHC would receive an additional $4.5
million from the State, and that these funds wouldde to pay Andretti rather than for the benefit
of NOLA Motor 8!

2. LUTPA

Andretti asserts that although LUTPA does not provide an alternative remedy for simple
breaches of contract, its LUTPA claim against NOLA Motor and Chouest “isimgly an
alternative to its breach of contract claifh&ndretti contends that NOLA Motor and Chouest were

not signatories to the Racing Services Agreement and the allegations are not limited to the

8 1d. at p. 10.
1d. at p. 11.
80 d.
8 d.

82 Rec. Doc. 30 at p. 13 (citingubos de Acero de Mexico, S.A. v. Am. Int’l Inv. Corp, 882 F.3d 471 (5th
Cir. 2002)).
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contractual provisions of the Agreemé&hior is this “simply a case of Defendant Laney Chouest
failing to keep his promise to provide a guarantee of payments to [And¥&tti].”

First, Andretti contends that Chouest af@LA Motor engaged in deceptive, unethical,
oppressive and unscrupulous conduct sufficientdagbh claim under LUTPA. Andretti avers that,
prior to the execution of the Racing Servicesegmnent, Chouest represented that Andretti would
be compensated in full from the $4.5 million appraiad to NMHC by the State of Louisiana and
from Chouest’s personal investménlt contends that, after exe@n of the Agreement, Andretti
learned that NMHC did not hatke funds to pay Andretti under the Agreement and Chouest had
no intention of personally covering the amounts owed to it as he had previously repr&danted.
addition, Andretti avers that Chouest used the &tatgs to benefit his race track rather than pay
Andretti®” Andretti also contends that the assertiat the State of Louisiana required that funds
be distributed only to a non-profit corporation was inaccuifate.

Second, Andretti challenges NOLA Motor and Chogesssertion that in order to state a
claim under LUTPA, Chouest’s motive must have been “harm to compefitidndretti contends
that the cases cited by NOLA Motor and Chouestdirdistinguishable and, with the exception of

one case, all predate the Louisiana Supreme Court’s decisieimeimarie Services, Inc. v. Shell

8 d.
8 1d. (internal quotations omitted).
& 1d. at p. 14.
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Deepwater Productigrwhich Andretti claims explicitlygcognized standing under LUTPA for all
persons, not just business competitbrs.
Third, citingJ.M. Smith Corporation v. CiolinBharmacy Wholesale Distributors, LI%E
a case from another section oétkastern District ofouisiana, Andretti denies that a “special
relationship” is required under LUTPA Andretti asserts that the Louisiana Supreme Court in
Cheramie Services, Inpromulgated a two-prong test thatl aiot require a special relationsfip.
Andretti claims that the test requires that: “1) the person must suffer an ascertainable loss; and 2)
the loss must result from another’s use of umfeathods of competition and unfair or deceptive acts
or practices® Andretti asserts that even if a special relationship is required, such a réigtions
exists in this case because Andretti “washat mercy of Chouest, who, because he controlled
[NMHC] was able to meddle anohduly interfere with [Andretti’s] rendering of services, and who
deceptively guaranteed he would personally fuedréite to ensure [Andretti] would be pafd.”
Finally, Andretti contends that a challengétscentitlement to treble damages is premature
because a determination of whether Defendants ¢t@winued to engage in unfair trade practices
since the date Andretti filed its complaint will be further developed during discovery and therefore

is not an appropriate issue for a 12(b)(6) motfon.

% |d. (citing Cheramie Servs., Inc. v. Shell Deepwater Pi@@-1633, p. 6 (La. 4/23/10); 35 S0.3d 1053, 1057).
1 Nos. 10-1483; 10-786, 2012 WL 5493853 (E.D. La. Nov. 13, 2012) (Zainey, J.).
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3. Unjust Enrichment

Andretti asserts that its unjust enrichment claim is properly pled in the alternative under
Federal Rule of Civil Procedure 8, as the Coury fired that no privity ofcontract exists between
Andretti, NOLA Motor, and Chouest under the Racsegvices Agreement, “or because the contract
may be declared void due to fraud or error in the induceniént.”

4. Fraud

In opposition to the motion to dismiss the fraud claim, Andretti asserts that it has pled both
duty and proximate caus$®&Andretti contends that a duty was created at the time Chouest
represented that payments due to Andretti utideAgreement would beet by allocation of funds
by the State and that “he, personally, would enthedvent’s viability such that these funds from
the State grant were not otherwise spent to the detriment of [Andfe®ihtiretti claims that
despite Chouest’s representations, “Chouestl dimees intended to use this funding to protect
himself and his investnrm¢in [NOLA Motor].”*°° Andretti contends thatitas induced to enter into
the Racing Services Agreement directly bptthe defendants’ misrepresentatidtis:urthermore,
Andretti asserts that its loss was directly cauge@houest’s misallocation @finds for his benefit
and to Andretti’'s detriment and his failure tadebby his representation that he would personally

ensure the viability of the first year of the rde.

1d. at p. 21.

% 1d. at p. 22.

% 1d.
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In addition, Andretti asserts that it has suffitigalleged the time, place, and identity of the
speakers of the alleged misrepresentattdisndretti contends that, its complaint, it identified
the timing of the misrepresentation as “dayismio July 6, 2014,” and identified the people who
made the representations as Michael Sherman, Laney Chouest, and Kristin Efigerdretti
further contends that these representations alsoemade after the Racing Services Agreement was
executed®
C. NOLA Motor and Chouest’s Arguments in Further Support of Their Motion

In their reply, NOLA Motor and Chouest assidt Andretti “seriously misconstrues” the
Racing Services Agreement in its argument that NMHC was undercapitafix&l A Motor and
Chouest contend that although Andretti represeimés opposition that the Agreement specified
that the $4.5 million from the State would be usegay Andretti, there was no such requirement
in the Agreement’” Furthermore, NOLA Motor and Chouestsert that the “overwhelming weight
of the case law recognizes that for alter egugle business enterprise] claims, the individual
defendant must have some legal relationship thighcompany for which the plaintiff is seeking to
hold him liable . . .

NOLA Motor and Chouest also assert that none of the paragraphs cited by Andretti in

support of their fraud claim state who the misesentations were made to, which is a clear

103 |d. at p. 24.

104 1d.
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requirement for pleading fradt.Finally, NOLA Motor and Chouesbntend that the “vast weight
of the case law calls for dismissing the unjust enrichment claim because there are other claims
available to Andretti . . . 1*

IV. Law and Analysis

A. Legal Standard on a Motion to Dismiss
Federal Rule of Civil Procedure 12(b)(6) provides that an action may be dismissed “for
failure to state a claim upon which relief can be grant€dh’motion to dismiss for failure to state
a claim is “viewed with disfavor and is rarely grantéd."To survive a motion to dismiss, a
complaint must contain sufficient factual matter, ategas true, to ‘state a claim for relief that is
plausible on its face.**® “Factual allegations must be enough to raise a right to relief above the
speculative level™*A claim is facially plausible when thpaintiff has pleaded facts that allow the
court to “draw a reasonable inference that the defendant is liable for the misconduct alfeged.”
On a motion to dismiss, asserted claims aexdilly construed in favor of the claimant, and

all facts pleaded are taken as ttHf¢dowever, although required to accept all “well-pleaded facts”

19 1d. at p. 2.

101d. at p. 7 (citingd.P. Mack Indus., LLC v. Mosaic Fertilized C, 970 F. Supp. 2d 516, 521 n.2 (E.D. La
2013) (Feldman, J.).

11 Fed. R. Civ. P. 12(b)(6).

112 Kaiser Aluminum & Chem. Sales, Inc. v. Avondale Shipyards,@fé.F.2d 1045, 1050 (5th Cir. 1982).
113 Ashcroft v. Igbal556 U.S. 662, 678 (2009) (quotiBgll Atl. Corp. v. Twomblys50 U.S. 544, 570 (2008)).
114 Twombly 550 U.S. at 556.

115 1d. at 570.

116 | eatherman v. Tarrant Cnty. Narcotics Intelligence & Coordination 507 U.S. 163, 164 (1993)ee
also Tellabs, Inc. v. Makor Issues & Rights, L&1 U.S. 308, 322—23 (2007).
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as true, a court is not required to accept legal conclusions &s$'tiwhile legal conclusions can
provide the framework of a complaint, theyist be supported by factual allegatioH8 Similarly,
“[tlhreadbare recitals of the el@mts of a cause of action, supported by mere conclusory statements”
will not suffice!*® The complaint need not contain detailed factual allegations, but it must offer
more than mere labels, legal conclusions, or tdam recitations of the elements of a cause of
action’?® That is, the complaint must offer more than an “unadorned, the defendant-unlawfully-
harmed-me accusatiof?” From the face of the complaitihere must be enough factual matter to
raise a reasonable expectation that discovery wilakevidence as to each element of the asserted
claims!??If factual allegations are insufficient tdsa a right to relief above the speculative level,
orifitis apparent from the facd the complaint that there is an “insuperable” bar to relief, the claim
must be dismissed®

It is well-established that, in deciding whathegrant a motion to dismiss pursuant to Rule
12(b)(6), a district court may not “go outside the compldfitThere is one recognized exception

to that rule: a district court may consider docutaeaitached to the motion to dismiss if they are

7gbal, 556 U.S. at 677-78.

181d. at 679.

191d. at 678.

12014,

214,

1221 ormand v. U.S. Unwired, Inc565 F.3d 228, 257 (5th Cir. 2009).

122 Moore v. Metro. Human Serv. DepNo. 09-6470, 2010 WL 1462224,%a2 (E.D. La. Apr. 8, 2010)
(Vance, C.J.) (citindones v. Bogks49 U.S. 199, 215 (2007arbe v. Lappin492 F.3d 325, 328 n. 9 (5th Cir. 2007).

124 Rodriguez v. RutteB10 F. App’x. 623, 626 (5th Cir. 2009} arter v. Target Corp 541 F. App’x. 413,
416-17 (5th Cir. 2013).
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referred to in the complaint and are central to the cl&ifin so attaching, the defendant merely
assists the plaintiff in establishing the basigha&f suit, and the court in making the elementary
determination of whether a claim has been stafédf; however, a district court considers other
information outside the complaint, it must treat the motion to dismiss as a motion for summary
judgment*?’
B. Applying Louisiana Law

When a federal court interprets a state lawnust do so according to the principles of
interpretation followed by that state’s highest cotfiin Louisiana, “courts must begin every legal
analysis by examining primary sources of law: the State’s Constitution, codes, and st&tutes.”
These authoritative or primary sources of law are to be “contrastegevihasive or secondary
sources of law, such as [Louisiana and other leiwi] jurisprudence, doctrine, conventional usages,
and equity, that may guide the court in reagha decision in the absence of legislation and
custom.®**To make a so-calledEtie guess” on an issue of Louisiana law, the Court must “employ
the appropriate Louisiana methodology” to dediue issue the way that it believes the Supreme

Court of Louisiana would decide'it: Although federal courts should not disregard the decisions

125 1d.; see also In re Katrina Canal Breaches Litig95 F.3d 191, 205 (5th Cir. 2007).
126 Carter, 541 F. App’x at 416.
127 Fed. R. Civ. P. 12(dRodriguez 310 F. App’x at 626.

128 Am. Int'| Specialty Lines Ins. Co. v. Rentech Steel, 1820 F.3d 558, 564 (5th Cir. 201@gn. Elec.
Capital Corp. v. Se. Health Care, In850 F.2d 944, 950 (5th Cir. 1991).

129 Shaw Constructors v. ICF Kaiser Eng'rs, In895 F.3d 533, 547 (5th Cir. 2004).
130 |d. (quoting La. Civ. Code. art. 1 rev. cmt. b).

181 |d. (citation omitted).
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of Louisiana’s intermediate courts unless they “convinced that the Louisiana Supreme Court
would decide otherwise,” they are not strictly bound by th&m.
C. Breach of Contract Claim

NOLA Motor and Chouest argue that Antlrs breach of contract claim should be
dismissed on four grounds: (1) the single businessnise doctrine may not be applied to impose
liability on an individual; (2) there was no legalationship between NOLA Motor, Chouest, and
NMHC and therefore there can be no single bissieaiterprise; (3) the Racing Services Agreement
precludes Andretti’s claims; (4) Andretti has not psedficient facts to support an application of
either a single business enterprise or an alter ego theory; and (5) there was no legal relationship
between NOLA Motor, Chouest, and NMHC andréfore the defendants cannot be liable under
the alter ego doctring® The Court will address each of these arguments in turn.

1. Whether the Single Business Enterpris®octrine May Be Applied to Impose
Liability on an Individual

In Brown v. ANA Insurance Groughe Louisiana Supreme Coexplained that the single
business enterprise doctrine is “a theory fgoasing liability where two or more business entities
act as one. Generally under the doctrine, wheparations integrate their resources in operations
to achieve a common business purpose, each lsssimey be held liable for wrongful acts done in
pursuit of that purpose?* NOLA Motor and Chouest contend that the single business enterprise

doctrine applies only to corporations and themfomay not be applied to Chouest individuaffy.

132 |n re Katrina Canal Breaches Litig495 F.3d 191, 206 (5th Cir. 2007).
133 Rec. Doc. 23-1 at pp. 9-10.

134 2007-2116 (La. 10/14/08); 994 So. 2d 1265, 1266 n.2 (cBiegn v. Champion Ins. C&77 So. 2d 249
(La. App. 1 Cir. 1991)).

1% Rec. Doc. 23-1 at p. 9.
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In support, they quote the Louisianaurth Circuit Court of Appeal ihee v. Clinical Research

Center of Florida, L.C.explaining that “[w]hen a group of quorations integrate their resources

to achieve a common business purpose and do not operate as separate entities, each affiliated
corporation may be held liable for debts incurred in pursuit of the general business ptifpose.”
Andretti does not respond to NOLA Motor afithouest's argument that the single business
enterprise cannot be applied to an individual.

The Louisiana Supreme Court has explainedsihgle business enterprise is “a theory for
imposing liability where two or more business entities act as‘8h&ccordingly, as Chouest is an
individual, not a business entity, the Court findst the single business enterprise doctrine may not
be applied to Chouest in order to hold him liable for the breach of contract.

2. Whether There Can Be a Single Busirss Enterprise When There was No Legal
Relationship Between NOLA Motor, Chouest, and NMHC

NOLA Motor and Chouest also assert that they cannot be liable for NMHC’s debts under
the single business enterprise doctrine becauseder for corporations to constitute a single
business enterprise there must be a legal relationship between the two corporations, and no such
relationship exists in this ca$&.In opposition, Andretti contends that a claim premised on the

single business enterprise doctrine can survive absent any legal relatiéhship.

136 2004-0428 (La. App. 4 Cir. 11/17/04); 889 So. 2d 317, 323.

137 Brown v. ANA Ins. Grp2007-2116 (La. 10/14/08); 994 So. 2d 1265, 1266 n.2 (cBiegn v. Champion
Ins. Co, 577 So. 2d 249 (La. App. 1 Cir. 1991)).

1% Rec. Doc. 23-1 at p. 9.

1% Rec. Doc. 30 at p. 9.
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In support of their argumeiOLA Motor and Chouest citeee v. Clinical Research Center
of Florida, L.C,*°a Louisiana Fourth Ciuit Court of Appeal casé! NOLA Motor and Chouest
do not explain how this case supports their assegiating, in a parenthetical, only that the “single
business enterprise theory would pierce cafsoweil to impose corporate liability on parent
corporation.**?In Leg the court observed that the single business enterprise has been recognized
“as a vehicle for holding a group of affiliated entitiesponsible for the obligations of one of the
entities.™* Although the court used the term “affiliatedt’did not further define or explain that
term. The courévaluated the connections between thersg¢weerporations alleged to constitute a
single business enterprise using the eighteen faittentified by the Louisiana First Circuit Court
of Appeal inGreen v. Champion Ins. Ct.as relevant to a determination of whether corporations
constitute a single business enterptfé&he court inLeefound that although some of the factors
established in th&reencase may have been present, including shared offices and the corporations
having a non-controlling member in common, “basethentotality of the evidence in the record,
there clearly were not enough factors present to cagggauine issue of material fact as to whether

the defendant entities constituted a single business enterffise.”

140 2004-0428 (La. App. 4 Cir. 11/17/04); 889 So. 2d 317.
141 Rec. Doc. 23-1 at p. 9.

142 1d.

143 889 So. 2d at 323.

144 577 So.2d 249 (La. App. 1 Cir. 3/5/91).

145 | eg 889 So. 2d at 322-27.

146 1d. at 328.
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In opposition, Andretti cites a Louisiana$tiCircuit Court of Appeal casérayson v. R.B.
Ammon and Associates, It .asserting that, iGraysonthe court found that, “[i]f one corporation
is wholly under the control of another, the facitth is a separate entity does not relieve the latter
from liability. In such an instance, the former corporation is merely an alter ego or business conduit
of the latter.*®In Grayson Richard Ammon (“Ammon”) incorporated R.B. Ammon & Associates,
Inc. in order to supply temporary clerical and labor employ8eBecause the workers’
compensation coverage for the labor employéfestad the overall workers’ compensation rates,
Ammon decided to separate its clerical and labor business and encouraged his nephew, Chevis
Comeaux (“Comeaux”), to form a new corporation to provide temporary labor emptciees.
Comeaux formed CBC Temporary Staffing Servjtes. (‘CBC") and was the sole stockholdef.
The court found that there was sufficient evidetocgupport the jury’s factual determination that
the two corporations constituted a single business entet{fridee court noted that the evidence
demonstrated that Ammon handled all the day-to-day operations for CBC, the two corporations
operated under the same trade name, they shared the same office and computer system, all of the
daily operations were handled by R.B. Amnasnployees, and R.B. Ammon billed CBC'’s clients

without CBC directly reimbursing R.B. Ammon for any of these servites.

147 1999-2597 (La. App. 1 Cir. 11/3/00); 778 So. 2d 1.
148 Rec. Doc. 30 at p. 8.

149 778 So.2d at 21.

150 1d.

151 d.

152 1d. at 22.

153 |d
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Andretti also cites a case froamother section of the Eastern District of Louisiddana
Fide Demolition and Recovery, LLC v. Croshynstruction Company of Louisiana, fi¢Andretti
asserts that iBona Fide Demolition and Recovery, LLiie court noted that courts have “even
extended the [single business enterprise] theory to unaffiliated corporations that lack common
ownership . .. ¥ In Bona Fide Demolition and Recovery, LLtBe court found that although no
common ownership existed and there was no business relationship between the corporations,
considering th&reenfactors, the corporations constituted a single business entérpfibe.court
noted that the two corporations used the same office space and shared the same resources, the
president of one of the corporations controlled financial operations of both corporations, the
finances of the two corporations were intargled, and one of the corporations did not observe
many corporate formalities that might indicate its separatétfess.

Although, inLeg the Louisiana Fourth Circuit CourtAppeal found that the single business
enterprise applies to “affiliated entities,” othewucts have recognized that the doctrine can apply
to unaffiliated corporation$? Furthermore, the cases cited by Andretti demonstrate that no formal
legal relationship, such as thataparent corporation and its sidiary, is required in order for a
single business enterprise to exist. Accordingly, NOLA Motor and Chouest’s motion to dismiss
Andretti’s breach of contract claim is denied on the grounds that a legal relationship is required

between NOLA Motor and NMHC in order for them to constitute a single business enterprise.

154 690 F. Supp. 2d 435 (E.D. La. 2010) (Vance, C.J.).

1% Rec. Doc. 30 at pp. 8-9 (citifdpna Fide Demolition and Recovery, LL&D0 F. Supp. 2d at 445).
1% Bona Fide Demolition and Recovery, LL&0 F. Supp. 2d at 446.

157 1d. at 446-47.

138 Bona Fide Demolition and Recovery, LL&EDO F. Supp. 2d at 445 (quotiG@gayson 778 So.2d at 14).
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3. Whether the Racing Services Agreeemt Precludes Andretti's Breach of
Contract Claim

NOLA Motor and Chouest also assert thatdeetti’'s breach of contract claim must be
dismissed because the Racing SmsiAgreement precludes the cldiin support, NOLA Motor
and Chouest point to contractual prowis of the Racing Services Agreem&ha district court
may consider documents attached to a motion toisksifithey are referret in the complaint and
are central to the claiffi* As the Racing Services Agreenavas attached to NOLA Motor and
Chouest’'s motion to dismiss and was referenced in Andretti’'s complaint, the Court may consider
it in evaluating NOLA Motor and Chouest’s motion to dismiss.

In the Racing Services Agreement, the paragreed that “NMHG an independent non-
profit corporation” and that “NMHC is not afffiiate of [NOLA Motor] or any entity associated
with the Nola Motorsports Park® The Agreement defined “affiliate(s)” as “(1) all business units
and divisions of a party or its parent entities, and (2) any entity controlled by, controlling, or under
common control with such party®® The Agreement provided that “[t]he board members, officers,
and agents of NMHC may, from time to time, seirvanother capacity for [NOLA Motor] but such
service shall not create an affiliate relatiopsbetween NMHC and [NOLA Motor] or Nola
Motorsports Park*In opposition, Andretti asserts that thgreement does not preclude its breach

of contract claim against NOLA Motor and Chousstause “[Andretti] isot claiming that [NOLA

1% Rec. Doc. 23-1 at p. 6.

10 Rec. Doc. 23-2.

161 |d.; see also In re Katrina Canal Breaches Litig95 F.3d 191, 205 (5th Cir. 2007).
162 Rec. Doc. 23-2 at p. 2.

183 1d. at p. 1.

184 1d. at p. 2.
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Motor] and Chouest acted as ‘affiliates.’ [Andrettdims that they acted as a single business entity
and/or alter-ego. In other words, they were not just associated or affiliated, they acted's one.”
A contract has the effect of law for the paraes the words of a contract must be given their
generally prevailing meanin§®“When the words of a contractatlear and explicit and lead to no
absurd consequences, no further interpretation may be made in search of the parties®intent.”
Where a contract is unambiguous, the interpretation of the contract becomes a mattéf®of law.
Andretti asserts that agreeing that NMHC BI@LA Motor are not affiliates is not the same
as agreeing that they are not a single busimetgsprise. However, by signing the Racing Services
Agreement, which provided that NMHC is notafiliate of NOLA Motor, Andretti was agreeing
that NMHC was not controlleby NOLA Motor because “affiliate” was defined, in part, as “any
entity controlled by . . . such party.” Accordingly, the Racing Services Agreement precludes Andretti
from arguing, as Andretti does in its complaint, that NMHC and NOLA Motor constituted a single
business enterprise because “NMHC and it€eff and members, were controlled by Defendants,
[NOLA Motor] and Chouest®®
The Agreement also states that the facthbloard members, officers, and agents of NMHC

may serve in another capacity for NOLA Motoillwot create an affiliate relationship between

185 Rec. Doc. 30 at pp. 6—7.

1% | a. Civ. Code arts. 1983, 2047.

187 | a. Civ. Code art. 2046.

188 Strachan Shipping Co. v. Dresser Indus., I@@1 F.2d 483, 486 (5th Cir.1983).

%9 Rec. Doc. 1 at p. 3.
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NMHC and NOLA Motor:” Therefore, Andretti may not relypon the commonality of directors,

officers, or employees as the basis for argtivag NMHC was controlled by NOLA Motor either.
There are several factors that may be considered in a determination of whether a single

business enterprise existadano one factor is dispositiv€. Therefore the Racing Services

Agreement’s provision that NMHC is not an affitaof NOLA Motor, as has been defined by the

parties as “all business units and divisions of a party or its parent entities” and “any entity controlled

by, controlling, or under common control with syrty,” does not necessarily preclude a finding

that the two constituted a single business ens&pAccordingly, the Court will turn to NOLA

Motor and Chouest’s argument that Andretti has failed to plead sufficient facts to support an

application of the single business enterprise doctrine.

4. Whether Andretti Has Pled SufficientFacts to Support an Application of the
Single Business Enterprise Doctrine

The single business enterprise doctrine was first applied in Louisi@maen v. Champion
Insurance Cd/? In Green the court identified eighteen factdosbe used to determine whether a
group of entities constitute a “single business enggrnoting that no one factor is dispositive of
the issué’® These factors are:

1. corporations with identity or substahi@entity of ownership, that is, ownership

of sufficient stock to give actual worlg control; 2. common directors or officers;

3. unified administrative control of corpdi@s whose business functions are similar

or supplementary; 4. directors and officef®ne corporation act independently in

the interest of that corporation; 5. poration financing another corporation; 6.
inadequate capitalization (“thin incorporation”); 7. corporation causing the

10 Rec. Doc. 23-2 at p. 2.
11 Green v. Champion Ins. G&77 So. 2d 249 (La. App. 1 Cir. 1991).
172 577 So. 2d 249 (La. App. 1 Cir. 1991).

173 1d. at 257.
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incorporation of another affiliated corporation; 8. corporation paying the salaries and

other expenses or losses of another corporation; 9. receiving no business other than

that given to it by its affiliated corpdrans; 10. corporation using the property of

another corporation as its own; 11. noncompliance with corporate formalities; 12.

common employees; 13. services rendered by the employees of one corporation on

behalf of another corporation; 14. commoffices; 15. centralized accounting; 16.

undocumented transfers of funds between corporations; 17. unclear allocation of

profits and losses between corporatiomst &8. excessive fragmentation of a single
enterprise into separate corporatiofis.

Andretti treats the single business enterpnskaiter ego doctrines as one. Citing the Fifth
Circuit inJackson v. Tanfoglio Giuseppe, S.,R2Andretti asserts that the factors to be considered
in determining the existence of an alter ego and whether there is a single business enterprise are
similar!”® Andretti asserts that the factors “include, but are not limited to[:] common ownership,
directors and officers, employees, and offiaasified control; inadequate capitalization; non-
compliance with corporate formalities; centralizactounting; unclear allocation of profits and
losses between corporations; one corporationngatfie salaries, expenses, or losses of another
corporation; and undocumented transfers of furetsveen entities” but that “[n]Jo one factor is
dispositive.”” Andretti contends that its allegations audficient to support the application of the
single business enterpriaed alter-ego doctriné& Although Andretti identifies several allegations
in its complaint in support of itapplication of these doctrine&ndretti has failed to identify, in

either its opposition to the motion to dismiss or at oral argument, how its allegations support the

factors it asserts are to be considered in detémmthe existence of a single business enterprise.

174 1d. at 257-58.

175 615 F.3d 579, 587 (5th Cir. 2010).

176 Rec. Doc. 30 at p. 9.

17 1d. (quotingJackson v. Tanfoglio Giuseppe, S.Rd15 F.3d 579, 587 (5th Cir. 2010)).

178 Rec. Doc. 30 at p. 9.
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Andretti first points to several allegations it madlés complaint that appear to fall within
the category of “common ownership, direstand officers, employees, and officéS.Andretti
contends that “almost every afér of NMHC was, in fact, a m&er of [NOLA Motor] or acting
as an agent of [NOLA Motor] and/or Chouesttlweir dealings, NMHC had the same corporate
office as the other Chouest related entitiesluising [NOLA Motor], and that NMHC shared an
accountant with [NOLA Motor] and the Chouest related entiti@ahdretti specifically alleges that
Chouest appointed three of tificers of NMHC, the President of NOLA Motor, Kristen Engeron,
a lobbyist for Chouest, Michael 8&iman, and a real estate listing agent for NOLA Motor, Delisha
Boyd!® Andretti also alleges that Michael Sherman acted as Chouest’s representative during the
negotiations and later served as a memb&MHC and that both Sherman and Engeron “were
described by Chouest to [Andretti]‘agjuity partners’ in the Event® Andretti further asserts that
“[d]iscovery will also reveal that any distition between Michael Sherman and Kristen Engeron’s
roles as directors of NMHC and their roles as @ygés of [NOLA Motor] ad/or Chouestis a legal
fiction.”*83

Next, Andretti appears to assert that thveas “unified control” of NMHC by NOLA Motor

and Chouest* Andretti alleged in its complaint thi\IMHC and its officers and members, were

179 1d. at p. 10.

180 Rec. Doc. 30 at p. 11 (citing Rec. Doc. 1 at pp. 10-11).
181 Rec. Doc. 1 at p. 10.

182 1d. at pp. 4-5.

183 Rec. Doc. 30 at p. 11.

184 |d
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controlled by DefendantsNOLA Motor] and Chouest!®® Andretti also alleges that NOLA Motor
and Chouest “controlled all of the named entitied Bandled and/or controlled the dealings with
[Andretti]” during the negotiations for Racing Services Agreement and in subsequent délings.
On a motion to dismiss, the Court is required to take all well-pleaded facts as true, but “mere
conclusory statements” are not suffici&titAndretti has not provided any factual support for its
conclusion that NMHC and its members were “controlled” by either NOLA Motor or Chouest. Nor
has Andretti provided factual support for its asserthat the “distinction between Michael Sherman
and Kristen Engeron’s roles as directors of NM&t@ their roles as employees of [NOLA Motor]
and/or Chouest is a legal fictioH*Furthermore, as discussed abhovedretti agreed in the Racing
Services Agreement that NMHC was not controlled by NOLA Motor. Therefore, the Court finds that
Andretti has failed to plead sufficient facts to demonstrate that there was “unified control.”
Andretti also alleges that “NMHC was underitalized, inadequately capitalized, and thinly
incorporated such that it was insufficienfiynded, and had insufficient capital to support its
operations.*® In its opposition, Andretti contests NOLMotor and Chouest’'s claim that the
Agreement set forth NMHC's capitalization requirement at $1 milfibh.appears that Andretti’s
argument as to undercapitalization is based up@s#srtion that “the Racing Services Agreement

was specifically premised on the agreementNihMIHC would receive an addition [sic] $4.5 million

185 Rec. Doc. 1 at p. 3.

186 1d.

187 Ashcroft v. 1gbal556 U.S. 662, 677—78 (2009).
188 Rec. Doc. 30 at p. 11.

189 Rec. Doc. 1. at p. 12.

1% Rec. Doc. 30 at p. 11.
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dollars from the State, and that these funds wbaldsed to pay [Andretti] and not for the benefit

of [NOLA Motor].”*** At oral argument, however, Andreacknowleded that the contract was
silent as to how the $4.5 million was to be spent. Accordingly, the Court finds that Andretti has
failed to plead sufficient facts to demonstrate that NMHC was undercapitalized.

Andretti also asserts that “discovery wikdr out that Chouest put personal funds into
NMHC and/or [NOLA Motor] to offset Evenéxpenses, and that money flowed between the
Chouest-related entities with poor financial discipbneh that the funds ewatually landed in the
accounts of most importance to Chouest persoraily his Motorsports Park — into which Chouest
has sunk a king’s ransont? However, Andretti does not maleny factual allegations in its
complaint to support this assertion. If such datallegations existed, perhaps they could support
the factor that “one corporation [was] payitige salaries, expenses, or losses of another
corporation.” Although Andretti asserts that it can obtain this information in discovery, Andretti
does not provide any further explanation regartimg it believes that discovery will bear this out.
Furthermore, Andretti’s assertion that Chouest put his own personal funds into NMHC cannot
support a finding of single business enterprigeveen NMHC and NOLA Motor. Therefore, the
Court finds that Andretti has failed to plead sui#fnt facts to show that there was an unclear
allocation of profits and losses between NMHC, NOLA Motor, and Chouest.

Andretti also alleges that Chouest was acyivelolved in negotiating the terms of the

Racing Services Agreement and that he verballyesented to Andretthat he personally stood

191 Id

192 |d
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behind the event and would insure that its alins were fully funded in the first yet.
Furthermore, Andretti alleges that Chouest regoreed that payment for Andretti’s services would
be guaranteed through the State of Louisiargsapriation and Chouestsvn private investment,
but that the funds received from the State westead set aside by Chouest to pay vendors who
performed capital improvements to the trdtkAndretti does not explain how these allegations
support any of the factors or how these allieges support a finding #t NOLA Motor and NMHC
together constitute a single business enterprise.

Considering Andretti’s allegations and the factors to be considered in determieing th
existence of a single business eptise, the Court finds that eéhonly factor that Andretti has
sufficiently pled is that NMIC and NOLA Motor had in common certain directors, officers,
employees, and offices. The significance of this factor, however, is undermined by the fact that
NMHC is a non-profit corporation staffed on a volunteer bd3i$OLA Motor and Chouest assert,
and Andretti does not contest, that NMHQfpemed its work with “100% volunteerism®
Therefore, this is not a case where one corpmratias paying the salaries of another corporation’s
employees. Nor can this factor be usedupp®rt any inference of control of NMHC by NOLA
Motor, pursuant to the provisions of the Racing Services Agreement.

In Lee v. Clinical Research Center of Florida, L'*€.a case from the Louisiana Fourth

Circuit Court of Appeal, the plaintiff filed sugigainst several entities for breach of an employment

19 Rec. Doc. L atp. 7.

194 1d. at p. 8.

1% Rec. Doc. 23-2 at p. 1.
1% Rec. Doc. 23-1 at p. 13.

197.2004-0428 (La. App. 4 Cir. 11/17/04); 889 So. 2d 317.
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contract, alleging that the entities weygerating as a single business entergffs®n the motion

for summary judgment, in evaluating the telaship between the companies CRC Florida and
Florida Medical Management, the court foundttRlorida Medical Management’s acquisition of

a non-controlling interest in the company anduioented, interest-accruing loans to CRC Florida
were not sufficient to establish that CRC Flarahd Florida Medical Management were operating
as a single business enterpriS& he court also looked to the relationship between the companies
CRC Mississippi and CRC Floagwhich shared a member with a non-controlling interest in both
companies® The court found that the evidence showed that CRC Mississippi had maintained its
own bank accounts, paid its own expenses and taxes, and that there was no evidence other than the
common member of any of tleeher factors identified iGreenas relevant to a single business
enterprise analysis. As lreg here, the only factor Andretti hasfficiently pled in support of its
assertion that NOLA Motor and NMHC constéd a single business enterprise is common
directors, officers, employees, and office.

Andretti urges the Court to deny the motiondismiss, arguing that in considering the
factual allegations, the Court must “draw on [jtglicial experience and common sense, to analyze
whether those facts, which need not be detaitelspecific, allow the court to draw the reasonable
inference that the defendant is liable for the misconduct alleged [under the single business

enterprise/alter ego doctrinef” Andretti contends that iDiamond Services Corporation v.

198 1d. at 322.
199 1d. at 327.
20 |d. at 326.

201 Rec. Doc. 30 at p. 9 (quotimjamond Servs. Corp. v. Oceanografia, S.A. DE Q\N¥. 10-cv-00177, 2011
WL 938785, at *3 (W.D. La. Feb. 9, 2011)).
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Oceanografia, S.A. DE C.Van unpublished case from the Western District of Louisidrea
magistrate judge denied the motion to dismiss a claim based upon the application of the single
business enterprise doctriffé.Andretti avers that the coureasoned that if specific details
regarding accounting, allocation and corporate governance issuesequired to be specifically
pled at the motion to dismiss stage, essentralgase of this type could ever survive a motion to
dismiss, because the necessary facts wmeiid the sole possession of the defenééht.that case,
however, the court had found that the plaintiff batficiently pled several of the factors recognized
by the Fifth Circuit inJackson v. Tanfoglio Giuseppe, S.Rias factors to be considered in
determining whether a single business enterprise existed, including the existence of common
ownership, directors, and officers, unified control, and that one of the companies had paid some
debts and expenses owed by the otftdiere, the Court finds that Andretti has only sufficiently
pled, at most, one of these factors.

Accordingly, the Court finds that Andretti hiasled to sufficiently plead that NOLA Motor
and NMHC constitute a single business enterphiext, the Court will address whether Andretti
has stated claims for breach of contract ag&id_A Motor and Chouest pursuant to the alter ego

doctrine.

202 |d
203 Djamond Servs. Corp2011 WL 938785 at *6.
204 615 F.3d 579 (5th Cir. 2010).

205 Diamond Servs. Corp2011 WL 938785 at *5.
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5. Whether the Alter Ego Datrine May Be Applied to Impose Liability When
There is No Legal Relationship Between NOLA Motor, Chouest, and NMHC

NOLA Motor and Chouest contend that they cannot be held liable for breach of contract
under the alter ego doctrine because in order for the doctrine to apply, Andretti must allege a legal
relationship between NMHC, NOLA Motor, and Chouest and no such relationship?&hkd. A
Motor and Chouest assert that they are netrediolders, members, directors, or officers of
NMHC.?°"In opposition, Andretti asserts that no legaltietship is necessary to apply the alter ego
doctrine®

In Riggins v. Dixie Shoring Company, Inthe Louisiana Fourth Circuit Court of Appeal
found that the purpose behind the “piercing the corporate veil” and “alter ego” doctrines is to
“protect a creditor in his dealings with a shareholder who fails to distinguish, in transactions,
between the corporation and his identity as a sharehdfén. Riggins the plaintiffs originally
filed suit against Dixie Shoring Company, Inc. (Xi&"), with which they had contracted to have
their house levelet® During the litigation, however, Dixiéled bankruptcy pleadings and the
plaintiffs subsequently amended their petitioninolude as defendantd.P. Bajoie, a major

shareholder in Dixie, along with his son, Reginald Bajoie, an employee and officer at the

company?* The Fourth Circuit Court dippeal held that the alter ego doctrine was applicable only

208 Rec. Doc. 23-1 at p. 9.

207 1d.

208 Rec. Doc. 30 at p. 8.

209 577 So. 2d 1060, 1065 (La. App. 4 Cir. 199&y.d on other grounds590 So. 2d 1164.
210 |d, at 1061.

211 |d
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against shareholders of a corporation, andefoes found that Reginald Bajoie, who was an
employee and officer of the company, but not aedinalder, could not be held liable under the alter
ego doctriné*? The court found that the trial court had not erred, however, in piercing the corporate
veil and finding O.P. Bajoie, Dixie’s major shhodder, individually liable to the plaintiffé3 The

case was appealed to the Louisiana Supreme Court.

The Louisiana Supreme Court noted thag¢ thourth Circuit Court of Appeal had
“exonerated” Reginald Bajoie, but the court analyzed only the Fourth Circuit Court of Appeal’s
affirmation of the district court ruling that O.Bajoie could be held individually liable to the
plaintiffs under the alter ego doctrifé The Louisiana Supreme Court noted that under Louisiana
law, “[tlhe general rule [is] that corporations are distinct legal entities, separate from the individuals
who comprise them?® However, where a corporation is simthe “alter ego” of the shareholder,
the Louisiana Supreme Court statéwh corporate veil may be pierc&éiThe court noted that the
alter ego doctrine “usually involved situations where fraud or deceit has been practiced by the
shareholder acting through the corporation;” hosvet{a]nother basis for piercing the corporate
veil is when the shareholders disregard the ré@guedrporate formalities to the extent that the
corporation ceases to be distinguishable from its sharehofdefi& court stated that “[b]ecause

of the beneficial role of the corporate concép, limited liability attendant to corporate ownership

212 |d, at 1065.

23 d.

214 Riggins v. Dixie Shoring C0590 So. 2d 1164, 1166 (La. 1991).
215 |d. at 1167.

218 |d. at 1168.

217 |d
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should be disregarded only in exceptional circumstaricg3he Louisiana Supreme Court
identified several factors that courts may considezn determining whether to apply the alter ego
doctrine: “1) commingling of corporate and silawlder funds; 2) failure to follow statutory
formalities for incorporating and transacting cogteraffairs; 3) undercapitalization; 4) failure to
provide separate bank accounts and bookkeeping reemdlS) failure to hold regular shareholder
and director meetings™ The Louisian: Suprem Couri reverse the Fourtr Circuit Court of
Appeal holdincthai O.P Bajoie coulc noi beindividually liable unde the alteiegcdoctrine?* The
court reasoned that there was no evidence thaBaj&ie had used the corporate form to perpetrate
fraud, and that although some corporate formalitiere not strictly followed, the Bajoies had
followed most of the essential corporate formalite@she twenty-three years of the corporation’s
existence&?

In opposition, Andretti citelsliddleton v. Parish of Jefferspa Louisiana Fifth Circuit Court
of Appeal casé® At issue inMiddletonwas “whether a corporate official can avoid an exception
of res judicata by bringing, in his individual eagity, a suit already litigated on behalf of the
corporation.?”The court found that “[a]lthough it is alledjthat Mr. Middleton is not a shareholder

of [the corporation], shareholder status is netdhly element used in determining if veil piercing

218 |,

219 |,

20 |4, at 1172.

221 |4, at 1169.

222 97.324 (La. App. 5 Cir. 1/14/98); 707 So. 2d 454.

223 |d. at 455.
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is appropriate?** The court held that veil piercing “must be used in this instance not to impose
personal liability on Mr. Middleton but to prevent his use of subversive tactics to take an unjust
advantage of a legal distinction. Allowing a corpemaiticial to bring suiin his individual capacity,
solely for the purpose of avoiding an exception to res judicata, would be an unjust’fessit.”
NOLA Motor and Chouest, correctly assert, howe¥eiMiddleton was the president of the
corporation and therefore a legal relationship existed in that*¢agee court inMiddleton
referenced the Fourth Circuit Court of Appeal decisioRiggins but noted that itwWithers v.
Timber Products, Incanother case cited by Andretti, the Louisiana Third Circuit Court of Appeal
also pierced the corporate veil to hold liable espe who was not formally a shareholder in the
pierced corporatioff®

In Withers the trial court had held that defendant John Makar (“Makar”) was acting as the
alter ego of defendant Timber Products, #©n appeal, the Third Circuit Court of Appeal noted
that Makar was the sole stockholder and officénatime of Timber Products, Inc.’s incorporation,
but that Makar had testified that he had “swapped” one hundred percent of the stock of Timber
Products, Inc. to a judgment-proof individual in exchange for prop€ierefore, at the time the

plaintiff sought to pierce the corporate veil, kdawas no longer a stockholder of Timber Products,

224 |d. at 456.

2% |d. at 457.

??¢ Rec. Doc. 35 at p. 6.

21 Middleton 707 So. 2d at 455.

228 1d. (citing Withers v. Timber Prods., Inc674 So. 2d 1291 (La. App. 3 Cir. 2/6/91)).
#2% Withers 574 So. 2d at 1293.

20 1d. at 1295.
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Inc. The Third Circuit Court of Appeal noted tliag trial judge had found that the alleged transfer
of stock was “nothing more than a sham transfesn attempt by Makar to avoid exposure for
worker’'s compensation liability” and held that thal judge had not clearlgrred in finding Timber
Products, Inc. to be the alter ego of MakKar.

The Louisiana Supreme Court has noted tfdtercing the corporate veil is largely a
jurisprudential doctrine?®? In Ogea v. Merritt the Louisiana Supreme Court noted that

Louisiana courts have allowed a piercaighe corporate veil under two exceptional

circumstances, namekyhere the corporation is an alter ego of the shareholdeds

the shareholders have used the corpomatd defraud a third party (the “alter ego”

doctrine) and where the shareholders have failed to conduct a business on a

“corporate footing” to sch an extent that theorporation ceases to be

distinguishable from its shareholders
None of the cases cited by Anttreupport its contention that the alter ego doctrine may be applied
to an individual or entity who, as the facts herespnt, has never been a shareholder or officer of
the company whose veil the plaintiff seeks to piefbe. Court will not extend the alter ego doctrine
beyond its application in Louisiana courts. Accagly, in light of the deaions of the Louisiana
Supreme Court and the Louisiana Circuit CowftAppeal, the Court finds that the alter ego
doctrine may not be applied to NOLA Motor and Cretuerho are not alleged to have been officers,
directors, or shareholders of NMHC, in order to pierce the corporate veil in this case.

Having found that Andretti has failed to stek@ms for breach of contract against Chouest

and NOLA Motor pursuant to either the alter ego or the single business enterprise doctrines, the

Court grants NOLA Motor and Chouest’s motiordismiss Andretti’'s breach of contract claims.

%1 |d. at 1295-96.
232 Ogea v. Merritt 2013-1085 (La. 12/10/13); 130 So. 3d 888, 895.

233 1d. at 895 n.4 (emphasis added) (quotitarming Charlie, Inc. v. Perkins Rowe Assp2611-2254 (La.
App. 1 Cir. 7/10/12): 97 So. 3d 595, 598).
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D. LUTPA Claim

NOLA Motor and Chouest assert that Antife claim under LUTPA should be dismissed
because: (1) Andretti does not allege, as it mader LUTPA, that NOLA Motor and Chouest took
the alleged wrongful actions with the specificgase of harming competition; (2) Andretti has not
alleged the special relationship required farlam under LUTPA; and (3) Andretti’s claim is
simply for breach of contract and LUTPA does podvide a substitute for a breach of contract
claim?*The Court will address each of these arguments in turn.

LUTPA, Louisiana Revised Statute 8§ 51:14@&clares unlawful “[u]nfair methods of
competition and unfair or deceptive acts or practingte conduct of any trade or commerce.”
LUTPA affords a cause of action to any natungjuridical person “who suffers any ascertainable
loss of money or moveable property, corporeahoorporeal, as a result of the use or employment
by another person of an unfair or deceptive methcihr practice declared unlawful by [Louisiana
Revised Statute] 51:1405% The Louisiana Supreme Court has stated that the goals of LUTPA
include “halting unfair business practices and sanctioning the businesses which commit them,
preserving and promoting effective and fair competition, and curbing business practices that lead
to a monopoly and unfair restraintteiide within a certain industry® What constitutes an unfair
trade practice is to be determined by the courts on a case-by-cas& hlsisr LUTPA, a business

action is deemed “unfair” when it offends established public policy and when it is “immoral,

234 Rec. Doc. 23-1 at p. 15.

235 Cheramie Serv., Inc. v. Shell Deepwater Prod., R@09-1633, p. 6 (La. 4/23/10); 35 So. 3d 1053 (quoting
La. Rev. Stat. 51:1409).

236 Quality Envtl. Processes, Inc. v. I.P. Petrol. Co., 12013-1582 (La. 5/7/14); 144 So. 3d 1011, 1025.

%7 Cheramie Serv., Inc2009-1633 at p. 10.
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unethical, oppressive, unscrupulous, or safisally injurious to consumer$® A business action
is “deceptive” when it amounts to fraud, deceit, or misrepresenfatigttimately, however, “the
range of prohibited practices under LUTPA is extremely narféi.”
1. Whether the LUTPA Claim Must Be Dismissed Because Andretti Has Not Pled
that Defendants’ Actions Were Committed for the Purpose of Harming
Competition
NOLA Motor and Chouest contend that an mtien to harm competition is “an essential
element to a claim under [LUTPA}* They assert that Andretti's LUTPA claim should be
dismissed because “Andretti has not pled, anddcoot plead, that the alleged promise by Mr.
Chouest to guarantee the payments to Andretti was done for the purpose of harming competition”
and that such a pleading would maéke sense in this conté&tln opposition, Andretti contends
that none of the cases cited by NOLA Motor atd@est are analogous to Andretti’s claim and that
all except one predate the Louisiana Supreme Court’s decisiGheramie where the court
recognized standing under LUTPA for all persons, not solely business comgétitors.
The Fifth Circuit has observed that “[tlheat thrust of the LUTPA, modeled after the

Federal Trade Commission Act, 15 U.S.@5§ is to deter injury to competitio?* In support of

its motion to dismiss, NOLA Motor and Chouest diigrsing Enterprises, Inc. v. Mara case from

28 Omnitech Int’l, Inc. v. Clorox Cpl11 F.3d 1316, 1332 (5th Cir. 1994).

239 Nola Spice Designs, L.L.C. v. Haydel Enters.,,I#83 F.3d 527, 553 (5th Cir. 2015).
240 Quality Envtl. Processes, Ind.44 So. 3d at 1025.

2! Rec. Doc. 23-1 at p. 18.

242 1d, at pp. 18-109.

243 Rec. Doc. 30 at p. 14 (citir@heramie Serv., Inc2009-1633 at p. 6).

244 Omnitech Int’l, Inc. v. Clorox Cpl11 F.3d 1316, 1331 (5th Cir. 1994).
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the Louisiana Second Circuit Court of App&aln Marr, defendant Susan Marr was alleged to have
acquired trade secrets while working for her esypl and then starting a new company in direct
competition with her former employ&f. A jury found that she had committed an unfair trade
practice and rendered judgmémfavor of the plaintif?*’ The Louisiana Second Circuit Court of
Appeal reversed, holding that the plaintiff had not shown that Susan Marr was attempting to
intentionally harm her former employer in any veand that “[a] defendant’s motivation is a critical
factor; the actions must have been taken withspecific purpose of harming the competititif.”
However, NOLA Motor and Chouest have matinted to any factually analogous cases
where courts have dismissed LUA Blaims for failure to allege that the acts were committed with
the purpose of causing harm to competition. The cases cited by NOLA Motor and Chouest involve
a claim that former employees misapproprigtade secrets and engaged in unfair competiffon,
a claim that a nursing home failed to treat a resident with dignity and réS@ect,a claim that a
hospital attempted to stifle competition by pretuggna competing hospital from entering the full-

service hospital markét: In those cases, the courts found mt® harm the competition to be a

245 No. 30, 776 (La. App. 2 Cir. 8/19/98); 719 So. 2d 524.
28 1d. at 527-28.

247 1d. at 530.

248 |d, at 528, 530.

249 See Nursing Enters., In@19 So. 2d at 528-28DT Indus., Inc. v. Leeped4-655, p. 1 (La. App. 2 Cir.
6/22/01); 793 So. 2d 327.

20 Schenck v. Living Centers-East, r@17 F. Supp. 432, 435 (E.D. lEeb. 21, 1996) (Berrigan, J.).

%1 Monroe Surgical Hosp., LLC v. St. Francis Med. Ctr., 146,600, p. 2 (La. App. 2 Cir. 8/21/14); 147 So.
3d 1234.
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critical factor. However, in the more factually analogous cases, discuésedcourts have not
discussed a “critical factor” or “essential element” of intent to harm compéfition.

Furthermore, inndustrias Magromer Cueros y Pieles S.A. v. Louisiana Bayou Fur€inc.
the Fifth Circuit analyzed the defendants’ argutrthat a jury’s findig of liability under LUTPA
was inconsistent with the jury’s finding that tefendants did not act “with the intention to obtain
an unjust advantage over [the plaintifff*The Fifth Circuit agreed with the district court that
“LUTPA does not require a misrepresentation otthical conduct to be engaged in with the intent
to obtain an unjust advantage or to cause a loss or inconvenignRather, the Fifth Circuit
asserted that the statute “merely requires a slgoof ‘some element dfaud, misrepresentation,
deception or other unethical conduct on [a] defendant’s FattThe court held that “[bJecause
LUTPA does not require an intentdbtain an advantage or to cause a loss, there is no inconsistency
in the jury verdict.?’

The Fifth Circuit inLouisiana Bayou Furdid not find that there was any essential element
of an intent to harm competition, and in fact, rejected an argument that LUTPA required an intent
to obtain an unjust advantage or cause a lasgsonvenience to the other party. The LUTPA statute

provides only that “[u]nfair methods of competitiand unfair or deceptive acts or practices in the

22 Admins. of the Tulane Educ. Fund v. Biomeasure, Nw. 08-5096, 2011 WL 3268108 (E.D. La. 2011)
(Vance, C.J.)Shaw Indus., Inc. v. Brei#84 F. Supp. 1054 (M.D. La. 1998¢lle Pass Terminal, Inc. v. Jolin, Inc.
618 So. 2d 1076 (La. App. 1 Cir. 1998)OLA Fine Art, Inc. v. Ducks Unlimited, In&@8 F. Supp. 3d 602 (E.D. La
2015) (Vance, C.J.)).

253 293 F.3d 912 (5th Cir. 2002).

%4 d. at 921.

%5 1d. at 921-22.

26 1d. at 922.

257 |d
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conduct of any trade or commerce are hereby declared unlaWfline statute does not provide

that in order for there to be a violation under LUTPA there must be an intent to harm competition.
Accordingly, the Court denies the motion tsrdiss Andretti’'s LUTPA claim on the grounds that
Andretti has not pled a specific intent to harm competition.

2. Whether the LUTPA Claim Must BeDismissed Because There Was No Special
Relationship Between NOLA Motor, Chouest, and Andretti

NOLA Motor and Chouest contend that “a ‘special relationship,” akin to a fiduciary
relationship, is important inrding a violation of [LUTPA].%° In opposition, Andretti asserts that
after the Louisiana Supreme Court’s decisio@lireramie granting a right of action under LUTPA
to all persons, natural or juridical, a special relationship between the parties is not réQuired.
Andretti contends that, even if a special relationship is required, one existed in this case because
“[Andretti] was at the mercy d€houest, who, because he controlled the Host Committee was able
to meddle and unduly interfere with [Andretti'sgndering of services, and who deceptively
guaranteed he would personally fund the race to ensure [Andretti] would b&%baid.”

In its opposition to the motion to dismiss, Anttireites to a case from another section of the
Eastern District of Louisiand,M. Smith Corporation v. Ciolino Pharmacy Wholesale Distributors,

LLC.%? In J.M. Smith CorporationSmith, a pharmaceutical wholesaler, brought suit regarding

%8 | a. Rev. Stat. 51:1405.

29 Rec. Doc. 23-1 at p. 19 (citi@ark v. Am.’s Favorite Chicken C&®16 F. Supp. 586, 593 (E.D. La. Feb.
8, 1996);Shaw Indus., Inc. v. Bre#84 F. Supp. 1054, 1058 (M.D. La. Nov. 3, 1994)).

260 Rec. Doc. 30 (citin€heramie Serv., Inc. v. Shell Deepwater Prod., 2@09-1633 (La. 4/23/10); 35 So.
3d 1053).

%1 Rec. Doc. 30 at p. 17.

%2 Nos. 10-1483; 10-786, 2012 WL 5493853 (E.D. La. Nov. 13, 2012) (Zainey, J.).
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unpaid balances it alleged it was ow&dDefendant Ciolino Entities filed a counterclaim, alleging
breach of contract and a violation of LUTPAON a motion for summary judgment on the LUTPA
counterclaim, Smith argueider alia, that it was entitled to summary judgment because the Ciolino
Entities could not establish a special relationship between the Ciolino Entities and®Smith.
opposition, the Ciolino Entities disputed the contenti@t a special relationship or fiduciary duty
must be proven to maintain a claim under LUT®AThe court held that the line of cases that
established the need to prove a special oglakiip or fiduciary duty involved competitors, not
consumers and, were therefore inapplicable because the Ciolino Entities were better described as
consumers rather than business competitéihe instant case, however, cannot be described as
a consumer case.

In NOLA Fine Art, Inc. v. Ducks Unlimited, €% another case from another section of the

111

Eastern District of Louisianshe court stated that “only egg®us actions involving elements of

fraud, misrepresentation, deception, or other ucgtbhonduct will be sanctioned based on LUTPA’
and this ‘egregiousness’ often involves ‘the breach of a special relationship offust.”

The Court is not persuaded that Andretti’'STRA claim must be dismissed because there

was no special relationship between the partigSheramiethe Louisiana Supreme Court held that

23 1d, at *1.

264 Id

265 1d. at *4.

266 |d

267 Id

268 88 F. Supp. 3d 602 (E.D. La. 2015) (Vance, C.J.).

29 |d. at *8 (internal citation omitted).
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“LUTPA grants aright of action to any person, matwor juridical, who suffers an ascertainable loss
as a result of another person’s wé unfair methods of competiti and unfair or deceptive acts or
practices in the conduct of any trade or commetCélthough the Court does not find that Andretti
has demonstrated that such a relationship ekist®ugh its assertion that it was “at the mercy of
Chouest,” the Court is not convinced that allRA violation cannot occur without the presence of
a special relationship. The LUTPA statute doesstate that a special relationship is required
between the parties in order there to be a LUTPA violation. Furthermore, the Louisiana Supreme
Court inCheramieheld thatany persorwho suffers an ascertainable loss as a result of another’s
unfair method of competition andhfair or deceptive act or actice has standing under LUTPA.
Therefore, the Court declines to dismiss Aatitils LUTPA claim on the grounds that Andretti has
not pled a special relationship between the parties.

3. Whether Andretti’s Allegations Rise to the Level of a LUTPA Violation

NOLA Motor and Chouest also contend tAadretti's LUTPA claim should be dismissed
because LUTPA does not provide a substifar a breach of contract claffiin support, they cite
Administrators of the Tulane Educational Fund v. Biomeasure,draase from another section of
the Eastern District of Louisiari&.In Biomeasure, Ingthe plaintiffs brought suit alleging that the
defendants had deprived them of their rights pursuant to multiple agreements regarding the invention
of a drug?”® Plaintiffs then brought a claim pursuaatLUTPA alleging that the defendants had

“knowingly and willfully led Plaintiffs to believeéhat the dispute had been settled” and that the

270 09-1633 (La. 4/23/10); 35 So0.3d 1053, 1057.
2t Rec. Doc. 23-1 at p. 16.
272 No. 08-5096, 2011 WL 3268108 (E.D. La. 2011) (Vance, C.J.).

23 1d. at *1.
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parties had memoralized their agreement to st#tdecase, but then later failed to execute the
agreement’* The plaintiffs alleged that the defendaritsfure to execute the settlement agreement
rendered their conduct surrounding the agreemeunhtair method of competition and unfair and
deceptive act and practié@. The court found that there were no allegations of fraud or
misrepresentation in the complaint and the pifstherefore relied solely upon the ultimate failure
to execute the settlement agreensansupport for their claim under LUTPA The court held that
the defendants’ decision not to execute the final settlement agreement, even following extensive
negotiations, could not be distinguished from a simple breach of cofitr@etoting the Fifth
Circuit in Turner v. Purina Mills, Ing?"® the court stated that “[t]here is a great deal of daylight
between a breach of contract claim andetpegious behavior [LUTPA] proscribe€?Although
both cases involve an alleged failure to do somgtthat one promised, here there are allegations
of fraud and misrepresentation, unlikeBimomeasure, Inc.

NOLA Motor and Chouest also cighaw Industries, Inc. v. Bre# case from the Middle
District of Louisiana®® In Brett, plaintiff Nass obtained the brokeeaservices of the defendants to

locate a potential jotrventure partne®* According to the contract, if the defendants located a

274 |d, at *5, 7.

275 |d, at *7.

27 |,

277 |d,

278 989 F.2d 1419 (5th Cir. 1993).

279 |d, at 1422.

2% 884 F. Supp. 1054 (M.D. La. 1994)

81 |d. at 1055.
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partner, they would be compensated pursteatgrms mutually agreed upon in the futtfféVhen

the defendants located a potential partner, the defendants proposed that the terms of their
compensation be a lump sum amount and an indefinite participation in the Ptdftie. new
partner rejected the proposal and stated thabitld not form a joint venture if the defendants
insisted on being included in the joint venture as parfi€rhe defendants subsequently stated that
they would accept a lump sum payment as their entire brokerage comrfiiskiaeliance upon

the defendants’ concession, the new partner sigiettea of intent to form the joint venture with
plaintiff Nass?® Later, defendant Brett contacted the plaintiffs and requested an interest in the
profits, despite his earlier statement thatvoeild accept the lump sum alone as payrfémrett
admitted that he had entered into a secret agrdemitbrplaintiff Nass to Bbow him to share in the
profits and that he had misrepresented this?f&the plaintiffs brought suit under LUTPA, arguing

that the defendants had “actedbad faith and/or in a manner intended to deceive and coerce
plaintiffs into paying exorbitant brokerage feé%.”

The court found that the plaintiffs were notmizers of the class glaintiffs sought to be

protected by LUTPA and that the “suit is mor@lagous to a breach of contract dispute than one

282 |d
283 1d.
284 |d
285 |d
286 |d
287 Id
288 |d

%89 1d. at 1057.

50



involving unfair or deceptive act$®® Brettis more factually analogsuto the instant case than
Biomeasure, Inchecause iBrett, there was evidence of deceptiwhere one of the defendants
admitted to having misrepresented his previous agreeHowever this castwas pre-Cheramit,;
before which courts hac limited standincunde LUTPA to consumer anc busines competitors In
Brett, the court held that the case was more analogous to a breach of contract, but relied not only
upon the conduct at issue but also on the nature of the relationship between the parties and the fact
that they were not in competition with the defenddHts.

NOLA Motor and Chouest also ciBelle Pass Terminal, Inc. v. Jolin, Iif& a Louisiana
First Circuit Court of Appeal casi support of their argument thifie allegations at issue in this
case do not rise to a LUTPA violation. In that cdke,action arose out of a sale and mortgage of
property as well as transfer of lea$€3.he defendants filed a coentlaim pursuant to LUTPA?
The conduct alleged to form the basis oé thUTPA claim was that the plaintiffs had
“misrepresented their true intent by seeking tiotusion of language in the documents that would
give them the right to go onto the leased propertparate their business;” misrepresented that they
had, in fact, purchased the leased property intoresried to influence a cancellation of the lease;
and failed to disclose that they hadesy to abide by the terms of the le&s&he court held that

there was no allegation of any conduct that offezsiablished public policy or conduct that would

290 d, at 1058.

21 4.

292 618 So. 2d 1076 (La. App. 1 Cir. 1993).
298 |d. at 1077-78.

294 1d. at 1078-79.

295 |d
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be unethical, oppressive, or substantially rious as applied to a consumer or business
competitor?®® Furthermore, the court stated that none of the allegations implied that there was an
imbalance in negotiating pow&Y. Here, Andretti alleges that NMHC was formed by Chouest
“solely to capitalize on the race and to accept the state grant for his benefit, while avoiding any
financial liability for the Racing Event and sheltering other Chouest-related entities and Chouest,
individually, from financial liability therefor®®and that Chouest “falsely assured [Andretti] its fees
would be fully paid” when he never intended to pay Andf&tihese allegations contain conduct

that could be characterized as unethical.

The Court observes that this case is factually analogous to a case from another section of the
Eastern District of Louisian@&OLA Fine Art, Inc. v. Ducks Unlimited, I#€.In that case, the
parties entered into an agreement intending te ramney for the restoration of Cat Island, a small
island located off the coast of Southeast Louistarlaintiff NOLA Fine Art, Inc. agreed to paint,
sell, and ship a “Cat Island Poster” and dor2ft% of the proceeds to the restoration proj¥ct.
Defendant Ducks Unlimited, Inc. permitted NOLA Fine Art, Inc. to use the Ducks Unlimited logo
on select editions of the Cat Island Poster in exchange for a 20% licensitigMemrding to the

plaintiffs, Ducks Unlimited’s State Chairmarsalagreed to donate a portion of the licensing

2% |d. at 1081.

297 1d.

2% Rec. Doc. 1 at p. 16.

29 |d. at p. 12.

300 No. 13-4904, 2015 WL 631244 (E.D. La. Feb. 12, 2015) (Vance, C.J.).
301 1d, at *1.

302 1d.

303 |d
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revenues to the Cat Island project and send “dotests” advertising the prints to its memb#fs.
However, the parties did not execateritten contract to this effett In a later meeting, the Ducks
Unlimited Chairman indicated that the licensing f@esild instead go to general coastal restoration
rather than the Cat Island restoration projegtrticular and Ducks Unlimited would not send any
national emails advertising the Cat Island po¥ferlaintiff sued Ducks Unlimited for breach of
contract, detrimental reliance, unfair trade practices, and fraud under LouisiafiaTlhescourt
held that “absent contemporaneous intent ngetdorm, Ducks Unlimited’s failure to fulfill the
alleged promises is ‘merely a breach of contract which must be enforced by an action on the
contract.”%

This case is at the motion to dismiss stagererthe Court must take all well-pleaded facts
as true."Malice, intent, knowledge, and other conditions of a person’s mind may be alleged
generally.®® Andretti alleges in its complaint that there was contemporaneous intent not to pay
Andretti3'° Andretti alleges that although Chouest assktihat Andretti would be fully paid from
Chouest’s investments, Chouest “actually intehteonly fully pay those contractors who made

improvements to his race track or who had ongoing relationships with Chouest or who had the

304 1d.
%05 1d.
3 1d.
%07 1d. at *2.

%08 1d. at *10 (quotingHanover Modular Homes of N. La., Inc. v. Scottish Inns of A#3. F. Supp. 888, 892
(W.D. La. 1978)).

309 Fed. R. Civ. P. 9(b).

310 SeeRec. Doc. 1 at p. 12.
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ability to place a lien on NOLA Motorsports Park!

In opposition to the motion to dissd its LUTPA claim, Andretti cite€reative Choice
Home, Inc. v. Historic Restoration, In@ case from another section of the Eastern District of
Louisiana®?In that case, the plaintiff alleged thafetedant Historic Restation, Inc. (‘HRI”) had
improperly submitted a substantially revised proposal in a bid to obtain a contract as developer of
a housing development, despite an order bynhthesing authority prohibiting the revision of any
proposals*®*The court found that “[g]ivethe broad interpretation by Louisiana courts of LUTPA,
this allegation is sufficient to withstand HRI’s motion to dismiss under Rule 12(B){&)&ative
Choice Home, Inas not factually analogous to this caBewever, it supports Andretti’'s assertion
that violations of LUTPA are to be determined on a case by case basis.

Andretti also cites the Fifth Circuit’s decisionlinbos de Acero de Mexico, S.A. v. American
International Investment Corp, IA€ In that case, Tubos de Acero de Mexico, S.A. (“TAMSA”)
and American International Investment Corp. (“American”) had entered into a lease agreement
regarding ultrasonic testing pipe inspection equiprmiéiihe lease terms stated that the lease was
contingent upon TAMSA buying new ased equipment from American, American renovating any

inspection equipment needed by TAMSA while the equipment was being leased, and the condition

31 d.

2 No. CIV. A. 99-1569, 1999 WL 1009810 (E.D. La. Nov. 5, 1999).
33 1d. at *1-2.

34 1d. at *2.

315 292 F.3d 471 (5th Cir. 2002).

316 |d. at 474.
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that all spare parts must be purchased from Ame#iéamerican provided evidence on the motion
for summary judgment that at the time TAMSA eatkinto the lease agreement, TAMSA knew that
it was no longer going to purchase the equipment #onerican and that eventually TAMSA
purchased equipment from another company, not Ameft€am.addition, American provided
evidence that TAMSA undertook renovation of itssérg equipment througtontractors other than
American and that TAMSA “manufactured and/orghased from parties other than American spare
or replacement part$*® The Fifth Circuit held that “considering the deceptive and unethical
undertones of TAMSA's alleged bavior during the 1997 leaserjmal,” the LUTPA counterclaim
was not properly characterized as@re breach of contract claim and the court affirmed the district
court’s denial of summary judgmefit.

The Court finds that the instant case is analogolisioes de Acero de Mexico, Sithat
the instant case also cannot be properly characterized as a mere breach of contract claim. In this
case, Andretti alleges that “Chouest falsely ask[Aadretti] its fees would be fully paid through
the State appropriations or through his personastment, when he actually intended to only fully
pay those contractors who made improvemenksstoace track or who had ongoing relationships
with Chouest or who had the ability to plackea on NOLA Motorsports Park. Chouest provided
false assurances to [Andretti] throughout its penfance until they were ultimately informed they

would not be paid®* Andretti contends that Chouest and NOMotor were not signatories to the

317 1d. at 476.
318 |4,
319 |4
320 1d. at 482.

%21 Rec. Doc. 1 at p. 12.

55



Racing Services Agreement and the allegationsiing the basis of the LUTPA claim are not
limited to the contractual provisions of the Agreeméhndretti asserts that Chouest personally
led Andretti to believe that it would be fullympensated from either the $4.5 million appropriated
to NMHC and from Chouest’s personal investm&hfccording to Andretti, Andretti relied upon
those representations in executing the Racing &swigreement and it only learned afterwards that
NMHC did not have the funds to pay Andrettid that Chouest had no intention of personally
covering the amounts owed to AndrétfiAdditionally, Andretti alleges that NMHC was formed
by Chouest “solely to capitalize on the race anddoept the state grafar his benefit, while
avoiding any financial liability for the Racing Ent and sheltering other Chouest-related entities
and Chouest, individually, from financial liability therefdf>”

This case is also factually analogousindustrias Magromer Cueros y Pieles S.A. v.
Louisiana Bayou Furs, Ingca Fifth Circuit case in which thevart found that there was sufficient
evidence of a LUTPA violation to withstand a motion for judgment as a matter df®law.
Louisiana Bayou Furghe plaintiff and defendant Bayou Fursllemtered into a contract for the sale
of unprocessed nutria skiffé The plaintiff alleged that during the negotiations, it expressed

concerns about entering into an agreement with Bayous Furs, which was a newly formed

%22 Rec. Doc. 30 at p. 13.

33 1d. at p. 14.

324 1d.

%25 Rec. Doc. 1 at p. 16.

326 293 F.3d 912, 922 (5th Cir. 2002).

%7 1d. at 915.
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company??® Defendant Berry represented that there was no need for concern because another

company, Louisiana Land & Exploration Coamy, “stood behind Bayou Furs’s agreeméefitAt

trial, the jury found that both defendants had veddtUTPA and that the plaintiff had detrimentally

relied upon the representations made by the defentfa@s.appeal, the Fifth Circuit addressed

Bayou Furs’s argument that there is insufficiewitience to support a finding that Bayou Furs and

Berry engaged in the type of “egregious” cortdbat forms the basis of a LUTPA violatiéi The

Fifth Circuit upheld the district court’s denial Bayou’s motion for judgment as a matter of law,

holding that “[t]he jury could have found thatefendant] Berry’s representations, on behalf of

[defendant] Bayou Furs, that the contract Wasked by [another company], and the refusal of

Bayou Furs to perform under the contract dueh@anged market conditions, [was] unethicz.”
LUTPA provides a cause of action to “[a]ny person who suffers an ascertainable loss of

money or movable property . . . as the result@ibe or employment by another person of an unfair

or deceptive method, act or practice . 333 Andretti alleges that Chouastpresented that it would

be paid all the sums it was owed under thee&gent from the state funds and from Chouest’s

personal investment and that Chouest formed NMHC to avoid financial liability for the ¥vent.

Taking all well-pleaded facts as true, as the Cowgt on a motion to dismiss, the Court finds that

328 1d. at 916.

329 Id

330 1d. at 917.

331 d. at 921.

332 |d

333 La. Rev. Stat. § 51:14009.
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Andretti has stated sufficient facts to statdaam under LUTPA against Chouest. Therefore, the
Court denies the motion to dismiss Andretti’'s LUTPA claim against Chouest. However, Andretti
has not alleged any facts regarding a LUTPA violation committed by NOLA Motor. All of the
LUTPA allegations concern Chouest’s represeotatithat Andretti would be fully compensated
from Chouest’s personal investments. Accordintyig,Court finds that Andretti has failed to state
a LUTPA claim against NOLA Motor and therefore grants the motion to dismiss Andretti’'s LUTPA
claim against NOLA Motor.
E. Treble Damages Claim under LUTPA
NOLA Motor and Chouest also move to dissniAndretti’s claim for treble damages under
LUTPA.**® In opposition, Andretti asserts that a challenge to Andretti’s entitlement to treble
damages is prematui€® According to Andretti, on July 1, 201Which it asserts was the same day
that Andretti filed its complaint’ Andretti provided notice to the Louisiana Attorney General of
its LUTPA claim against Defendant§.Andretti asserts that “[w]hether the Chouest Defendants
have continued to engage in unfair trade pracsoase that date, which [Andretti] believes is the
case . .. will be further developed during disecg\and is not appropriate for a 12(b)(6) motidi.”
Under LUTPA, “[i]f the court finds the uafr or deceptive method, act, or practice was

knowingly used, after being put aotice by the attorney genertie court shall award three times

3% Rec. Doc. 23-1 at p. 19.

3¢ Rec. Doc. 30 at p. 17.

337 |n fact, Andretti filed its complaint on June 16, 2015. Rec. Doc. 1.
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the actual damages sustainéd Although Andretti asserts that it provided notice of its LUTPA
claim to the attorney general, Andretti does nogallenywhere in its complaint or in any amended
complaint that the attorney general has put the defendants on notice of a LUTPA violation, as
required by the statute in order to be entitletteéble damages. Accordingly, the Court finds that
Andretti has failed to state a claim for treble damages. Therefore, the Court grants the motion to
dismiss the claim for treble damages under LUTPA.
F. Unjust Enrichment Claim

Andretti alleges that NMHC, NOLA Motor ar€houest were enriched through Andretti’s
provision of services under the Racing ServiceseAment and that the track itself benefitted from
the “advertisement, global recognition and awareness” that resulted from the Andretti’s “successful
management of the Rac&”NOLA Motor and Chouest move diismiss Andretti’s claim for unjust
enrichment on the grounds that: (1) Andretti hasratla#ms available, and therefore may not assert
an unjust enrichment claim and @jdretti cannot allege the essential element of the claim that
NOLA Motor or Chouest were “enriched without cau¥8Ih opposition, Andretti asserts that the
unjust enrichment claim is properly pled in #deernative under Federal Rule of Civil Procedure
8 “as this Court may find that no privity of coatt exists between [Andretti], [NOLA Motor], and
Chouest under the Racing Services Agreement & @duecause the contract may be declared void
due to fraud or error in the inducemet{f Andretti does not address NOLA Motor and Chouest’s

argument that it cannot show that NOLA Motor or Chouest were enriched without cause.

30 La. Rev. Stat. § 51:1409(A).
31 Rec. Doc. 1 at p. 16.
%42 Rec. Doc. 23-1 at p. 21.

33 Rec. Doc. 30 at p. 21.
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Louisiana Civil Code Article 2298 provides that

A person who has been enriched withoutseaat the expense of another person is

bound to compensate that person. The terithtwt cause” is used in this context

to exclude cases in which the enrichmeastifes from a valid juridical act or the law.

The remedy declared here is subsidiarysral not be available if the law provides

another remedy for the impoverishment or declares a contrary rule.
The requisite elements of a claim for unjwstrichment are: (1) an enrichment; (2) an
impoverishment; (3) a connection between thecbmment and the impoverishment; (4) an absence
of justification or cause for the enrichment and impoverishment; and (5) no other remedifat law.

The existence of another remedy at law will preclude an unjust enrichment cleiadiéns
v. MedSouth Record Management, Itk Louisiana Supreme Court held that a plaintiff was
precluded from seeking to recover under unjusicement because in his original petition he
alleged that he had suffered harm as a “direct result of the negligent and tortious conduct” of the
defendant®® The court found that it was of no consequence that the plaintiff's tort claims had
prescribed and held that “[b]ecause the law mlediplaintiff with another remedy,” the plaintiff
had failed to state a cause of action for unjust enrichfffent.

NOLA Motor and Chouest argue that because Atidnas a breach of contract claim against
NMHC, Andretti has another remedy and therefosy not assert an unjust enrichment clim.

In support, NOLA Motor and Chouest cite a Leiaha Fourth Circuit Court of Appeal caldsire

Records, L.L.C v. Cloud€éff In that case, the plaintiff, Il Firentered into an exclusive contract

344 Baker v. Maclay Props. Ca94-1529, p. 18 (La. 1/17/95); 648 So.2d 888.
35 2010-0352, p. 2 (La. 6/4/10); 38 So. 3d 241.

346 Id

%47 Rec. Doc. 23-1 at pp. 20-21.

348 2006-0763 (La. App. 4 Cir 1/31/07); 951 So. 2d 1272.
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with the defendant, Clouden, who subsequently sigm®ther contract with Forefront and Inner
City, in violation of hg contract with Il Firé? The trial court found that Il Fire was entitled to
recover from Forefront and Inner City on the basis of unjust enrichffie@n appeal, the
defendants argued that the trial court had eimeadlowing the unjust enrichment claim and the
Fourth Circuit Courbf Appeal agreeé* The court held that the fifrequirement for proving unjust
enrichment, whether there was no other remeldyeavailable to plaintiff, had not been ni&The
court held that “Il Fire’'s remedy was against Klouden. Itis clear that Mr. Clouden was the party
who was contractually obligated to Il Fire. Hacchenplied with the Il Fire Contract, Forefront and
Inner City would not even be involved in the lawsgit.”

In support of Andretti’s unjust enrichment ctgiAndretti alleges that it has not been paid
in full for its services under the Racing SerAgreement and that NOLA Motor and Chouest were
unjustly enriched through Andretti’s provision of services under the Agreérémtdretti has
brought a breach of contract claimaagst all Defendants. As discussagra Andretti has failed
to state a claim for breach of contract agaW3t. A Motor and Chouest. However, Andretti has also
alleged a breach of contract claim against NM¥(herefore, this case is analogousltBire

Records, L.L.CAndretti may recover what it is allegedly owed under the Racing Services

39 1d. at p. 1.

%0 1d. at p. 13.

%1 1d. at pp. 13, 15.

%2 1d. at p. 15.

33 1d.
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Agreement through its breach of c@ut claim against NMHC. Like iH Fire, here, if Andretti’'s
allegations are true, had NMHC complied while Racing Services Agreement, NOLA Motor and
Chouest would not be involved in this lawsuit.

NOLA Motor and Chouest also cite a case from another section of the Eastern District of
Louisiana,Threadgill v. Orleans Parish School BoafdIn Threadgill defendants Orleans Parish
School Board (“OPSB”) and Mitchell Crusto (“Crust@htered into a contract in which Crusto was
to provide damage assessments for hail darffag@eusto subsequently entered into a contract with
the plaintiffs under which the plaintiffs were t@pare estimates for damage to and repair of OPSB
properties in exchange for the right to be assigned some work by Crusto in théf@@8B later
learned that it would have to comply with Leiaina’s public bid law in awarding the majority of
the repair work® Crusto subsequently terminated itgtracts with the plaintiffs who demanded
return of the damage and repair estim#étey had performed, but Crusto refu$®d.he plaintiffs
sued both Crusto and OPSB, asserting claims under federal copyright law, LUTPA, and state tort
and contract law®* The plaintiffs and Crusto entered irdo arbitration and the Court entered a
judgment confirming the arbitration awafd After the stay that had been put in place during the

pendency of the arbitration was lifted, the plaintiffs filed an amended complaint in which they

%% No. 02-1122, 2013 WL 5560906 (E.D. La. Oct. 7, 2013) (Vance, J.).
%7 1d. at *1.
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asserted a claim of unjust enrichment against O®SBhe court granted OPSB’s motion for
summary judgment on the unjust enrichment cldiding that “[tlhe inquiry is whether the
plaintiff had another potential remedy availablegiagt whom that remedy existed is immaterf&l.”
The court found that the plaintiffs’ remedy wasimgt Crusto and that OPSB was never obligated
to the plaintiffs in any way?®

In this case, Andretti argues that NOLA Motor and Chouest are liable to Andretti for
payment and lost profits under the single business enterprise and alter ego dttisen.
Threadgill however, here, Andretti asserts a claim lieeach of contract against NMHC and
therefore has another remedy at law.

In opposition, Andretti cites several cases frili® Eastern District of Louisiana and the
Middle District of Louisiana in wich the courts held that an unjesrichment claim could be pled
alongside other claims because Federal Rulewlf@iocedure 8 allows for alternative pleadffg.
However in Ferrara Fire Apparatus Inc. v. JLG Indusries, Inc, the Fifth Circui helc that the
availability of a claim for breach of coatrt precludes a claim of unjust enrichm&hihe court
found that “because [the plaintiff] could have broughblaim for breach of contract for any damages

itincurred during the time the contract was stikffect, [the plaintiff] [could not] maintain a cause

%3 1d. at *2-3.

%4 1d. at *6.

365 1d. at *7.

%6 Rec. Doc. 1 at p. 15.

%7 Rec. Doc. 30 at pp. 21-22 (citiRgop. One, Inc. v. USAgencies, L.L.830 F. Supp. 2d 170 (M.D. La.
2011);McCullum v. McAlister’s Corp. of MissNo. 08-5050, 2010 WL 1489907 (E.D. La. Apr. 13, 2010) (Lemmon,
J.);ORX Res., Inc. v. Autralo. 09-4451, 2009 WL 3447256 (E.D. La. Oct. 20, 2009) (AfrickMayer v. Lamarque
Ford, Inc, No. 00-1325, 2001 WL 175232 (E.D. La. Feb. 16, 2001) (Clement, J.)).
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of action for unjust enrichment during that tint€ The Fifth Circuit found that “[tjhe important
guestion is whether another remedy is availaid¢ whether the party seeking a remedy will be
successful *°Furthermore, as discussed above, thediana Supreme Court and Louisiana Circuit
Courts of Appeal have held that the existence of another remedy at law will preclude an unjust
enrichment claim, even if the other claim is prescribed.

In this case, Andretti has pleaded a breathkontract claim against NMHC. Although
Andretti asserts that it pleads unjust enrichmentaratternative in the event that the “contract may
be declared void due to franderror in the inducement/* and in cases in which the contract is an
absolute nullity a plaintiff may va& a remedy in unjust enrichméfttthere has been no assertion
made by any party that the contract is a nullitpc8iAndretti has pled a breach of contract claim
against NMHC, it has another remedy at law argliahk is precluded from seeking recovery against
NOLA Motor and Chouest on a claim of unjust enrichment.

Andretti also alleges, however, that NOLA tdpand Chouest allocated approximately $3.4
million of state funds to Chouest and NOLA Motor's NOLA Motorsports Park “measurably in
excess of the amounts disclosefftiodretti]” and that this use dfinds “deprived NMHC of needed
capital to fulfill its financial obligations tosarious vendors and contractors . . . including
[Andretti].”*"® Accordingly, it appears possible that Anttirmay be able to state a claim for unjust

enrichment on these grounds. The Court is unable to determine from the pleadings, however,

369 1d.
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whether there exists “an absewégustification or cause for the enrichment and impoverishment.”
Accordingly, the Court finds that Andretti has failed to state a claim for unjust enrichment. The
Court grants NOLA Motor And Chouest’s motion éomore definite statement pursuant to Federal
Rule of Civil Procedure 12(e) and orders Andriettamend its complaint taddress the last two
elements of an unjust enrichment claim, whetherewas an absence osiification or cause for
the enrichment and impoverishment and whetthere is no other remedy at law, by December 18,
2015.
G. Fraud Claim

NOLA Motor and Chouest also move to disslAndretti’s fraud claim on the grounds that
Andretti does not plead the two esserglaments of duty and proximate cad$én the alternative,
they seek a more definite statement of Andretti’s fraud cl&im.opposition, Andretti asserts that
“a duty was created at the time Chouest repredentethat the payments due under the Racing
Services Agreement would be met by allocatiofiuoids by the State of Louisiana and that he,
personally, would ensure the Event’s viability . .*®.Andretti also contends that its loss was
“directly caused by Chouest’'s misallocation of funding for his benefit and to [Andretti’s]
detriment.®”’

“The elements of a Louisiana delictual fraudentional misrepresentation cause of action

are: (a) misrepresentation of a material factnfaple with the intent tdeceive, and (c) causing

%74 Rec. Doc. 23-1 at p. 22.
575 |d. at p. 24.
%76 Rec. Doc. 30 at p. 22.
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justifiable reliance with resultant injury’® In Louisiana “[a]lthough a party may keep absolute
silence and violate no rule of laav equity, . . . if he volunteers speak and to convey information
which may influence the conduct of the other party, he is bound to [disclose] the wholé"fruth.”

1. Duty

Citing Becnel v. Grodnet*®a Louisiana Fourth Circuitd@irt of Appeal case, NOLA Motor
and Chouest first contend that Andretti must allege that the defendants had a duty to accurately
disclose the information which Andretti alleges was misrepres@itd@LA Motor and Chouest
contend that “Andretti pleads no duty that Mdhouest had to guarantee the Racing Services
Agreement.®® At issue inBecne] however, was a failure to disclose, not an affirmative
misrepresentation, which is alleged in this c&$€he court irBecnektated that “[ulnder Louisiana
law, to state a cause of actiorfiaud from silence or suppressiofthe truth, there must be a duty
to speak or disclose informatioff*Finding that the defendantsidiot owe a duty of any kind to
disclose the information, the court upheld the trial court’s dismissal of the ¥faim.

However, as noted above, if an individual “volunteers to speak and to convey information

378 Guidry v. U.S. Tobacco Co., Ind.88 F.3d 619, 627 (5th Cir. 1999).

7% Kadlec Med. Ctr. v. Lakeview Anesthesia Ass®@&. F.3d 412 (5th Cir. 2008) (quotiagn. Guar. Co. v.
Sunset Realty & Planting Co., In@3 So. 2d 409, 455-56 (La. 1944)).

380 2007-1041 (La. App. 4 Cir. 4/2/08); 982 So. 2d 891, 894-95.
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which may influence the conduct of the othertyahe is bound to [disclose] the whole trutff.”
Accordingly, the duty to disclose the truth arigdgen an individual volunteers to speak and convey
information which may influence another party’s conduct. In this case, Andretti alleges that Chouest
verbally represented to Andretti that he “merally stood behind the Event and would insure that
its obligations were fully funded for the first year of the EvéfitAndretti alleges that “[ijn
reasonable reliance on the misrepresentations and/or omissions by NMHC, Chouest, and [NOLA
Motor] [(who Andretti claims together constitudesingle business enterprise)], [Andretti] entered
into the Racing Services Agreeni@md, as a result, suffered hari#f.In order to state a claim for
fraud, Andretti must show that, in making thessements, NOLA Motor and Chouest “(a) [made
a] misrepresentation of a material fact, (b) make fepresentation] with the intent to deceive, and
(c) causl[ed] justifiable reliance with resultant inju®? Contrary to NOLA Motor and Chouest’s
assertion, Andretti need not show that NOLAtbaand Chouest had armdependent duty outside
of their representations to guarantee the Racimgic®s Agreement in ordeo state a claim for
fraud. Therefore the Couri finds thar a duty to “[disclose] the whole trutii® arose at the time that
any statements were allegedly made.

2. Proximate Cause

In order to state a claim foraud, a plaintiff must show that the alleged misrepresentation

388 Kadlec Med. Ctr. v. Lakeview Anesthesia Ass6&5. F.3d 412 (5th Cir. 2008) (quotiam. Guar. Co. v.
Sunset Realty & Planting Co., In@3 So. 2d 409, 455-56 (La. 1944)).

%7 Rec. Doc. 1 atp. 7.
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“caus[ed] justifiable reliance with resultant injuf’””’NOLA Motor and Chouest contend that
Andretti’s alleged loss was proximately causediHC's alleged failure to pay Andretti under

the Racing Services Agreement, avas not caused by Chouest in any Wayndretti asserts, on

the other hand, that it was induced to enteRtheing Services Agreement directly by Defendants’
misrepresentations and its loss was “directlyseaby Chouest’s misallocation of funding for his
benefit and to [Andretti’s] detriment, and his failure to abide by his representation that he,
personally, would ensure the viability of the first year of the ré&e.”

In support of their motion to dismiss thadid claim, NOLA Motor and Chouest again cite
Becnel v. Grodnet* In Becne) an attorney who represented amiiffithat entered into a settlement
sued his co-counsel and the opposing counsekbhésettiement, claiming that he was not informed
of the settlement and therefore did neteive his share of the attorney’s fé&she attorney,
Daniel Becnel, claimed that opposing counsel ¢@dmitted fraud when they refused to disclose
to him the amount of the settlement and instead advised him to contact his co-counsel for that
information3%® The court dismissed the fraud claimo)ding that the opposing counsel had no duty
to disclose the settlement amotiitThe court noted that even if opposing counsel had owed the

attorney a duty, opposing counsel’s refusal to disclose the settlement amount was not the legal cause

391 Guidry, 188 F.3d at 627.
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of the attorney’s injuries, but rather the inggiwere instead caused by his co-counsel’s alleged
breach of their fee-sharing agreem@&ht.

The Courtfinds this castinapposite In Becne, the allegec frauc occurre( aftel the breach
of the fee-sharin agreemen Here Andretti allege: thal the frauc committec by Defendants
occurred prior to the parties entering into the Racing Servit Agreemer anc thai Andretti relied
upor Chouest’ representatiot thathe wouldensurithaitherewere adequat funds availabl¢to pay
Andrettiwher it entereiinto the Agreemer with NMHC.>* Andretti allege:thai it was harme(as
aresul of Chouest’ allege(fraudulenistatemenithal he would pay Andretti from his owrprivate
investmer anc from his subsequeifailure to pay?° Accordingly the Courifinds that Andrettihas
sufficiently pled that Defendants’ alleged misrepresentations were the proximate cause of Andretti’s
alleged injuries.

3. Motion for More Definite Statement

In the alternative to their motion to dismiSE)LA Motor and Chouest assert that Andretti
should be required to supplement its allegatieabse it has failed to plead the specifics of the
misrepresentation allegétin opposition, Andretti contends that it has adequately alleged the time,
place, and identity of the speaké&fs.

Pursuant to Federal Rule of Civil Proced@(b), “[i]n alleging fraud or mistake, a party

must state with particularity the circumstanaestituting fraud or mistake. Malice, intent,

% 14, at p. 5.

3% Rec. Doc. 1 at pp. 7-8.
400 Rec. Doc. 30 at p. 22.
401 Rec. Doc. 23-1 at p. 24.

402 Rec. Doc. 30 at p. 23.
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knowledge, and other conditions of a person’s mmay be alleged generally.” “What constitutes
‘particularity’ will necessarily diffewith the facts of each case . .*>*The Fifth Circuit has held,
however, that “[a]t a minimum, Ra19(b) requires allegations ofglparticulars of time, place, and
contents of the false representations, as well as the identity of the person making the
misrepresentation and what he obtained ther&by’ cases involving aomission of facts, Rule
9(b) “typically requires the claimant to plead the type of facts omitted, the place in which the
omissions should have appeared, and the wasich the omitted facts made the representations
misleading.*® In addition, “[a]lthough scienter may be ‘axed generally,’ . . . [t]o plead scienter
adequately, a plaintiff must set forth specific facts that support an inference of*ffaud.”

In Andretti’s complaint, Andretti asserts that Chouest, NOLA Motor, and NMHC made false
and misleading statements to Andretti, including:

a. [ijntentionally misrepresenting to [Andretti] that NMHC was adequately

capitalized such that [Andretti] would reeeifull payment regardless of the event's

profitability; b. [ijntentionally misrepreséing that Chouest himself stood behind the

venture and intended to invest his own money, if necessary, to ensure the venture

would not fail financially and remain viabfer the future foNMHC to fulfill the

terms of the Racing Services Agreememd that [Andretti] would be fully

compensated under the Racing Services Agreement; and c. [flailing to inform

[Andretti] that [NOLA Motor]would operate as an instrumentality of Chouest and

[NOLA Motor] for the benet of Chouest and [NOLA Mior] and the detriment of

[Andretti].*’

NOLA Motor and Chouest contend that Andretti is required to plead the time, place, and specific

93 Guidry v. Bank of LaPlac®54 F.2d 278, 288 (5th Cir. 1992).

404 Tel-Phonic Servs., Inc. v. TBS In8I75 F.2d 1134, 1139 (5th Cir. 199Mtérnal quotations and citation
omitted).

405 United States ex rel. Riley v. St. Luke’s Episcopal H&j5 F.3d 370, 381 (5t@ir. 2004) (internal
guotations and citation omitted).

408 Tuchman v. DSC Commc’'ns Cqrp4 F.3d 106, 1068 (5th Cir. 1994).

407 |d
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content of the alleged misrepresentation each tirntook place, it must identify the person(s) to
whom the misrepresentation was made, and pjegdlice, intent, knowledge and other conditions
of [the] person’s mind” whanade the misrepresentatitfiln opposition, Andretti cites to several
paragraphs of its complaint and contends tHastidentified the timing of the misrepresentations
as the “days prior to July 6, 2014,” and identftbe people who made the misrepresentations as
Michael Sherman, Laney Chouest, and Kristen Eng&fon.

Andretti appears to assert that it has sttitetime the misrepresentations took place because
it stated in one paragraph that representatiegr® made “[ijn the days prior to July 6, 2014.”
However, Andretti asserted that those dates waen Andretti was advised that NMHC was being
formed to execute the Agreement, not the sldbat anyone represented that Chouest would
personally ensure the Event’s viability or tiatdretti would be paidrom the state fundShe
paragraphs pertaining to allegations that Andveds informed that it would be paid by funds from
the State or by Chouest’s personadéstment do not contain any dat¥sAndretti does not
specifically allege when or where these representations were made, or specifically to whom the
representations were made.

In its opposition, Andretti also cites to parggr&3 of its complaint in which it alleges that
“[iln the days prior to July 6, 2014,” Andrettipeesentatives were advised by Michael Sherman,
Laney Chouest and Kristen Engeron that NMi@s being formed specifically to execute the

Agreement with Andretti because the Stateaiikiana required that NOLA Motorsports Park and

408 Rec. Doc. 23-1 at p. 24.
4% Rec. Doc. 30 at p. 24.

410 Rec. Doc. 1 at pp. 7-10.
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Chouest form a non-profit to accept the NGO grant méHéyndretti contends in its opposition to

the motion to dismiss that this representation was inaccit&tewever, in Andretti’'s complaint,
Andretti does not allege that this statement was false, Andretti does not allege the conditions of the
speaker’s mind at the time the representation was made, nor is the alleged statement included in
Andretti’s list of Chouest, NOLA Motor, and NMHE“false and misleading statements” in the
complaint**® Lastly, Andretti does not allege the place of the alleged fraudulent statement.
Therefore, it is unclear to the Court whether Asttirasserts that thissgement also constitutes a
fraudulent misrepresentation.

Accordingly, the Court finds that Andretti hésled to plead its fraud claims with the
particularity required by Federal Rule of Civildeedure 9(b). Therefore, the Court grants NOLA
Motor and Chouest’s motion for a more defirstatement pursuant to Federal Rules of Civil
Procedure 9(b) and 12(e) and itdley orders Andretti to amend @emplaint consistent with this
Order by December 18, 2015.

V. Conclusion

For the foregoing reasons, the Court concludes that Andretti has failed to state a claim
against NOLA Motor and Chouest for breach of cacit The Court finds that Andretti has stated
a claim against Chouest under LUTPA but hdlediao state a claim against NOLA Motor under
LUTPA. Furthermore, the Court finds that Andréas failed to state a claim for treble damages
under LUTPA. Finally, the Court finds that Amdii has failed to statits fraud and unjust

enrichment claims against NOLA Motor and Chstuith sufficient particularity. Accordingly;

“d. atp. 7.
42 Rec. Doc. 30 at p. 14.

13 Rec. Doc. 1 at pp. 17-18.
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IT IS HEREBY ORDERED that NOLA Motor and Chouest’s “Rule 12(b)(6) Motion to
Dismiss, and Alternative 12(e) Motion for More Definite Statenféhi GRANTED IN PART
AND DENIED IN PART .

IT IS FURTHER ORDERED that the motion iSRANTED to the extent that it moves for
dismissal of: (1) Andretti’s claims against NOWMotor and Chouest for breach of contract; (2)
Andretti’s claims against NOLA Motor and Chatidor treble damages under LUTPA; and (3)
Andretti’s claim against NOLA Motor under LUTRA

IT IS FURTHER ORDERED that the motion iISRANTED to the extent that it moves for
a more definite statement regarding Andreftigaid and unjust enrichment claims against NOLA
Motor and Chouest. Andretti is ordered to amend its complaint by December 18, 2015.

IT IS FURTHER ORDERED that the motion i®ENIED to the extent that it moves to
dismiss: (1) Andretti’'s LUTPA claim againsh@uest; (2) Andretti’s fraud claims against NOLA
Motor and Chouest; and (3) Andretti’s unjust enment claims against NOLA Motor and Chouest.

NEW ORLEANS, LOUISIANA , thi24th day of November, 2015.

NANNETTE JOIWETTE BROWN
UNITED STATES DISTRICT JUDGE

44 Rec. Doc. 23.
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