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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF LOUISIANA

MICHELLE CHARLES CIVIL ACTION
Plaintiff

VERSUS NO. 15-2270

POSIGEN OF LOUISIANA, ET AL. SECTION: “E” (4)
Defendants

ORDER AND REASONS

Before the Court is Defendants’motion to dismiss.
BACKGROUND

Plaintiff Michelle Charles (“Plaintiff)brings thissuit under Title VII of the Civil
Rights Act of 1964 against her former employer PosiG&rRlaintiff worked for
Defendants initially as a notary and then asuatomer service liaisofiPlaintiff alleges
that, while employed with Defendants, she was “edpédly overlooked for various jobs
despite her academic credentials, positive recogm|iff and accolades on the jbland
“was asked to perform duties outsittee scope of employment without compensatién.”
Plaintiff further alleges that Defendants “made omgppromises of advancement and
promotion but failed to take action” and that, vehDefendants “repeatedly changed
compensation packages to avoid the pdyof bonuses to Plaintiff,” Defendants

“showered other employees with lavish gifts and ammeed bonuses”

1R. Doc. 15.

242 U.S.C. 8000e, et seq.

3 The named defendants in this action are PosiGdmofsiana, LLC, PosiGen GP, LLC, PosiGen Energy
Efficiency of Louisiana, LLC, PosiGen, LLC, Greemd®ts, PosiGen Solar Hot Water of Louisiana, LL&da
PosiGen Solar Solutian LLC, (collectively, “Defendants”).

4R. Doc. 1at 1L7.

51d. at 119.

61d. at 126.
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On November 5, 2014, Plaintiff filed a chargkediscriminationon the basis of race
with the Equal Employment Opportunity Commissiole EOC”) aganst Defendants.
Sheasserted thathe discrimination occurred on November 3, 28T¥he EEOC issued a
right to sue notice on March 17, 2045.

Plaintiff filed this suit on June 22, 2015, assegticlaims for gender and racial
discrimination pursuant tditle VIl as well as statéaw claims for unpaid wages, unjust
enrichment, breach of contract, detrimental relmnand violations othe Louisiana
Unfair Trade Practices Act, Louisiana antitrust $a@nd Louisiana labor law8

On November 13, 201®)efendants filed a motiobho dismiss Plaintiff's Title VII
claimspursuant to Ruke12(b)(1) andi2(b)(6) of the Federal Rules of Civil Procedute
Defendants argue (1) Plaintiff failed to exhaust hdministrative remedies with respect
to her Title VIl gender discrimination claim, an®)Plaintiff failed to timely file her Title
VIl racial discrimination claim!2 Plaintiff filed a response in opposition on Januasy
201613 Defendants filed a reply in support of their motiom February 4, 2018

STANDARD OF LAW

“Federal courts are courts of limited jurisdictiomithout jurisdiction conferred by

statute, they lack the power to adjudicate claidsA’ motion to dismiss under Rule

12(b)(1) ofthe Federal Rules of Civil Proceduraltnges a federal coustsubjectmatter

“R. Doc. 11 at 3.

81d.

9R. Doc. 12 at 2.

1 R. Doc. 1at 1B4-66.

1R. Doc. 15.

21]d.

BR. Doc. 28.

“R. Doc. 33.

15|n re FEMA Trailer Formaldehyde Products Liabitig. (Mississippi Plaintiffs)668 F.3d 281, 286 (5th
Cir. 2012).



jurisdiction 6 Under Rule 12(b)(1), “[a] case is properly dismigder lack of subject
matter jurisdiction when the court lacks the statytor constitutional power to
adjudicate the casé”The party asserting jurisdiction bears the burdéestablishing
that the district court possesses subjeniatter jurisdictionl

When deciding a motion to dismiss, the Court acseitwellpleaded facts as true
and views those facts in the light most favorabléhe plaintiffl® The Court may conder
only the pleadings, the documents attached to coriporated by reference in the
plaintiff's complaint, the facts of which judicialotice may be taken, matters of public
record20 and documents attached tomotion to dismisswhen the documents are
referred to in the pleadings and aentral to a plaintiff's claims?tIf the Court accepts
materials outside of the pleadings that do nowiihin these parameters, the Court must
treat the Rule 12(b)(6) motion as a motion for suarynfudgment pursuarid Rule 5622

For the complaint to survive a motion to dismide facts taken as true must state
a claim that is plausible on its faégA claim is facially plausible “when the plaintifigpads
factual content that allows the court to draw tekasonablenference that the defendant
is liable for the misconduct alleged@’*The plausibility standard is not akin to a

probability requirement, but it asks for more thasha&er possibility that a defendant has

16 SeeFED. R.Civ.P.12(b)(1).

”Home Builders Assh of Miss., Inc. v. City of Maghis Miss, 143 F.3d 1006, 1010 (5th Cir. 1998) (internal
guotation marks and citation omitted).

18Ramming v. United State281 F.3d 158, 161 (5th Cir. 2001).

©9Whitley v. Hanna726 F.3d 631, 637 (5th Cir. 2018rt. denied 134 S. Ct. 1935, 188 (2014).
20Sedd.S. exrel. Willard v. Humana Health Plan of Texas, 336 F.3d 375, 379 (5th Cir. 2003)pvelace
v. Software Spectrum Inc7/8 F.3d 1015, 10348 (5th Cir. 1996)Baker v. Putngl75 F.3d 190, 196 (5th
Cir. 1996).

21Brand Coupon Network, L.L.C. v. Catalina Marketi€grp., 748 F.3d 631, 635 (5th Cir. 2014).

22 Fgp.R.CIv. P. 12(d).

23Brand, 748F.3d at 63%38.

24 Ashcroft v. Igbal556 U.S. 662, 678 (2009).



acted unlawfully.25 A complaint is insufficient ift contains “only labels and conclusions,
or a formulaic recitation of the elements of a caogaction.26 The Court cannot grant a
motion to dismiss under Rule 12(b)(6) “unless thamtiff would not be entitled to relief
under any set of facts that beuld prove consistent with the complairt.”

“[D]istrict courts often afford plaintiffs at leagsine opportunity to cure pleading
deficiencies before dismissing a case, unlesscieiar that the defects are incurable or the
plaintiffs advise the courthiat they are unwilling or unable to amend in a manthat
will avoid dismissal.28 Leave to amend should be “freely give#y.”

ANALYSIS

Has Plaintiff Exhausted Her Administrative Remedigth Respect to Her
Title VII Gender Discrimination Claim?

Defendants argue Plaintiff has failed to exhaustddaministrative remedies with
respect to her Title Viclaim for gender discriminatiod® Defendants argue that, as a
result, this Court lacks subjeatatter jurisdiction over Plaintiff's gender discrimation
claim 31Plaintiff fails to respond to this argume#tt.

Title VIl makes it unlawful for an employer to “fadlr refuse to hire or to discharge
any individual, or otherwise to discriminate agdimsy individual with respect to his

compensation, termsconditions, or privileges of employment, because swufch

25 Culbertson v. Lykas790 F.3d 608, 616 (5th Cir. 201&itation omitted) (internal quotation marks
omitted).

26 \W hitley, 726 F.3d at 638 (citation omitted) (internal qatoon marks omitted).

27Johnson v. Johnsqr385 F.3d 503, 529 (5th Cir. 2004).

28 Great Plains Trust Co. v. Morgan Stanley Dean Wi&eCo., 313 F.3d 305, 329 (5th Cir. 2002)

29 United States ex rel. Adrian v. Regents of the Uaf\Cal, 363 F.3d 398, 403 (5th Cil0D4).

30R. Doc. 151 at 2-6.

31|d.

32 SeeR. Docs. 30, 24l. With respect to her gender discrimination claPaintiff argues only that her
complaint “alleged true and accurate legal claimsgler Title VII on which relief can be granted fogrgder
andracial discrimination and/or retaliation.” R. DA&0 at 1.
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individual's race. . .[or] sex. . ..”33 Aplaintiff must exhaust her administrative remedie
before bringing suit under Title VA4 “In order to file suit under Title VII, a plaintifiirst
must fle a charge with the EEOC within 180 days of thleged discriminatory act. If and
once the EEOC issues a rigta-sue letter to the party who has filed the EEOC ckarg
that party has 90 days to file a Title VII actio#.”

The scope of the exhaustion requirement has bedmetke in light of two
competing Title VII policies that it further3$.“On the one hand, because the provisions
of Title VII were not designed for the sophisticdiand because most complaints are
initiated pro se, the scope of an EE@omplaint should be construed liberally. On the
other hand, a primary purpose of Title VII istragger the investigatory ancbnciliatory
procedures of the EEOC, in attempt to achieve-paticial resolution of employment
discrimination claimg37

“There is some ambiguity in the Fifth Circuit regargwhether dismissal of a Title
VIl claim for failure to exhaust administrative remies should be under Rule 12(b)(1) or
Rule 12(b)(6).38 Thisambiguity stems from the “disagreement in thisgiton whether
a Title-VIl prerequisite, such as exhaustion, is merelyrarpquisite to suit, and thus
subject to waiver and estoppel, or whether it isequirement that implicates subject
matter jurisdction.”3® While the Supreme Court has held that BEOC filing deadlines

are not jurisdictional, neither the Supreme Couwt the Fifth Circuit has ruled that the

8342 U.S.C. §20002(a)(1).

34 Price v. Choctaw Glove & Safety Cd59 F.3d 595, 598 (5th Cir. 2006).

351d.

36 Pacheco v. Mineta448 F.3d 783, 788 (5th Cir. 2006).

371d. at 788-89.

38 Chhim v. Univ. of Houston Clear Lak#9 F. Supp. 3d 507, 514 n.8 (S.D. Tex. 2088 alsdVilliams
v. E.l. du Pont de Nemours & CiNo. 14382, 2015 WL 9581824, at *18 n.14 (M.D. La. Dec, 2015).

39 Pachecp 448 F.3d at 788 n.Bee also Chhiml29 F. Supp. 3dt 514 n.8.
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exhaustiorrequirement is jurisdiction&® Fifth Circuitpanels aréin disagreemeritover
whether failure to exhaust is a prerequisite toefed subjectmatter jurisdictiontl
Accordingly, the Court will analyze this issue umdRule 12(b)(6) but notes thathether
Plaintiff's claim for gender discrimination is prepy dismissedunder Rulel2(b)(6)
instead oRule 12(b)Q) is not dispositive of this issug.

The Fifth Circuit “has held that a failure to aleegex discrimination in an EEOC
charge properly results in dismissal of a subsetjeemplaint for lack of exhaustiornt?®
The scope of a Title VIl complaint is limited todlscope of the EEOC investigation that
can reasonably be expected to grow out of the ahafgdiscriminatior4 A charging
partys rights however‘should not be cut off merely because he fails tacatate correctly
the legal conclusion emanating from his factuag@ditions. Instead, the proper question
is whether the charge has stated sufficient faztigsigger an EEOC investigatigrand to
put an employer on notice of the existence and reatd thechargesagainst him’4s

On Plaintiffs charge of discrimination, Plaintithecked only the box next to
“race,” indicating she alleged discrimination basedrace!® She did not check the box
next to “sex” or any othecategoryIn the “particulars” section of the charge, Plafhti
explained as follows:

On October 12, 2014 | submitted my resume for thsifpon of Customer Service

Manager. On November 3, 2014, Crystal Burhnam (WHo was hired January

2013 and performed the det of Document Control Lead was promotedhe
position of Acting Customer Service Manager.

40 Pacheco448 F.3d at 788 n.7.

411d.

42See Chhim129 F. Supp. 3d at 514 n.8.

43Mack v. John L. Wortham & Son, L,B41F. Appx 348, 358 (5th Cir. 2018)er curiam)See Young v.
City of Hous, 906 F.2d 177, 179 (5th Cir. 1990).

44Thomas vTexas Deft of Criminal Justice220 F.3d 389, 395 (5th Cir. 200M0Mack, 541 F. Appx at 358.
45 SimmonsMyers v. Caesars EntinCorp., 515 F. Appx 269, 272 (5th Cir. 2013)per curiam) (citing
Sanchez v. Standard Brands, 431 F.2d 455, 462 (5th Ci1970);Manning v. Chevron Chem. C@32
F.3d 874, 878 (5th Cir. 2003)).

46R. Doc. 1 at 3.



| was told by Ms. Hirsch, Customer Service Advogdtéhat | did not get the
promotion because she trusted that Ms. Burhnamdcgel the department in
shge. Ms. Burhnam has no sales experience.

| believe | was denied the promotion because ofatg, Black, in violation of Title
VIl of The Civil Rights Act of 1964, as amendéd.

Although which boxes a claimant checks on the cbkasgotexclusivelydeteminative of
which claims she may pursue in court, it is indieatof which claims she intended
to pursuetd

In Frazier v. Sabine River Abority Louisiang althoughthe plaintiff made a
claim in court for retaliation hedid not check the “retaliation” bogn his charge of
discriminationand, in the particulars section, failed to mentaory claim of retaliatiort?
The plaintiff argued on appeal that failure to ckélce appropriate box was not fatal to
his retaliation claimf? The Fifth Circuit explained, “While the court&ope of inquiry is
not limited to the boxes checked, it is limitedth@at which can reasonably be exped to
grow out of the charggT]he crucial element of a charge of discriminatisrthe factual
statement contained therein. Everything else enterethe form is, in essence, a mere
amplification of the factual allegation8"The Fifth Circuit affirmed the district court’s
finding that the plaintiff did not preserve a raadion claim because the factual statement
in his EEOC charg#lid not put [the defendant] on notice that [thaipltiff] was asserting

a retaliation claim 52

471d.

48 SeeGunnell v. Utah Valley State Cqlll52 F.3d 1253, 1260 (10th Cir. 1998)

49 Frazier v. Sabine River Auth.d., 509 F. Appx 370, 373-74 (5th Cir.2013)(per curiam).
501d. at 374.

511d. (citations omitted) (internal quotation marks ored).

521d.



Here, Plaintiff checked only the box next to “rdc8he did not provide anlyasis
for a gender or sex discrimination claim in her i3 Indeed,in the “particulars”
section Plaintiff notedthat another woman with less experience was prothover herx#4
Plaintiff also expressly stadien the chargéhat she believes she was denied the promotion
because of her racé.She madeno mention of her gender sex56 “One of the central
purposes of the employment discrimination chargmiput employers on notice the
existence and naterofthe charges against thehm.order to adequately notify employers
about the nature of the charges againstrthemployes must inform theiemployers
from the outset about their claims of discriminatid’ Plaintiff's charge failed to put
Defendants on notice that she was raising a cl@mgénder discriminationThe Court
finds Plaintiff has failed to exhaust her TiN@l claim for gender discrimination and her
complaint exceeds the scope of the EEOC invesbgatihat can reasonably be expected
to grow out ofhercharge of discrimination8 “A Title VIl suit may extend as far as, but
not further than, the scope of th&&C investigation which could reasonably grow ofit o
the administrative charge® Accordingly, because plaintiffs must “exhaust their
administrative remedies before bringing suit undéte VII,” the Court cannot grant
Plaintiff relief on her Title VII claim for genderiscrimination Plaintiff's Title VII claim

for gender discriminatiomust be dismissedithout prejudicdor failure to exhaus$°

53SeeR. Doc. 11 at 3.

541d.

551d.

56 See id.

57”Manning, 332 F.3d at 87879 (quotingeEOC v. Shell Oil Co466U.S. 54, 77 (1984)).

58 Thomas220 F.3d at 399ylack, 541 F. App’x at 358.

59See also Simmonrdyers 515 F. Appx at 272(quotingFine v. GAF Chem. Corp995 F.2d 1112, 1123 (5th
Cir. 1981)) (internal quotation marks omitted).

60 SeePrice, 459 F.3d at 598.



Il. Is Plaintiff's Title VII Race Discrimination ClainTime-Barred?

Defendants argue Plaintiff's Title VII claim for girimination on the basis of race
should be dismissed because it was filed beyondthritory deadliné?

A plaintiff alleging employment discriminationnder Title VIl must file suit no
more tham0 days afteishereceivesstatutory notice of her right to sfrem the EEOC?
Title VII provides“in no uncertain terms that the ninedgy period of limitations begins
to run on the date that the EEOC riglotsue letter is received® The requirement that
a plaintiff file a lawsuit within this ninetgay period is “strictly construedé*

In Plaintiffs complaint, Plaintiff alleges that[d]n or about March 22, 2015,” the
EEOC issued the rightio-sue notices> This, however, is contradicted by the rigiotsue
noticeattached to Plaintiff's complaint, whicstates it was mailed on March 17, 2(°$5.
The notice clearly states, “Your lawsuit under &illl . . .must be filed in a federal

or state courtWITHIN 90 DAYS of your receipt of this notice[] or your right to

sue based on this charge will be lo%tPlaintiff filed suit onJune 22, 20158

In Plaintiff's opposition attached to her motion faralve to file an oposition,
Plaintiff statedshe “did not receive that notice until March 24,180%° In the same
paragraph, Ise subsequently stated that “tkarliest the Plaintiff would have received

mail from the EEOC would have been March 23 or Ma2d, 2015.70 In the opposition

61R. Doc. 151 at 6-7.

6242 U.S.C. 000e5(f)(1); Duron v. Albertson’s LLC560 F.3d 288, 290 (5th Cir. 2009) (per curiam).
63 Taylor v. Books A Million, In¢296 F.3d 376, 379 (5th Cir. 2002).

64 Gamel v. Grant Prideco, L.P625 F. Appx690, 694 (5th Cir. 2015)per curiam) quotingTaylor, 296
F.3d at 379).

651d. at 15.

66 R. Doc. 12 at 2.

671d.

68 SeeR. Doc. 1.

69R. Doc. 261 at 2.

701d. at 3.



Plaintiff filed after the Court granted leave, RIaff removed the latter statement and
maintained only that she “received heght to sue letter on March 24, 2015.0n a
motion to dismiss, however, the Court may considrely the pleadings, the documents
attached to or incorporated by reference in thenpif's complaint, the facts of which
judicial notice may be taken, matters of publicaet and documents attachedao
motion to dismissvhen the documents are referred to in the pleadamgkare entral to
a plaintiff's claims?2

Plaintiff fails to allege in her complaint when sheceived the righto-sue letter.
The Fifth Circuit recentlyheld that, “where the date of receipt [of a rigbtsue letter] is
not known, courts should apply a presumption thed plaintiff received the notice in
three days’3 The Fifth Circuithasexplained that applying a presumption of recegpt
appropriate when the plaintiff fails to allege tkpecific date on whictshe actually
received the righto-sue letter and the date the letter was receivethismown’4 Thus,
the Court presumes Plaintiff receivitke rightto-sueletter on March 20,@15, three days
after the mailing date on the right-sue notice’> Plaintiff filed her suit on June 22, 2015,
94 days after she presumably received the letfére Court reiterates that ti80-day

filing deadline is “strictly construed’® Accordingly,Plaintiff's complaint is untimely. The

1R. Doc. 30 at 1.

72Brand Coupon748 F.3dat 635;Humang 336 F.3d at 379;ovelace 78 F.3d at 101718;Baker, 75 F.3d

at 196.

73 Jenkins v. City of San Antonio Fire Depi84 F.3d 263, 267 (5th Cir. 2015)

4 Taylor, 296 F.3d at 37%ee also Lee v. Columbia/HCA of New Orleans,,I6tl F. Appx 810, 812 (5th
Cir. 2015) (per curiam) (h the absence of a concrete allegation todtwetrary, we presume that a claimant
receives an EEOC rightb-sue letter within three days after it is mailgd.

5 SeeR. Doc. 12 at 2.

8Game| 625 F. Appx at694.See, e.gBowers v. Potterl13 F. Appx 610, 613 (5th Cir. 2004) (per curipm
(noting that a complaint filed two days after the-@@y deadline would be subject to dismissalylor,
296 F.3d at 379 (“Courts within this Circuit havepeatedly dismissed cases in which the plaintif dot
file a complaint until after the ninetgay limitation period had expired.”Dorest v. Piney Point Surgical
Ctr., No. 1003908, 2011 WL 2633575, at *2 (S.D. Tex. July 51P0(dismissing case where plaintiff filed
her complaint at least 93 days after she allegedigat-to-sue letter was sentMorgan v. Potter No. 05
2860, 2006 WL 380548, at *2 (E.D. La. Feb. 13, 2D,@6fd, 489 F.3d 195 (5th Cir. 2007) (dismissing the

10



Court grants the motion to dismiss Plaintiff's &itVIl claim for race discrimination
without prejudice. Plaintiff may amend her complato allege the daten whichshe
received the righto-sue letter byJune 30, 2016.77 Failure to do so will result in
dismissal of her claim with prejudicé.

CONCLUSION

For the foregoing reasons;

IT IS ORDERED that Defendants’ motion to dismiss SRANTED . Plaintiff,
however, may amend her complaintlbyne 30, 2016to allege the date on which she
received notice of her right to sue from the EEOC.

IT IS FURTHER ORDERED that Plaintiffs Title VII claim for gender
discrimination isDISMISSED WITHOUT PREJUDICE for failure to exhausher
administrative remedies

New Orleans, Louisiana, this 17th day ofune, 2016.

“““ s‘GérE—KAo‘R‘a?%?A’—\“““—
UNITED STATES DISTRICT JUDGE

plaintiff's complaint as untimely because it waledi 92 days after the plaintiff presumptively reaa her
right-to-sue lettefrom the EEOC and the plaintiff “ha[d] not alertdte Court to any circumstances which
would warrant the tolling of the ninetyay period nor ha[d] she disputed the date by wtshle was
presumed to have received her notice of rigitsue”); Butler v. Orleans Par. Sch. BdNo. 000845, 2001
WL 1135616, at *1 (E.D. La. Sept. 25, 2001) (dissiig Title VII claims where plaintiff filed suit metyone
days after receiving her rightb-sue notice).

77SeeGreat Plains 313 F.3dat 329 (“[D]istrict courts often afford plaintiffs at lea®ne opportunity to cure
pleading deficiencies before dismissing a casegssit is clear that the defects are incurabldermlaintiffs
advise the court that they are unwilling or unatel@mend ira manner that will avoid dismissal.Ynited
States ex rel. Adriam363 F.3d at 403 (“Leave to amend should be frgalgn.”).

78 See Dorest2011 WL 2633575at *2.
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