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UNITED STATES DISTRCT COURT
EASTERN DISTRICT OH.OUISIANA

MICHAEL GAHAGAN CIVIL ACTION
VERSUS NO. 152540
UNITED STATES CITIZBENSHIP SECTION “R” (3)

AND IMMIGRATION SERVICES

ORDER AND REASONS

Before the Court is Plaintiff Michael Gahagan’s noot to strike the
supplemental declaration of Brian J. Walsh for la€personal knowledge.

For the following reasons, the Court GRANpRintiff's motion.

l. BACKGROUND

This Freedom of Information Act (FOIA) case invadven dispute
between plaintiff Michael Gahagan, an immigratidtoaney, and the United
States Citizenshimnd Immigration Service (USCIS) regarding plairgiff
request for agency records concerning his clieitie Court has previously
ruled on crossnotions for summary judgment, and the facts of taise are
set forth more fully in the Court’s December 218®mrder! As relevant here,

the Court denied plaintiffs motion for summary grdent and granted in

1 SeeR. Doc. 20.
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part and denied in part USCIS’s first motion fomsmary judgment. The
Court found that USCIS’s motion demonstrated thed agency conducted
an adequa search for responsive records but failed to shiwiwFOIA
compliance with espect to two issues: (1) USGI$eferral to the Department
of State of four pagesf@gency records, and (2) USGSiondisclosure of
eight additional pages of agenaycords identified in the agensywaughn
index and supplementdMaughnindex as Records #572, #334, 1222,
#15, #16, #31, and #32The Court ordered USCIS to produce a néaughn
index more fully explaining its decision to withloportions of each of these
eight documents.

On December 16, 2015, USCIS filed, among other dhjma revised
Vaughnindex? a revised supplement®dhughnindex?anda declaration by
John F. Hackett, the Director of the Office of Infoation Programs and
Services of the Department 8tate® USCIS also filed a motion asking the
Court to deem its supplemental filings sufficierd s$atisfy the Court’s

December 2, 2015 ordéignd again sought summaryjudgment and an order

Id.
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declaring that it has discharged its FOIA obligasd On July26, 2016, the
Court granted in part and denied in part USCIS's secondtiom for
summary judgment,holding that while USCIS had met its burden with
respect to Records #21, #22, #334, and #812had not demonstrated
complete FOIA compliance with respgdo Records #15, #16, #31, and #32.
The Court additionally ordered USCIS to either tbse Records #15, #16,
#31, and #32 to plaintiff or to produce a n®@ughnindex that remedies
the deficiencies identified in the Court’s July @&ler 12

On August QUSCIS submitted the revis&hughnindex accompanied
by adeclarationby Brian J. Welsh, the Deputy Chief of the FOIA Brams
Branch of USCIS3 On August 15, plaintiff filed this motion to strikarguing
that Welsh's declaration was not based on persdmawledge of the
withheld information}* USCIS filed a memorandum in oppositiénand

plaintiff replied 16

8 R. Doc. 30 at 3.
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10 Id. at 7.

11 Id. at 11. The Court also denied plaintiff's motitmhold USCIS
in contempt of Courtld. at 15.
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1. LEGAL STANDARD

Federal Rule of Civil Procedure 56(c)(4) requirexldrations offered
in support of, or in opposition to, summary judgmémnbe based on personal
knowledge. Fed. R. Civ. P. 56(c)(4utting Underwater Techs. USA, Inc. v.
Eni U.S. Operating Co671F.3db12, 515 (5th Cir. 2012). While a declaration
need not specifically state that it is based onspeal knowledge, it must
include enough factual support for a court to detere that its averments
were based upon the personal knowledge of the deettaFed. R. Civ. P.
56(c)(4);see also Thomas v. Atmos Energy Cpog®23 F. Appx. 369, 374
(5th Cir. 2007). When considering a motion for suargnjudgment, a court
disregards any portion of a declaration that fddscomply with Rule

56(c)(4). Akin v. Q-L Investments, In¢c959 F.2d 521, 531 (5th Cir. 1992).

1. DISCUSSION

In response to this Court’s July 26, 2016 orderCUsssubmitted a
revisedVaughnindex and the declaration of Brian J. WelsHNelsh attests
that the revise&Vaughnindexis “more detailed’than the previous one this

Court rejected and that the revised justificatiofii®tter describe the
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redacted materials and the relationship to the ilgges asserted®

Gahagan moves this Court to strike the entire datian from the record
becauseof Welsh’s alleged lack of personal knowledge as to ahyhe

withheld information referred to in the revis#gdughnindex. In opposition,

USCIS argues that FOIA declarants may include sta&tets in their
declarations based on information they have obthimethe course of their
official duties.

USCIS is correct that FOlIA declarants may inclutleesments in their
declarations based on information they have obthimethe course of their
duties.See Barnard v. Dept of Homeland Se898 F. Supp. 2d 1, 18
(D.D.C. 2009). Additionally, dthough the Fifth Circuit has not addressed
the issue, this Court is persuaded by the decissdasnumber otourtsthat
have held that an agensydeclarant need not have participated personally
in the FOIA search to meet the personal knowledgpiirement.See Dugan
v. Dept of Justice 82 F.Supp.3d 485, 496 (D.D.C2015) (concluding that
declarant was competent to testify despite haviotgoarticipated directly in
processing the FOIA request$erv. Women's Action Network v. Depf
Def., 888 F. Supp.2d 231, 251 (D.Conn2012) (concluding that an

“attenuated supervisor”ofthe person who conduetetdial FOIAsearch had

18 Id.



sufficientpersonal kowledge to give declarationRather, a declarant in a
FOIA case satisfies Ral56(c)(4) if he attests to hpersonal knowledge of
the procedures used in handlip@intiffs FOIA request and hifamiliarity
with the documents in questiosee, e.g.,[|annaus v. U.S. Depof Justice
813 F.2d 1285, 1289 (4th Cit987) Barnard v. Deg’of Homeland Sec531
F.Supp.2d 131, 138 (D.D.Q008);Berman v. C.I.A.378 F.Supp.2d 1209,
1216 n. 7 (E.DCal.2005), affd, 501 F.3d 1136 (9th Ci2007).

Thesecasesdo not establish that a FOIA declarant does notdnee
personal knowledgef or at least familiarity withhe documents in question.
In fact, all of the cases cited by USCIS in itspesse cite personal knowledge
of the documents in question in support of findinlge challenged
declarations admissiblé&eeBarnard, 598 F. Supp. 2d &t-5,19 (hoting that
the FOIA declarant reviewed the requested recormhsalf and finding that
“a declarant in a FOIA case satisfies the personailledge requirement in
Rule 56(e)fin his declaration, [he] attests to his persokabwledge of the
procedures used in handling FDIA] request and hisamiliarity with the
documents in questioi.(internal quotation omitted) (emphasis added);
Thompson vExec. Office for U.S. AttorneyS87 F. Supp. 2d 202, 207 n.4
(D.D.C. 2008) (quotingBarnard above);Hornes v. Exec. Office for U.S.

Attorneys No. 042190, 2007 WL 1322088, at *4 (D.D.C. May 4, 2007)



(rejecting challenge to FOIAdeclaration based ak £ personal knowledge
in part because declarant reviewed the requestedrdents in question);
Schoenman v.HB 575 F. Supp. 2d 166, 172 (D.D.C. 2008) (rejectingtion
to strike FOlAdeclaration because declarant age st “personal knowledge
of thedocuments at isstig Londrigan v. FBI, 670 F.2d 1164, 1174 (D.C. Cir.
1981) (rejecting motion to strike as to portionF&I|A declaration based on
declarant’s review of the documents in questidflpt v. Federal Bureau of
Prisons No. 041702, 2006 WL5217760, at *6 (D.D.C. Oct. 17, 2006)
(rejecting motion to strike FOIA declaration becauseclarant personally
reviewed the records in question).

Welsh’s declaration attests to his position with@JS, that he is a
licensed attorney, that he was prawsty a judge advocate in the United
States Air Force, and that as part of his dutiesaawilitary lawyer, he
provided legal advice on the release of informatiamder FOIA®
Presumably, this establishes that he is familiahwiOIA proceduresBut
none of his attestations creatan inference that Welsh had personal
knowledge or familiarity with the documents in qtiea. Accordingly,the

Court finds that Welsh’s declaration in supportU8CIS’s revisedvaughn

19 Id. at 1.



index is not based on his personal knowked@hereforethe declaration is

stricken from the record.

V. CONCLUSION
Based on the foregoing reasons, it is ORDERED Gattagan’s motion
to strike is GRANTED.Defendant shall have 30 days from the date of this

order to submit any supplemental affiits consistent with this order.

SARAH S. VANCE
UNITED STATES DISTRCT JUDGE



