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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF LOUISIANA

RICKY LAURANT CIVIL ACTION
VERSUS NO.15-2588
NATE CAIN, WARDEN SECTION“G” (3)

ORDER AND REASONS

Before the Court are PetitionerdRy Laurant’s (“Petitioner”) objectiohso the January 8,
2016 Report and Recommendation of the United Stduagistrate Judgesaigned to the cage.
Petitioner, a state prisoner incarceratedha&t Avoyelles Correctional Center in Cottonport,
Louisiana, filed a petition pursuant to 28 U.S.C. § 2254 alleging that non-unanimous jury verdicts
are unconstitutional and that he recediveeffective assistance of cound&n January 8, 2016,
the Magistrate issued a Report and Recommesrdaegicommending that thpetition be dismissed
with prejudice? Petitioner objects to the recommendafiohfter reviewing the complaint, the
Magistrate Judge’s Report and Recommendatiotifid®®r's objectionsthe record, and the
applicable law, the Cotwill overrule Petitioner’s objectionadopt the Magistrate Judge’s Report

and Recommendation, and dismissdkbausted claim ith prejudice.
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I. Background

A. Factual Background

On May 22, 2012, Petitioner was convicted ad ounts of distribution of cocaine (Counts
1 and 3) and one count atempted distribution of cocain€ount 2) under Louisiana la%On
June 14, 2012, Petitioner was seotzhto a term of fifteen yemmimprisonment on Count 1 and to
a term of ten years imprisonment on Count 2; it was ordered that the first twootlanse
sentences be served withdanefit of probation, paroley suspension of sentent®n that same
date, Petitioner was also foundde a second offender and was saned as such on Count 3 to a
term of thirty years imprisonment; it was ordered that this sentence be served without benefit of
probation or suspension of sentef@ethe entire term and without benefit of parole for the first
two years On April 26, 2013, the Louisiana First CiicCourt of Appeal affirmed Petitioner’s
convictions, habitual offendexdjudication, and sentence¥he Louisiana Supreme Court then
denied his related writ @fication on April 11, 2014°

On or about June 19, 201Retitioner filed the instarfederal application seekirftabeas
corpusrelief asserting two claims: (1) Petitioner’s ctitogional rights wereviolated when he was
convicted by a non-unanimous verdict; and (2) Petr received ineffective assistance of
counsel! The State filed a responsgguing that the petitionhsuld be dismissed because

Petitioner failed to exhaust his satourt remedies with respecth ineffective assistance of
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counsel claint? On September 23, 2015, the Magistrate Judge recommended that the petition be
dismissed without prejudice for failure to exhaust state court remédié® Magistrate Judge
found that Petitioner presentect@ourt with a “mixed petition,” which included both exhausted
and unexhausted claims, and that isimject to dismissal for that reasérSpecifically, the
Magistrate Judge found that Petitey had failed to raise his inefftive assistance of counsel claim
before the Louisiana Supreme Cotirt.

On November 12, 2015, this Court granted Retér thirty days to amend his petition to
delete the unexhausted clatfrOn December 2, 2015, Petitionded a motion requesting leave
to amend his petition to remove the unexhausteffaative assistance of counsel claim, which the
Court granted dismissing the unexhausted claimaccordingly, the Court referred the matter
back to the Magistrate Judgepepare another Report and Recoeendation as to the exhausted
claim1®
B. Report and Recommendation Findings

The Magistrate Judge recommends that @ourt dismiss the exhausted claim with
prejudice!® The Magistrate noted that Petitioner argues his constitutional rights were violated

when he was convicted by a non-unanimous vewditt respect to hisanviction for attempted
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distribution of cocaine, wherein 11 of 12rgus found Petitioner gity of the chargé® The
Magistrate noted that the United States Supreme Court has spoken on this issue, holding that
unanimity of twelve-member juries is not congibnally required in noncapital state criminal
trials 2! Accordingly, the Magistrate termined that there was no tmgr a finding that the state
court decision denying petitioner’s claim was comtta or involved anunreasonable application
of clearly established United&8es Supreme Court precedént.
Il. Objections

A. Petitioner’s Objection

Petitioner objects tthe Magistrate JudgeReport and RecommendatiéhHe asserts that
under the Louisiana Constitution and Code of @rahProcedure, criminal cases punished by
hard labor are tried by a jury of 12 and the voitelO jurors is sufficient to return a verdfét.
Petitioner notes that criminal defendants in statert have no federal cditstional rights to a
unanimous jury verdic® However, he asserts that “claimegarding the right to a unanimous
verdict may raise grounds cognizable in federakaa corpus if the conduct underlying the claim
so infected the trial that the defendant wasebgrdeprived of a fair trial guaranteed by the

Fourteenth Amendment®He contends that federal courts mastiew the coerciveness of actions
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taken by a state court “in its cemt and under all circumstanced.He argues that the court must
determine if the actions of the state trial coud drstrict attorney viated due process by being
“likely to coerce certain jurors into relinquisig their views in favor of reaching a unanimous
verdict.”?® He asserts that this Cowtiould order the state trial coto submit the jury voir dire,
closing arguments, jury insittions and veridt for review?®
B. State’s Opposition

The State of Louisiana did not file a brief in opposition to Petitioner’'s objections despite
receiving electronic notice of the filing.

[ll. Standard of Review

A. Review of the Magistrate Judge’s Report and Recommendation

In accordance with Local Rule 73.2, this case was referred to the Magistrate Judge to
provide a Report and Recommendation. A distuctge “may accept, ject, or modify the
recommended disposition” of a mafyate judge on a dispositive matteA district judge must
“determinede novoany part of the [Report and Recommeialg that has been properly objected
to.”31 A district court’s review is fited to plain error for parts tiie report which are not properly

objected tc*?
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B. Standard of Review Under the AEDPA

The Antiterrorism and Effective Death Penalty Act of 1996 (“AEDPA”) limits the power
of federal courts to grant writsf habeas corpus in cases wharstate court haadjudicated the
petitioner’s claim on the merifs.

Under 28 U.S.C. § 2254(d)(1), a federal court nde$er to the stateoart’s decision as to
guestions of law and mixed questions of law and fact unlessag Gentrary to, or involved an
unreasonable application of cleadstablished federal law, asteenined by the Supreme Court.”
The Supreme Court has made a distinction betwthe application of the “contrary to” and
“unreasonable application” clausé4 federal habeas court massiie the writ undehe “contrary
to” clause if the state court aps a rule in a way that isdansistent with governing law and
Supreme Court precedent on identical facts; aréd@mbeas court may issue the writ under the
“unreasonable appktion” clause if the state court unseaably applies thgoverning law to the
facts of the cas®.

Under 28 U.S.C. § 2254(d)(2), factual findireg® presumed to be correct and a federal
court will give deference to ¢hstate court’s decision unless'was based on an unreasonable
determination of the facts in light of thei@@nce presented in the state court proceedfhg.”

IV. Law and Analysis

Petitioner objects to the Magistrate Juddeigling that the stateourt decision denying

petitioner’s claim that a non-unanimous verdict violated his cotisti@al rights was not contrary

33 See Hill v. Johnsqr210 F.3d 481, 485 (5th Cir. 2000).
34 See Bell v. Coné35 U.S. 685, 694 (2002) (citiMfilliams v. Taylor529 U.S. 362, 403-04 (2000)).
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to or an unreasonable applicatiof clearly established fedettalv. Accordingly, the Court will
review this claim de novo.

Louisiana Constitution Article | § 17(A) alies for non-unanimous jury verdicts in non-
capital cases stating, “A case in which the punistingenecessarily confinement at hard labor
shall be tried before a jury of twelve persons, & whom must concuo render a verdict.” In
Petitioner’s case, 11 of 12 jusofound Petitioner guilty on thétampted distribtion of cocaine
charge. The punishment for attempted distributibrcocaine is imprisonment at hard laBor.
Accordingly, the verdict was net violation of state law.

In Apodaca v. Oregarthe Supreme Court held that a criminal conviction by a less than
unanimous jury does not violate the right taltby jury specified by the Sixth Amendment and
made applicable to the stat@gthe Fourteenth AmendmefitPetitioner contendthat this Court
must consider the coerciveness of the actiaken by the state tti@ourt. However, a non-
unanimous verdict is not coercive, and Petitioner presents no argument regarding any other
coercion on the part of the statel court. Therefore, the stateurt’s denial of relief was not
contrary to or an unreasonallpplication of Supreme Courtgmedent. Accordingly, on de novo

review, the Court finds Petitioner’s non-unaous jury verdict claim without merit.

37 La. R.S. 14:27(D)(3); La. R.S. 40:967(B)(4)(b); La. R.S. 40:979(A).

38206 U.S. 404, 406 (1973ee also Johnson v. Louisiad®6 U.S. 356 (1972) (upholding Louisiana’s
then-existing constitutional and statutory provisions allowing nine-to-three jury verdicts).



V. Conclusion

For the reasons stated above, the Court fthds Petitioner's exhausted non-unanimous
jury verdict claim is without merit and shidube denied and dismissed with prejudice.
Accordingly,

IT IS HEREBY ORDERED that Petitioner’s objections a@/ERRULED;

IT IS FURTHER ORDERED that the CourtADOPTS the Magistrate Judge’s
recommendation;

IT IS FURTHER ORDERED that Petitioner Ricky Laurais exhausted non-unanimous
jury verdict claim iSDENIED andDISMISSED WITH PREJUDICE.

NEW ORLEANS, LOUISIANA, this26th day of July, 2016.

NANNETTE JOUX/ETTE BROWN
UNITED STATES DISTRICT JUDGE




