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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF LOUISIANA

JUSTIN SHAWLER CIVIL ACTION
VERSUS No. 15-2599
ERGON ASPHALT & EMULSIONS, INC., SECTION |

AND BIG VALLEY, LLC

ORDER AND REASONS

Before the Court are (1) a motiom limine filed by defendantBig Valley, LLC (“Big
Valley”), “seeking to exclude any evidence regarding the consumption of alcohol by Cagptagin L
Griffin” (“Captain Griffin” or “the Captain”) and (2) hrief? filed by plaintiff, Justin Shawler
(“Shawler”), per the Court’s instructions indicating his intent “to offer testimonyraytarough
Mr. Steven Caskey regarding the requirements provided by applicable Fedestl @uard
Regulations pertaining to the operation and managewifethe Vessel at issue in tmsatter.”
Both the motion and the brief are oppodeéror the following reasons, defendant’s motion is
deferred until trialand plaintiff’s expert will not be permitted to offer hapinion regardig
Coast Guard regulations taial.

LAW AND ANALYSIS
I.  Defendant’s motion to exclude evidence of Captain Griffin’s consumption ofieohol
Big Valley argues that admitting evidence of a party’s alcohol consumption is unduly

prejudicial unless it iaccompanied by evidence of intoxication. According to Big Valley, because

1 R. Doc. No. 100.
2R. Doc. No. 104.
3R. Doc. Nos. 112, 123.
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Captain Griffin only consumed between two and three beers on the day of the accideat baynd t
all accounts he did not appear to be intoxicated, the fact of his alcohol consumption should not be
made known to the juryBig Valley argues thatot only isevidence of the Captain’s ceuimption
of alcohol irrelevantbutits admission would also be unduly prejudicial because a jury would
likely find Big Valley liable “based solely upon inherent prejudices and lsethedt a person that
has been drinking is drunk or intoxicated.”

Theonly binding authoritiesited bydefendanare the U.S. Court of Appeals for the Fifth
Circuit’s decisions iBallou v. Henri Studios, Inc656 F.2d 1147 (5th Cir. 1981) aBdcanegra
v. Vicmar Servs., Inc320 F.3d 581 (5th Cir. 2003). The Court accordingly begins with those
cases

In Ballou, the district courhadexcludedevidence of the plaintiff's intoxication prior to
the accident in the face abnflicting evidence regarding whether the plaintiff was intoxicated.
656 F.2d 1147. The district court haarredthe evidencéor two reasons. First, thistrictcourt
concludedhat the witness who testified that the plaintiff was soberonedible and tat the results
of the blood alcohol test were not credibld. at 1154. Second, because the district court found
the results of the blood alcohol test not to be credible, it held that their admission would be unduly
prejudicial to the plaintiff, explaining thatt‘is never possible to judge the attitude of a Jury and
how they are affected by the subject of alcdhddl. at 1152. On appeahe Fifth Circuitdecided
that the exclusion of the evidence veasor because the credibility @etination should have been
left to the jury. Id. The Court explained that “[pjof of [the plaintiff's] intoxication is, of course,
highly relevant to and probative of one of the ultimate questions before the jury,” thigfidai

contributory negligere. Id. at 1155. The jury therefore should have been permitted to hédhr it.

4R. Doc. No. 100-1, at 12.



Similarly, in Bocanegra the Fifth Circuitheld that the lower court had improperly
excluded evidence dhe defendant’s marijuana consumption prior to the acci@26t.F.3dat
587. In the Court’s view, there was sufficient evidence that the defendantjsanaruse had
impaired his cognitive functions and contributed to the accident to require disclosure of t
marijuana use to the juryld. at 58990. It noted that “[w]thout evidence of [the defendant’s]
marijuana use in this case, the evidence presented at trial bore little resemblanaeactually
happened. Id. at 589.

Big Valley citesBallouandBocanegraas well as a number of oth@sn-bindingcases, to
proposethe principle that while intoxication is relevant to liability, consumption of alcalurie
is not. Moreover, admitting evidence of consumption of alcohol without any evidence of
intoxication is prejudicial, Big Valley arguedyecause it opens the door to “insinuations or
innuendos of intoxication” when there is no evidence to support such concluSemfonald v.
Triple S Well Serv., Inc708 So. 2d 1318 (Miss. 1998).

In response, Shawler argues that there is evidence in the record that Gagtain
“consumed multiple alcoholic beverages while operating the Vessel in violati¢redsral
Regulations and industry standards and was under the influence of alcoholraetbeRlaintiff's
incident.”® He further asserts &l Big Valley's reliance oBallou andBocanegrais misplaced
because there is corroborative evidence of intoxication in this saseely, the accident itséif.

As Shawler puts it, “a jury may very well determine that Captain Griffin’s alcobnsumptio
coupled with the actual accident demonstrates Captain Griffin’s impairmeot artdxication.”

However, if the Court concludes that an expert opinion is necessary for the jurg thdt the

5R. Doc. No. 112, at 1.
®R. Doc. No. 112, at 3.
"R. Doc. No. 112, at 6.



Captain was intoxicated, Shawler requests permissiondstign Big Valley's toxicology expert
on cross examination regarding Captain Griffin’s alleged impairfhent.

The Court initially notes that neithBallou nor Bocanegracan be read agdadly as Big
Valley suggests Neither case createdbaight-line rule that evidence dadlcohol consumptiors
unduly prejudicial without evidence of intoxication.

As to the intoxication issue, the Court further notes that, to the extent that the mimber
beers consumed by the Captain is relevidngt,parties dispute the number of betbiet Captain
Griffin consumedn the day of the accident. Big Valley argues thghé[tbest estimate is that
. . . Captain Griffin consumed between two and three b&eSlawler alleges that “Captain
Griffin . . . drank five beera/hile operating a vesset” Big Valley accuses Shawler of stretching
the deposition testimony to reach that number, arguing that “[the numbewégejuggested by
Plaintiff's counsel to many of the witnesses without any foundatfibn.”

Having reviewed the deposition testimony, including that of Don SugdduhCourt
concludes that theraay besome evidence in the record, albeit of dubious foundahahCaptain

Griffin consumed four or five beers on the day of the accitfe@iven sich testimonynd without

8R. Doc. No. 112, at 6.

®R. Doc. No. 100-1, at 2.

¥R, Doc. No. 112, at 4.

11 R. Doc. No. 1061, at 2 n.2. Indeed, Big Valley was apparently so offended by plaintiff's
suggestion that Captain Griffin wastoxicatedthat it fled a motion to strike the opening
paragraph of plaintiff's opposition to the motion. R. Doc. No. 113. Those sorts of motions are
unhelpful and a waste of both the parties’ and the Catimits.

12R. Doc. No. 1123, at 10. The relevant portion of the deposition of Don Sudduth, the second
mate aboard the M/V BIG VALLEY, proceeded as follows:

Q. Fair enough. Now do you recall+one way or the other whether Captain
Larry had been drinking on the way in, on the way in from fishing on the
way back to the docks?

A. | don’t know.

Q. Okay. He might have been, he might

4



further informationand inquiry, the Court cannot at this stagéhout further testimonygesolve
this dispute.

Nonetheless, it bears emphasizing that the Court will not permit counsel to pogenguest
to witnesses at trial that invite guess or speculation. Neither will the Court permgetaa
advance arguments that lack an evidentiary basis in the record. Incoedsute compliance with
these rulesno party may refer tthe Captaiis or crew’s alcohol consumptiaattrial withoutfirst
approackng the bench and obtainiqmermissionfrom the Court.

With respect to Shawler’s request that he be permitted to cross examine |B&igsvVa
toxicology expert regarding the alleged effects of Captain Griffin@alicconsumption, the Court
concludes that this issue should be deferred until trial. While Big Valley tgrobserves that
Rule 611(b) of the Federal Rules of Evidence provides thao4sgxamination should not go

beyond the subject matter of the direct examamedird matters affecting the witness’s credibility,”

He could have been.
-- not have been, you just don’t know?
| don’t know.
If you had to estimate about how many beers he had that day, what's your
bestgues®
BY MS. RICE:
Objection to form.
BY THE WITNESS:
Four or five.
EXAMINATION BY MR. ITKIN:
| know you’re not sitting there counting for him, right?
No.
It's — that’s not how it is, right?
Uh-uh (negative response).
But your besguesssitting here today, it's probably in the four or five range?
Right.
Okay. Could be more, could be less, you just dogdily know?
Right.
BY MS. RICE:
Objection to form.
Id. (emphasis added).
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the Rule also states that “[tlhe court may allow inquiry into additional matters asdifemt
examinatiori. The Court also observes that nothing precluded the plaintiff from providing his
own expertestimony regarding this issue.
Il. Plaintiff's brief regarding the applicability of Coast Guard regulations

The minute entrd? following the pretriakconference provided that “if either party intends
to argue or introduce testimony relatinghe regulations applicable to ‘uninspected vessitlsti
.. .that party shall file a brief with the Court identifying the applicable regulaj@md explaining
why the regulation(s) is/are relevantShawler hasccordingly filed aorief indicatingthat his
marine safetgxpert, Steven Caskey (“Caskeyi)ll testify regarding the requirements of certain
Coast Guard regulations applicable to the M/V BIG VALLEY and the vedaeksof compliance
with those regulations. Specifically, Shawler indicates that Caskey willytéstthe following
supposedly applicable regulations: (1) “33 CFR 95.604eq (‘Operating a Vessel while under
the influenceof alcohol or a dangerous drug’);” (2) 46 CFR 16.20%eq (‘Chemical Testing;”
and (3) “46 CFR 4.6 (‘Mandatory Chmical Testing Following SeriouMarine Incidents
involving Vessels in Commercial Servig&* The brief does not quote the substance of those
regulations or attempt to explaiwhy the egulation(s) is/are relevant,” as this Court ordered

In response to the brief, Big Valley argues that Caskey’s opinions withctaspehese
three regulations should not be permitteddia@ceduraleasons. In short, Big Valley argues that
because these expert opinions are only being disclosed now they should not be admitted.
Shawler intended Caskey to offeefie opinions, Big Valley arguésat he should havéled a

supplemental expert report disclosing them in accordance with the Federal dRu&vil

13 R. Doc. No. 98, at 2.
14 R. Doc. No. 104, at 3-4.



Proceduré® The opinions were not containad Caskey’sdeposition, his expert report, or the
final pretrial ordet® prepared by the parties after the pretrial confereAceording to Big Valley,
to permit Caskey to offer his undisclosed opinions now would constitute trial by ambush.
Caskey’s original expert repaopinesthat the M/V BIG VALLEY did not comply with
the “Federal Regulations for a Certified Small Passenger Vessel” mrghlkations applicable to
an “uninspected passenger vessél.The Court subsequently held in its March 15, 2016 order
and reasons that the M/V BIG VALLEY was an “uninspected vessadt a “small passenger
vessel” or an “uninspected passenger ves$ehtcordingly, it alsdield that “[b]ecause [Caskey]
is qualified as aexpert . . Caskey may testifysato the requirements of the regulations applicable
to ‘uninspected vesselstassuming a proper foundation for those opinions is provided at trial and
that his opinions are otherwise admissitfe.The Court further observed that it “does not at this
time decide whether the Coast Guard regulations applicable to ‘uninspectetsvass relevant
to determining Big Valley's liability under the facts of this case. . . . ThertQeaves those
determinations until the relevant regulatier$ any—are identifiedand such issues are raised by
appropriate motion??
The Court concludes th&hawler has failed to adequately discltise applicability of

these three Coaskuard regulations.The Court’'s statement in itdlarch 15, 2016 order and

15R. Doc. No. 123, at-8. Big Valley cites this Court’s opinion lonited States v. LandNo. 13
4721, 2014 WL 906230, at *2 (E.D. La. Mar. 7, 2014) (Africk, J.), for the proposition that “A
party must supplement [an expert’s] report and ‘[a]ny additions or chanfglks]tmformation[in

the report] must bdisclosed by the time the party’s pretrial disclesuander Rule Z8)(3) are
due,” which is at least 30 days before trial(citing Fed.R. Civ. P. 26(a)(3)(B), 26(e)(2)).

18 R. Doc. No. 105.

1”R. Doc. No. 104-1, at 15.

18 R. Doc. No. 69, at 8, 16 n.38.

19R. Doc. No. 69, at 17.

20R. Doc. No. 69, at 17 n.39.



reasons that Caskeymay testify as to the requirements of the regulations applicable to
‘uninspected vessels™ did not relieve plaintiff of the obligation to file a suppleahexpert report.
At the time the Court issued its order and reasons, Caskey had yet to offenlueopmgarding
the three regulations applicable to uninspected vessels. By holding that Caskkgffersuch
opinions (if they were relevant and a proper foundation was laid), the Court did not eliminate
plaintiff's obligation under Rule 26(a) to giveotice of whether its expewould offersuch an
opinion and to specifwhich opinionshe would offer. Although the Court did not order plaintiff
to file a supplemental report in its order and reasons, a court order is not netegkare a party
on ndice that he must comply with the Federal Rules of Civil Procedure.

As Big Valley suggests, Shawler should have supplemented Caskey’s expernn@apubs
ago in order to include these new opinions. Instead, he waited until this Court ordered their
disclosure a week before trial to reveal them. While this Court may have been inclineddolove
Shawler’s untimeliness had the recently filegtbbeen adequate, it is not. In order to prepare for
trial and to avoid the necessity of ruling on the applitglof regulations without the benefit of
thorough research and analysis, the Court’s minute entry following the lcetriarence ordered
any party intending to introduce evidence of allegedly applicable Coast (gaildtions to file
a brief “identfying the applicable regulation(s) and explaining why the regulation(sk is/ar
relevant.®!

Plaintiff's brief does not explain the applicability of the regulations or even quote them in
their entirety. Without such information, the Court cannot determine the applicatfilihe
regulations undeahe facts of this casend Big Valley is not provided an adequate opportunity to

defend Accordingly, although the Court originally deferred the issue until trimbw concludes

21 R. Doc. No. 98, at 2.



thatbased on théailure to fle an appropriate supplemental expert reportfaidre to comply
with this Court’s minute entry, Caskey’s opinions regarding the applicabilitlyeothree Coast
Guard regulations are excluded.

CONCLUSION

For the foregoing reasons,

IT IS ORDERED that Big Valley’s motion to strike IBENIED.

IT IS FURTHER ORDERED that Big Valley’'s motion to exclude evidence of Captain
Griffin’ s alcohol consumption, and Shawler’s request to question Big Valley’s toxicology expert
regarding the effects of CaptaimifBn’s alcohol consumption, atEFERRED UNTIL TRIAL .

No party may refer to the Capt&nor crew’s alcohol consumptioat trial without first
approackng the bench and obtainiqmermissionfrom the Court.

IT IS FURTHER ORDERED that Caskey’'s opinions regarding the Coast Guard
regulations applicable to the M/V BIG VALLEY will not be permitted the reasons set forth

herein.

New Orleans, Louisiana, June 3, 2016.

N

— LAN;}( M. AFRICK

UNITED STATES DISTRICT JUDGE
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