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UNITED STATES DISTRCT COURT
EASTERN DISTRICT OH.OUISIANA

HI-TECH ELECTRIC, INC. OF CIVIL ACTION
DELAWARE

VERSUS NO. 153034
T&B CONSTRUCTION AND SECTION “R” (4)

ELECTRICAL SERVICES]NC.

ORDER AND REASONS

Before the Court are (1)lgintiff Hi-Tech Electric, Inc. of Delaware
(HTE)'s for summary judgment on its breach of contract mlaagainst
defendant T&B Construction anlectrical Services, Inc. (T&B}(2) HTE's
motion for summary judgment against T&B on T&B's countexiohs?
(3) T&B’s motion to dismissHTE’s claims8 (4) HTE's motion to exclude
T&B's experts’ testimony: and (5) HTE's motion to amend its complahnt.
For the following reasons, the Court grat3E’'s motionsfor summary
judgment;grants in part and denies in pdi&B’s motion to dismiss; grants

HTE’s motion to exclude; and denies HTE's motiomtoend.
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l. BACKGROUND

HTE and T&Bare contractors thaterform electrical servicesT&B is
a small businesswned by disabled veteran John Gaide$n 2011, the
partiescooperatedn a proposal to jointly perform work for a Depadnt
of Veterans Affairs(VA) project in New Orleans. Thisooperationwas
memorialized in two teaming agreements, the firstted July 29, 2014and
the second, superseding, agreement datedust 24, D11° Under the
terms of thesecondteaming agreement, T&B would submit the bidthe
general contractqClark/ McCarthy Healthcare PartnerGlérk/ McCarthy,
and if T&B were awarded the contract, the partigsuld negotiatea
subcontract foHTE to perbrm workon the project® Clark/ McCarthy was
not obligated to set aside any subcontracts orv#aeroject for minority or
veteranowned businesses, but it did have certaambinding participation
goalst

On January 18, 2012Clark/McCarthy entered intoa written

subcontract with T&Bunderwhich T&B agreed to perform electrical work

R. Doc. 1292 at 2.
Id. at 3.

R. Doc. 1422 at 1.
R. Doc. 1299 at 12.
10 Id. at 12, 14.

1 R. Doc. 12911 at 60.
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in the VA's Pan Am BRiilding in New Orleand? T&B was also awarded a
subcontract to build a parking structure for the ¥A. T&B did not
immediately execute a separate sulicanotwith HTE. Neverthelesshe two
parties began working together on tRan Am Building in early 2012
From the beginningHTE paid the vast majority of the costs of work
performed on the Pan Am Building, including T&B’svo labor costs and
overhead?® But T&B was the party that requested and receivagnpents
from Clark/McCarthy® As a result, T&Bransferred nearly all the amounts
it received from Clark/McCarthy to HTE.

On May 29, 2013T&B and HTE entered into a memorandum of
understanthg (MOU), which described the parties’ relationship and
respective duties on tiHgan Am Buildingprojecti® TheMOU terminated all
but a few sections of the August 2011 teaming agreetl® Under theMOU,

T&B’s foreman would report to HTE's foreman, and HBWould have final

12 R. Doc. 12.

13 R. Doc. 90 at 6 § 36.

14 The first payment application was submitted Gark/McCarthy in
March 2012. R. Doc. 122 at 29.

15 SeeR. Doc. 12910 at 3738.

16 SeeR. Doc. 1282 at 29, 4243.

o Id.
18 R. Doc. 1299 at 7.
19 Id. at 11.



authority to resolve disputes in the fiedd.T&B would provide at least 30%
of the labor required to complete the proj&cti&B would receive 8% of the
total estimated labor costs as compensation forlee@d expenses, and HTE
would receive 22% of the total estimated labor costs fegrbead??2 The
MOU provided that costs on the project “shall be reimdmdwithin seven
(7) business daydollowing receipt of payments for the [w]ork®
Additionally, theMOU allocated 70% of any profit or loss from the work t
HTE, and 30% to T&B4

After the parties signetheMOU, Clark/ McCarthy determined that its
subcontract with T&B did not qualify as participani by a disabledieteran
owned small business. T&B assertsthat Clark/McCarthy made this
determination based on HTE's degree of control o¥V&B8 on the VA
project26

The parties’ relationship grew acrimonious. Inlg&015,T&B and

HTE attempted to negotia@e tiered subcontract agreementreplace the

20 Id. at 8, 10.

21 Id. at 8.
22 Id.at 9.
23 Id. at 10.
24 Id. at 9.

25 SeeR. Doc. 12911 at 60.
26 R. Doc. 1421 at 16.



MOU on the Pan Am Building projeét After negotiations failed, T&B
notified HTE that it considered the MOUvalid and unenforceablés
Additionally, Clark/McCarthy found that T&B defawll on the parking
garage project?and HTE became the prime subcontractothoat project30
HTE alleges that T&B has since refused to allowtliwr payments to
HTE.3! Two payment applications to Clark/ McCarthy remainstanding:
Payment Application 28 seeks $268,643 for work pemnfed on the Pan Am
Building,32 and Payment Appletion 29 seeks $287,427 in retain&§eln
January 2015, HTE demandéde proceeds of these payment applications
from T&B.3¢ T&B apparently refused. Soon thereaftélark/ McCarthy
received payment demands from both T&B and HYECIlark/McCarthy
denied T&’'s demand partially because of HTE's “claim fortstanding

amounts due?® Aletter dated April 17, 2015, indicates that ClavicCarthy

27 SeeR. Doc. 1323 at 164.

28 Id. at 144, 164.

29 R. Doc. 12911at 195.

30 Sedd. at 199,

31 R. Doc. 1at 4.

32 R. Doc. 1297 at 23.

33 Id. at 2627. During the course of the project, Clark/McQCgrt
retained an average of 5% of the billings, to badpat the project’s
conclusion.SeeR. Doc. 12910 at 43.

34 R. Doc. 12911 at 179.

35 Id. at 196, 201.

36 Id. at 196.



intended to pay HTE directl, but T&B asserts thaiClark/ McCarthy
decided against doingp because it could not find a contractual vehtloket
would permit such direct paymep#&

On July 29, 20151 TEfiled its complaint against T&Bsserting claims
of breach of contract andolation of the Louisiana Prompt Payment Statute,
La.R.S §9:27843° On November 1, 2016, T&B filed nine counterclainfs,
five of which the Courthasdismissed*! HTE now moves for summary
judgment on its breach of contract claim, and onre themaining
counterclaims2 HTE also moves toxelude T&B's experts’testimon$gand
moves for leave to  an amended complaift. T&B moves to dismiss

HTE’s claims45

37 Id.at 201.

38 Doc 142-1 at 57.
39 Doc. 1.
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[I. DISCUSSION

A. HTE’'s Breach of Contract Claim

The Court first addressé$TE’s breach of contract claim, which is the
subject of both HTE’s motion for summary judgmemidal &B’s motion to
dismiss HTE argues that there is no genuine dispute thaB d&es it
damages for breach of tiMOU.

Summary judgment is warranted when “the movant shtivat there
IS no genuine dispute as to any material fact amaglrhovant is entitled to
judgment as a matteflaw.” Fed. R. Civ. P. 56(a¥ee also Celotex Corp. v.
Catrett, 477 U.S. 317, 3223 (1986) Little v. Liquid Air Corp, 37 F.3d 1069,
1075 (5th Cir. 1994). When assessing whether putes as to any material
fact exists, the Court considers “all of the evideimn the record but refrain|[s]
from making credibility determinations or weighitlge evidence.Delta &
Pine Land Co. v. Nationwide Agribusiness Ins..C830 F.3d 395, 3989
(5th Cir. 2008). All reasonable inferences are vdrain favor of the
nonmoving party, but “unsupported allegations ofidafvits setting forth
‘ultimate or conclusory facts and conclusions a¥lare insufficient to either
support or defeat a motion for summary judgmen®&alindo v. Precision
Am. Corp, 754 F.2d 1212, 1216 (5th Cir. 1985ge also Little37 F.3d at

1075. Adispute about a material fact is genuihéhe evidence is sucthat



areasonable jury could return a verdict for themoving party.”Anderson
v. Liberty Lobby, In¢.477 U.S. 242, 248 (1986).

If the dispositive issue is one on which the movpegty will bear the
burden of proof at trial, the moving party “musince forward with evidence
which would entitle it to a directed verdict if thevidence went
uncontroverted at trial.Intl Shortstop, Inc. v. Rally’s, Inc939 F.2d 1257,
1264-65 (5th Cir. 1991). The nonmoving party can theffledt the motion by
eithercountering with evidence sufficient to demonstrtte existence of a
genuine dispute of material fact, or “showing ththte moving party's
evidence is so sheer that it may not persuade ¢hsanable faetinder to
return a verdict in favor of the movinmarty.” 1d. at 1265.

If the dispositive issue is one on which the nonimgwarty will bear
the burden of proof at trial, the moving party msatisfy its burden by
merely pointing out that the evidence in the recasdinsufficient with
respect to an sential element of the nonmoving party’s clai®ee Celotex
477 U.S. at 325. The burden then shifts to themowing party, who must,
by submitting or referring to evidence, set outdpe facts showing that a
genuine issue existsSee id at 324. ie nonmovant may not rest upon the
pleadings, but must identify specific facts thataddish a genuine issue for

trial. See, e.g.id.; Little, 37 F.3d at 1075 (“Rule 56 mandates the entry of



summary judgment, after adequate time for discowenyg upon mtion,
against a party who fails to make a showing sudfiti to establish the
existence of an element essential to that paragecand on which that party
will bear the burden of proof at trial.” (quotirGglotex 477 U.S. at 322)).

The Court notes that T&B's response to the motion summary
judgment is woefully deficient. The brief lacksgament, references to
evidence in the record, and citations to authorifs the Fifth Circuit has
explained, “Rule 56 does not impose upon the distcourt aduty to sift
through the record in search of evidence to suppgrtirty’s opposition to
summary judgment.”"Ragas v. TennGas Pipeline Cq.136 F.3d 455, 458
(5th Cir. 1998) (internal citation and quotation rkeomitted). The Court
has nevertheless &ihpted to identify valid arguments and factual disgs
within T&B’s submissions.

To prevail on a breach of contract claim under Ispama law, an
obligee must establish that)(the obligor undertook an obligation to
perform, (b) “the obligor failed to pgorm the obligatior’ and €) “the failure
to perform resulted in damages to the obligeeavrot v. Favrot 68 So. 3d
1099, 110809 (La. App. 4 Cir. 2011). To be valid under Loarsa law, a
contract must satisfy the following requirement$i)“the paties must

possess the capacity to contract; (2) the partrestual consent must be



freely given; (3) there must be a certain objecttfoe contract; and (4) the
contract must have a lawful purposeN'ew Orleans City v. Ambac Assur.
Corp., 815 F.3d 196202 (5th Cir. 2016) (quotinameware Dev., LLC v,

Am. Gen. Life Ins. Cp688 F.3d 203, 207 (5th Ci2012).

1. T&B's Obligations under theMOU

Two sections of theMOU imposed paymenabligations on T&Bwith
respect to the VA projectFirst, paragrapii7 provides: “Payments for costs
associated with the Work shall be reimbursed with{igeven) business days
following receipt of payments for the Worké” Second, paragraph 11
provides: “Upon receipt of final payment for the Ykpany profit or loss
arising therefrom shall be albated seventy percent (70%)HdJE and thirty
percent (30%) to T&BA7

Therecord suggests that HTEaid the vast majorityof the costsfor
work performecdon thePan Am Building Accordingto HTE’s expert, Harold
Asher ,HTE's total job costs amounted to $5,806,9%0Asher arrived at this
figure by examining an account spreadsheet dategusui 10, 2016. The
spreadsheet shows th&TE had overheadexpenses in the amount of

$1,052,620, materials expenses in the amount 09&42767, and labor

46 R. Doc. 1299 at 10.
47 Id. at 9.
48 R. Doc. 1297 at17.
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expenses in the amount of $1,769,343These amounts includeT&B’s
labor and overhead cost&aines testified in a deposition thdTE fronted
T&B’s labor costsand paid for materialsiith the understanding that HTE
would be reimburseé®

HTE contends, and T&B does not dispute, that TBfully recovered
its costs, including 30% of the labor costs and 8%rhead, from the
proceeds of the contract with Clark/ McCartiyWhile T&B has been fully
reimbursed, HTEhas received 4,984,481in bilings for the Pan Am
Building project,which is $882,449 less than HTE’s total costsEven if
HTE received the proceeds from Payment ApplicatidgBsand 29, it would
still face a loss ot least$266,378%3 Because paragraph 17 of the MOU
entitles eals party to be reimbursed for its costs, and becal&® has
already been fully reimbursed, it is reasonablenfer thatHTE is entitled
to receivethe entire amount of Payment Applicateo®d8 and 29 Thus, HTE
has satisfied its summary judgment burden of esthlig T&B'’s obligation
to pay the proceeds from Payment Applications 28 @8 to HTEupon

receipt of the payments from Clark/ McCarthy.

49
50
51
52
53

.at 3334.

Doc. 12910 at 3738.

Doc. 1292 at 1213; R. Doc. 1421 at 5557.
Doc. 1282 at 29; R. Doc. 129 at 18.
Doc. 1297 at 18.
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As explained earlier, the MOU also obligaté&B to receive or bear
30%of any profit orlosson the Pan Am Building projectThe record shows
that HTEcurrentlyfaces a loss of at least $2888 on the project>4 while
there is no evidence that T&B currently faces amgslor gain. Under the
MOU, T&B must beai30% ofthe totallosson the projector $79,913, upn
receipt of final payment for the work.

HTE further seeks reimbursement for a $20,000 adeamade to
T&B, purportedly in anticipation of profit on theAfroject. But HTEdoes
not point to any obligation on T&B’s part to repths amount This failure
Is fatal toHTE's breach of contract claim to the extent it seelgsayment of
that $20,000. HTE has otherwise met its summary judgment burdén o
establishing T&B's obligations.

T&B argues that th&OU is unenforceable foseverakeasons.First,
T&B argues that the contract lacks a “certain objeAnfba¢ 815 F.3d at
202, because itincludes no stipulated pkic&&B cites Louisiana Civil Code
article 2756, which statesT06 build by a plot, or to work by the job, is to
undertake a budling or a work for a certain stipulated pricdheMOU sets

out the stipulated prices between T& and HTE: eparty would be

54 R. Doc. 1282 at 29; R. Doc. 129 at 18.
55 R. Doc. 1321 at 30-32.
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reimbursed for its costs, each party would receiveertain percentage of
estimated labor costs for overhead, and T&B and k/BEId split any profit

or loss 30% and 70%, respectivetyThat the contract is based on costs and
percentages rather thduump sumsdoes notenderit invalid. SeeSchiro

Del Bianco Enters., Inc. v. NSL, In@65 So. 2d 1087, 1089 (La. App. 4 Cir.
2000) (noting that “Louisiana jurisprudence recognitkesee basic types of
construction contracts: lump sum contracts; cogsglercentage of the cost
contracts (percentage contracts); and cost plirsed fee contracdj.

Second, T&B argues that tiMOU is unenforceable because it lacks a
“lawful purpose.3” Ambag¢ 815 F.3d at 202According to T&B, the contract
lost its lawful purpose when Clark/ McCartdgtermined thaits subcontract
with T&B no longer qualified as participation bydasabledveteranowned
small business. Clark/McCarthy purportedly bask determination on
HTE's degree of control over the subcontractSpecifically, paragraph 6 of
the MOU requires that T&B’'s foreman (if any) report to amark at the
direction of HTE’s project mmaager:® T&B suggests that this degred

control violates 13 C.F.R.B1.103, which describes how the Small Business

56 R. Doc. 1299 at 810.

57 R. Doc. 1421 at 1516.

58 SeeR. Doc. 1323 at 19293.
59 R. Doc. 1299 at 8.
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Administration determines whether a small businsssffiliated with a
larger entity. The regulation provides that Qojcernsand entities are
affiliates of each other when one controls or hlas power to control the
other” 13 C.F.R. 8121.103(a)(1).

It is undisputed that Clark/McCarthy decided not teport its
subcontract with T&B as participation by a disablxteranowned small
busines$? Even if this decision nullified one purpose of t®U, T&B has
failed to raise a genuine dispute as to whethercdrgract lacks any lawful
purpose whatsoever. The contract still sets fahté relationship between
the parties on td VA project, describes each party's duties, andcates
costs and benefits of the project between the partiTheMOU is not
unenforceable merely becausecreated an affiliation between the parties
within the meaning of 13 C.F.R. § 121.103(a)(1).

Third, T&B argues that th®OU is unenforceable because it deviates
from T&B's proposal to Clark/ McCarthy without thatter’'s approva$! T&B
fails to explain how T&B’s proposal is binding onTH. Even if theMOU did
deviate from the proposal, this deviation woulddea a contractual issue

between T&B and Clark/ McCarthy, not between HTE &i&dB.

60 R. Doc. 1292 at 6; R. Doc. 144 at 1516.
61 R. Doc. 1421 at 50.
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Fourth, T&B argues that thdOU is unenforceable because it violates
federal lawé2 T&B again pointsdo 13 C.F.R. 8121.103. As explained earlier,
paragraph ©f theMOU may creatan affiliation between the parties within
the meaning othis regulation. Seel3 C.F.R. § 121.103(a)(1) But this
regulation merely defines affiliation; it does niotvalidate contracts that
create such an affiliation. T&B theretfails to raise a genuine dispute as to
whether theMOU was unenforceable by virtue of its violation of é&dl law.

Finally, T&B asserts that it entered into ttMOU out of duresg3
Under Louisiana law, consent to enter into a cocitfe vitiated whernt has
been obtained by duress of such a nature as tcecaugasonable fear of
unjust andconsiderable injury to a parsyperson, property, or reputatidn.
La. Civ. Code art. 1959%Duress results when ‘a person makes an improper
threat that inducea party who has no reasonable alternative to manifes
assent. The result of this type of duress is thatcontract that is created is
voidable by the victim.”Wolf v. La. State Racing Comm %45 So. 2d 976,
980 (La. 1989) (quoting La. Civ. Code art. 1959 ch)). “The mere stress of
business conditions will not constitute economicels where the opposing

party did not engage in conduct designed to prodheg stress.”Utley-

62 R. Doc. 1321 at 2.
63 R. Doc. 1421 at 10.
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James of La., Inc. \La. Dep't of Facility Planning & Control 593 So. 2d
1261, 1268 (La. App. 1 Cir. 199 1seealsoAubert v. Entergy Corp.762 So.
2d 288, 291 (La. App. 5 Cir. 2000) (“[A] claim ahfancial straits does not
constitute duress..)

T&B points to no evidence of duresat most,the record suggests that
HTE pressured T&B to enter intbe MOUby threatening to cease financing
T&B’s payroll.64 But HTE was under no obligation to provide thisdfrcial
assistance in the first place. Amden if the withdrawal of this financial
assistance would have placedB & dire economic straitshe mere stress
of business conditions does not constitute econatuiess. Utley-James
593 So. 2d at 1268Moreover, Gaines testified in his deposition thE&B
negotiated theMOU with the aid of counsék T&B therefore fals to
genuinely dispute that thidOU was an enforceable contract.

2. T&B'’s Breach

To show breach, HTpoints to T&B’'s refusal tanake any further
payments to HTEAIthough the record is not clear as to when T&Bnfally
repudiated its obligatisto payHTE, there is no genuine dispute that T&B

has refused to honor these obligation§&B stated in response to an

64 SeeR. Doc. 12910 at 26263.
65 Id. at 7374.
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interrogatory that it does not owe HTE any fundstbhe Pan Am Building
project8¢ During his deposition, Gainegiterated T&B’s position that TE
is not entitled to the proceeds of Payment Appiaas 28 and 297

T&B’s obligations to pay HTE have not yet been geged. TheMOU
obligates T&B to reimburse HTE only upon receipttbe payment from
Clark/McCarthy. Likewisethe contract obligaeT&B to bear30% of the
loss only upon receipt of final payment from ClakMdCarthy. Because
Clark/ McCarthy has not yet made the final paymeh$%56,070¢8 T&B is
not yet obligated to pay HTE.But Clark/McCarthy has withheld final
payment only becausef T&B's actions—specifically, its refusal to make
further payment to HTE® Thus, T&B has prevented payment to HTE even
though HTE has established its right to be paidemtée MOU.

T&B's refusal to make further payments to HTE cotstes an
anticipatol breach of contract. Louisiana courts have loregtgnized that
an anticipatory breach of contract is actionablaridrew Dev. Corp. v. W.

Esplanade Corp.347 So. 2d 210, 212 (La. 1977). The doctrinelags when

66 R. Doc. 1298 at 50.

67 R. Doc. 12910 at 26.

68 R. Doc. 1292 at 13; R. Doc. 144 at 57.

69 SeeR. Doc. 12911 at 8485 (deposition testimony of Stephen Maslen,
an employee of Clark Construction, stating thatrikdcCarthy will not
make final payment to T&B until HTE’s claims againi&B are resolved).
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an obligor announces he will not perform an obligatwhich is due
sometime in the future.Latter & Blum, Inc. v. Ditta223 So. 3d 54, 580
(La. App. 4 Cir. 2017) (quotingertel v. Brooks 832 So.2d 297, 305La.
App. 4 Cir. 2002)). “Under those circumstancelse obligee need notait
until the obligor fails to perform for the contraoctbe considered in breach.”
Id. (quoting Fertel, 832 So. 2d aB05); see also6 Louisiana Civil Law
Treatise, Law of Obligation§ 1.19 (2d ed. 2018) (“The failure to perform in
all such cases cormsds in destruction by the obligor of the obligee’s
expectation of receiving the performance owed tm,ha failure that the
obligee may regard as absolute because it outsighdlates the overriding
obligation of good faith.”). “The principal thesd this doctrine is that an
obligee has a cause of action when an obligor’s actomissions reduce his
ability to execute, or signify his intent to repate, a contractual obligation.”
Schaumburg v. State Farm Mut. Auto. Ins.,d21F. Appx 434, 4385th
Cir. 2011) (quotingrairfield Dev. Co. v. Jacksqm38 So0.20664, 671 (La.
App. 2 Cir. 1983)).

It is undisputed that HTE has completed its scopeark under the
MOU.70 |t is alsoundisputed that T& hamdicated its refusalo make

further payments to HTEeven upon receipt of final payment from

0 R. Doc. 1292 at 15; R. Doc. 142 at 64.
18



Clark/McCarthy According to T&B, it owes HTE nothing under tMOU.
Under these circumstances, HTE need not wait uri&B’'s receipt of final
payment from Clark/ McCarthy to seekihages Seelatter &Blum, 223 So.
3d at 5960. HTE has therefore established breach.

3. HTE's Damages

T&B’s refusal to make further payments to HTE hé&sacly resulted in
damages to HTE. Because of T&B's anticipatory lreaf the MOU,
Clark/McCarthyhas not released the amounts due HTE under Payment
Applications 28 and 29 and HTE hasborne the entire loss on the VA
project without contribution from T&B.

As to the amount of damages to which HTE is enditld TE seeks
$655,983. This sum includes: (1) $268,643 for tansling cost# paid, per
Payment Application 28; (2) $287,427 in retaingmer, Payment Application
29; (3)$79,913 as T&B’'s 30% share of the actual loss; é)d520,000 in
unearned advances HTE made to T&B in anticipatidbmprofit under the
contract’2 These damages relate solely to the Pan Am Builpirogect. As
explained earlier, HTE is not entitled reimbursemeari the $20,000

advance. HTE's damages calculations otherwise hawme adequate

71 SeeR. Doc. 12911 at 8485.
2 SeeR. Doc. 1297 at 2.
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evidentiary basis, ant&B offers no evidence raising a genuine disputecas
the amount of HTE's damageBloreover, Clark/ McCarthy indicated as early
as April 17, 2015, that Payment Applications 28 &%dwvere “consistent with
[its] understanding of themounts due”™ The Court therefore holds that
HTE is entitled summary judgment on its breachaftcact claim.

B. HTE's Remaining Claims

The Court next turns to T&B’'s motion to dismiss H¥Eemaining
claims. After T&B filed this motion, HTEmoved to amend its complairt.
The amended complaint assejust one claim, for breach of contraemnd
seeks neither nonforeseeable damages (for bad faitbach) nor
nonpecuniary damagesAlthough leave to amend should be freely given
“‘when justice s requires,” Fed. R. Civ. P. 15(a)(2), “the grandenial of an
opportunity to amend is within the discretion” betCourtfFoman v. Davis
371 U.S. 178, 182 (1962)A court may deny a motion for leave to amend
because of undue delay on the movant’s part, amdunse of prejudice to the
opposing party.ld. Here, HTE seeks to amend its complaint less than a
month before trial, after T&B filed its own motial dismiss. If the Court

were to grant HTE's motion, the eliminated claimsuld be dismissed

73 R. Doc. 12911at 201.
4 R. Doc. 18.
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without prejudice, whereas if the Court granted T&Biotion, HTE’s claims
could be dismissewith prejudice. In light of HTE's undue delay anlle
potential prejudice to T&B, the Court denies HTHE®tion to amend its
complaint. The Court therefore adjadtes HTE's remaining claims under
FederaRuleof Civil Procedurel2(b)(6)

To survive a motion to dismissnderRule 12(b)(6), a plaintiff must
plead enough facts to “state a claim to relief tisaplausible on its face.”
Ashcroft v. Igbal 556 U.S. &2, 678 (2009) (quotind@ell Atl. Corp. v.
Twombly 550 U.S. 544,547 (2007)). Aclaim is faciallapsible “when the
plaintiff pleads factual content that allows theaicbto draw the reasonable
inference that the defendant is liable for the mmstuct alleged.’ld. at 678.

A court must accept all weflfleaded facts as true and must draw all
reasonable inferences in favor of the plaintiformand v. U.S. Unwired,
Inc., 565 F.3d 228, 239, 244 (5th Cir. 2009). But @oart is not bound to
accept as true legal conclusions couched as factiledations. Igbal, 556
U.S. at 678.

A legally sufficient complaint must establish motkean a “sheer
possibility” that the plaintiff's claim is trueld. It need not contain detailed
factual allegations, but imust go beyond labels, legal conclusions, or

formulaic recitations of the elements of a causaabion. Twombly, 550 U.S.
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at 555. In other words, the face of the complainitst contain enough factual
matter to raise a reasonable expectation that desgowill reveal evidence
of each element of the plaintiff's claimLormand 565 F.3d at 257. Ifthere
are insufficient factual allegations to raise ahtigto relief above the
speculative levelTwombly, 550 U.S. at 555r if it is apparent from the fac
of the complaint that there is an insuperable loaretief,Jones v. Bock549
U.S. 199, 215 (2007Carbe v. Lappin492 F.3d 325, 328 n.9 (5th Cir. 2007),
the claim must be dismissed.

To the extent T&B seeks to dismiss HTE's breaclcaftract claims
related to theMOU, the motion is denied for the reasons discusse&tieea
HTE also alleges bad faith in connection with T&Bseach of contract
Bad faith requires that the obligomtentionally and maliciously fail[}o
perform his obligation.” La. Civ. Code art. 199%t b. Bad faith is not “mere
bad judgment or negligencejt]implies the conscious doing of a wrong for
dishonest or morally questionable motive¥.olentine v. Raeford Farms of
La., LLG 201 So. 3d 325, 338 (La. App. 2 CA016). HTE's complaint does
not sufficiently allege bad faith. While HTE allegthat T&B intentionally
breached the MOU and misrepresented its reasonsgdiorg so, there is no

allegation that the breach was malicipus., that T&B intended to harm

5 R. Doc. 1at 4, 6.
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HTE or had some other “dishonest or morally questinle motive[]’
Volenting 201 So. 3d at 338Moreover, the only difference between breach
and breach in bad faith is that the latter permétsovery of nonforeseeable
damages.Seela. Civ. Code art. 1997 (“An obligor who breachesaatract
In bad faith is liable fomall damages, foreseeable or not, thesulted from
thefailure to perform”). HTE identifiedthe damages it seeks s motion
for summaryjudgment, and included no nonforeseedbimnges. HTEalso
soughtto abandon its bad faith claim its proposed amended complaint
Because HTE's original complaint does not suffi¢lgiplead bad faithand
because HTE no longer seeks nonforeseeable damAg§Es bad faith claim
Is dismissed

HTE's prompt payment claim is based on Louisiana ReviStatutes
section 9:2784% This statute provides thatwhenever a subcontractor
receives payment from the contractor, the subcantrashall promptly pay
such monies received to each ssubcontractoand supplier in proportion
to the work completed.La. R.S. § 9:2784(A). As explained earlier, TRRS
not yet received final payment from Clark/ McCarthiyhus, HTE’s statutory
right to prompt payment has not yet accruedd ahis claim must be

dismisse without prejudice.

76 R. Doc. 1at 5.
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Finally, HTE's complaint seeksonpecuniary damages for breach of
the teaming agreement. Nonpecuniary damage®r breach of contract
“may be recovered when the contract, because ofatare, is intended to
gratify a nonpecuniary interest and, because of #ieumstances
surrounding the formation or the nonperformancetlod contract, the
obligor knew, or should have known, that his faduo perform would cause
that kind of loss. La. Civ. Code art. 1998 HTE alleges that théeaming
agreement was intended to foster goodwill with T&Bd other contractors
in the area® HTE further alleges that “the numerous unfounded an
outrageous acts and statements by T&B during the s of the Project”
deprived HTE of that goodwill® These allegations do not support a claim
for nonpecuniary damages. Loss of goodwill, oribass reputation, “affects
an economic interest which partially comprises va&e of the business.”
Simpson v. Restructure Petroleum Mktg. Servs., BR0O So. 2d480, 486
(La. App. 2 Cir. 2002). For this reason, loss obdwill is a pecuniary loss.
Id. Moreover, HTE does not allege that T&Breachedthe teaming

agreement. Indeed, ttMOU terminated the teaming agreement on May 29,

" Id. at 7.
8 Id.at 8 51
9 Id. 1 53.
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20138%and HTE fails to poihto any specific wrongfudct by T&Bbefore that
date. Thus, HTE fails to allege sufficient facds &iise the plausible inference
that it is entitled nonpecuniary damages for breaxfhthe teaming
agreement, and this claim must be dismissed.

C. T&B’'s Counterclaims

Finally, the Court addresses HTE’'s motion for sumynjadgment on
T&B's remainingcounterclaims. T&B's second counterclaims entitled
“‘malicious negligence.” This counterclaim presents a potpourri of
allegations, ranging from identity thefind fraud to tortious interference
with T&B's contract with Clark/ McCarthy! The Court cannot make out the
substance of this counterclaim, and T&B does ndeudeit in response to
HTE’s motion for summary judgment. Moreover, theu€t notes that it
previously dismissed T&B’s counterclaim for tortiousterferences?
Because T&B failed to raise a genuine dispute oftenial fact on its
“‘malicious negligence” counterclaifflTE is entitled summary judgment.

T&B’s third counterclaim asserts breach of tdaty of good faith and

fair dealing and breach of fiduciary dugy.An insurer owes a statutory duty

80 R.Doc. 1299 at 11.
81 R. Doc. 90 at 28.
82 R. Doc. 112.

83 R. Doc. 90 at 32.
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of good faith and fair dealing to an insured, LaSR8 22:1220, but Louisiana
law does not otherwise “recognize a separate asdnait obligation of good

faith, the breach of which would be equivalent tbr&ach of the contract
between the parties.Gulf Coast Bank & Tr. Co. v. Warrerld25 So. 3d 1211,
1219 (La. App. 4 Cir. 2013).As explained later, T&B fails to satisfy its
summary judgment burden on its breach of contraant¢erclaim. Because
T&B cannotraise a genuine dispute as to breadowofract, its counterclaim
for breach of the duty of good faith and fair deglimust also falil.

As for HTE’s alleged breach of fiduciary duty, T&sserts that this
duty arose from the parties’ partnershipeelLa. Civ. Code art. 2809 A
partner owes a fideary duty to the partnership and to his partngrs.
Parties form a partnership when they (1) muluadonsent to form a
partnership, (2) share profits and losses, andegh have a proprietary
interest in the property of the enterprisdearden v. Cox123 So. 2d 68, 71
(La. 1960). “It has long been settled that a mageeement to share the
profits from an enterprise is not sufficient to ate the status of a
partnership or joint venture¥Walker v. Delahoussay&16 So. 2d 884, 887
(La. App. 1 Cir 1959). Here, th&OU is an agreement to share profits and
losses. But the contract clearly states thatae'slnot create an agency, joint

venture, partnership or other business relationshgween HTE and
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T&B.”84 T&B points to no evidence of mutual consent to foarpartnership
that would undermines or contradicts the clear leage in the contract.
Accordingly,HTE is entitled summary judgment on the breachhefduty of
good faith and fair dealing and the breach of fidug duty counterclaim.

T&B's fifth and seventh counterclaims both assert breach afaot#>
The fifth counterclaim appears to be based on allemisrepresentations in
change orders. But T&B fails to present any evidenof such
misrepresentations. Indeed, Gaines testifiedisndeposition that he had no
reason to believe that any payment application&lork/ McCarthy were
iInaccuratess Even if the change orders included some misrepradEms,
T&B has not even attempted to explain how such epsesentations
violated theMOU or injured T&B. HTE is therefore entitled summary
judgment on the fifth counterclaim.

T&B fails to articulate the basis of itgeneral breach of contract
counterclaim But T&B relies on the testimony of its experts, Philip
Monteleone and E. Tyler Nidis, Jr, who calculated T&B’'s purported

damagesAccording to their report, T&B significantly overphHTE during

84 R. Doc. 1299 at 11.
85 R. Doc. 90 at 43, 51.
86 R. Doc. 12910 at 106see also idat 18485.
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the course of the Pan Am Building projéétThe experts base this opinion
on theassumptionthat HTE was entitled to no more than 70% oé th
payments received for the parties’work on thatjgctd® The total amount
of payments received for the Pan Am Building (irddlug the $556,070 in
outstanding payment applicationsas $5,540,552, and the expeatsume
that HTEwas entitled to no more than 70% of the total, 8/18¥8,6868° By
subtracting this figurdrom T&B's actual payments to HTE, the experts
arrive at their damages calculation for the Pan Bmlding: $1,186,58 29
The experts calculate T&B's losses on the parkimgage project, in the
amount of $712,632, by adding four figures: the amlpbalance on Pay
Application 6A, overcharges by HTE, T&B’'s share @fiange Order No. 8,
and uncollected retainagé.

Contrary to the experta'ssumptionthere is no contractual provision
that gives T&B the right to 30% of thggossreceipts on the VA project. The
only provision in any of the contracts between gaties referring to a
70%/ 30% splitis paragraph 6 ofthe MOU, which stathat 70% of thprofit

or loss from the VA project shall be allocated to HTE, and 38bkall be

87 R. Doc. 1282 at 7.

88 Id.
89 Id.
90 Id.
91 Id. at 8.
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allocated to T&B92 Because the experts’ assumption has no evidentiary
basis, the experts’ opiniors inadmissible andloes not raise a genuine
dispute as to whether HTE is liable for damagestiom Pan Am Building
project. SeeMatsushita Elec. Indus. Co. v. Zenith Radio Co4¥5 U.S. 574,
594 (1986)Hathaway v. Bazan\s07 F.3d 312, 318 (5th Ci2007).
Similarly, T&B fails to point to any evidentiary B& for its experts’
opinion on the peking garage. T&B fails to explain why it is er&t to the
unpaid balance on Payment Application 6A. Addiadiy, the experts do not
explain how they calculated overcharges by HTE, B&hare of Change
Order No. 8, or uncollected retainage; these bans appear in the report
without any support whatsoeverHTE is therefore entitled summary

judgment on the seventh counterclaim.

1. CONCLUSION

For the foregoing reasonld,TE's motion for summary judgmeron its
breach of contract claim is GRANTED.T&B's motion to dismiss is
GRANTED IN PART and DENIED IN PART.HTE's motion for leave to
amend its complaint is DENIEDHTE’s claim for nonforeseeable damages

in connection with T&B’s breach of contract and foonpecuniary damages

92 R. Doc. 1299 at 9.
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for breach of the teaming amgment are DISMISSED WITH PREJUDICE,
and HTE's prompt payment claim is DISMISSED WITHOBREJUDICE.
HTE's motion for summary judgment on T&B's remaigin
counterclaims is GRANTED. T&B's counterclaims a@béSMISSED WITH
PREJUDICE. HTE's motion to excludehe testimony of T&B's experts,

Philip Monteleone and E. Tyler Nichols, Jr. is also GRANTED.

SARAH S. VANCE
UNITED STATES DISTRCT JUDGE
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