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UNITED STATESDISTRICT COURT
EASTERN DISTRICT OF LOUISIANA

BRENDA PETTIT ET AL ., CIVIL ACTION
VERSUS No. 15-3084
FREDERICK R. HEEBE ET AL. SECTION |

ORDER AND REASONS

Before the Court isn unopposednotion' for partial default judgment filed by plaintiffs
Brenda Pettit, Van Meter Pettdnd HarrisorFoster Pettit Jr. (collectie “the Pettits”) against
defendant Aftermarket Marine Parisc. (“Aftermarket”). For the following reasons, the motion
is GRANTED IN PART andDENIED IN PART.

BACKGROUND

According to the facts alleged in the complaint, which deemed admittgdAftermarket
modified defendant Frederick Heebe’s (“Heebe”) airSoakftermarket’s modificationsadded
extratorque and weight to the engitiat negatively affected the stability of the airbbahdalso
increagd the airboat’s horsepower far beyond what was appropriate for the &irboat.

The modifications caused the airboat to overturn while being operated along tamwes

edge of the Southwest Pass of the Mississippi River in October’2Dhd passengersidhe boat,

! R. Doc. No. 96.

2 See Nishimatsu Constr. Co. v. Houston Nat'l B&i6 F.2d 1200, 1206 (5th Cir. 1975)he
defendant, by his default, admits the plaintiff's wakaded allegations of fact . . . . A default
judgment is unassailable on the merits but only so far as it is supported ipjaseitd allegations,
assumed to be true.”).

3 R. Doc. No 4511 1415, 38.

4 R. Doc. No. 451118, 38.

>R. Doc. No. 45, 1 15.

®R. Doc. No. 4511 1617.
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Albert Ward, Paul Martin, and Foster Pettit (“Mr. Pettiti}ere thrown overboarll. The boat
turned on its starboard side, leaving the starboard side hull of the vessel submdrtier@ort
sidehull exposed above the surface of tretav® While awaiting rescue, the boat occupants took
turns climbing on the port side hull of the vedbelt was exposed above the water’s surface.

Mr. Pettit, however, cut his right leg on the cage covering the airboat’sddaswhen
climbing out of the wagr.° The cutthenbecame infected witiibro bacteria, which is common
in salt water in Octobét Mr. Pettitdied from the infectiort?

The Pettis subsequently sued Heeties airboat guide, artdeebe’s insurer istate court?
After remova) the Pettitsamended their complaint to adthims against a number of erdgi
including Aftermarket? involved in the airboat’s manufacture and modification.

Despite beingimely served® as well asotified about the pending lawstiy the Pettits
counselt” Aftermarket hasiot answered the complainThe Pettits requested an entrydeffault,
which the Qerk of Courtgranted!® The Pettits now move for a partial default judgment of liability
pursuant toRule 55(b)(2) of the Federal Rule of Civil ProcedureBecausgoint and several
liability is the general rule in maritime lawee Coats v. Penrod Drilling Corpsl F.3d 1113

1116(5th Cir. 1995) (en banc), the Pettits ask only fpadialdefault judgment of liability at this

"R. Doc. No. 45, 11 7, 19.
8 R. Doc. No. 45, 1 19.
°R. Doc. No. 45, T 20.
°R. Doc. No. 45,  21.
1R. Doc. No. 45, T 22.
12R. Doc. No. 45, | 43.
13R. Doc. No. 1-1.

14R. Doc. No. 45.

15 The Pettits amended their complaint a third time afteroralto add AIG as a defendanRr.
Doc. No. 50.

18 R. Doc. No. 86.

" R. Doc. No. 96-311 89.
18 R. Doc. 92.



junctureto avoid inconsisterdamages deterinations seee.g, H.B. Hunt v. IntetGlobe Energy
770 F.2d 145, 148 (10th Cir. 1985).
LAW AND ANALYSIS

“Generally, a defendant’s failure to appear is grounds for a default judgmimaing v.
Bean 600 F. App’x 191, 193 (5th Cir. 2015) (citing Fed. R. Civ. P. 55(a)). “But a plaintiff is not
entitled to a default judgmerds a matter of right, even where the defendant is technically in
default.” 1d. at 19394 (internal qutations and citation omitted}instead, [tlhere must be a
suficient basis in the pleadings for the judgment entéreldl. at 194 (quotindNishimatsu Constr.

Co. v. Hous. Nat'l Bankb15F.2d 1200, 1206 (5th Cir.1975)). “Thi#he defendant’sfailure to
appear should have resulteda default judgment againghe defendantpnly if [the plaintiff's]
factual allegations, taken as true, state a claim ad#nestiefendant]. Id. (citation omitted).

The Pettits pursua default judgment against Aftermarket basedmitiple theories of
tort liability: (1) defective design under the general maritime kawd the Louisiana Products
Liability Act, (2) defective constructionnder the general maritime law and the Louisiana Products
Liability Act, and (3)failure to warnunder the general maritime law and the Louisiana Products
Liability Act.

Upon review of the Pettits’ complaint, ti®urt determinethat the Pettits have pleaded
sufficient factsestablishing that the airboat was unreasonably overpowered for its nornbal use
set out a claim of defective design under either the general maritime lagvlarntisiana Products
Liability Act. See, e.gVickers v. Chiles Drilling C9822 F.2d 535, 5389 (5thCir. 1987) (citing
Restatement (Second) of Torts § 402A); Louisi8tet. Ann. 9:2800.56-or many of the same
reasons, the Pettits can also establish liahiliyer a defective construction theory insofar as the

complaint alleges that theodified airboat unreasonably fell short of the expected stability



standards for thairboat. See, e.g.Restatement (Second) of Torts 8 402A cmt. g; Louisiana Stat.
Ann. 9:2800.55°

However, the Pettits’ motion does not convince the Ciiatta partial default judgment
of liability under a failure to warn theoryappropriate Beyond stating thenerelegalconclusion
that thewarningsprovided by Aftermeketwere insufficientthe Pettitpleaded no other factisat
would allow the Court to determinehetherAftermarket’swarnings were insufficient (or even
what warnings were provided in the first plac&herefore, the Courejects the Pettitargument
that a default judgment of liability under a failure to warn theory is appro@tdkes time. See,
e.g, Wooten v. McDonald Transit Assocs., Jné88 F.3d 490, 496 (5th Cir. 2015) (defaulting
parties do not admit conclusions of law).

Finaly, the Courthas considered thdiscretionaryfactorsmeant to guide district court
in evaluating whether to iss@edefault judgmenset outby the Fifth Circuit inLindsey v. Prive
Corp. Seel6l F.3d 886, 893 (5th Cit998). The Court concludes thatdefault isappropriate
notwithstanding thé&ifth Circuit’s strong policy in favor of decisions on the meritsl. Not only
doesAftermarket’'sseemingly willfulfailure to appearthreaten the Pettits with an interminabl
delay inhaving their case hearddutit alsothreatenshis Court’s abilityto efficiently manage this
multiparty litigationfor the benefit of all parties to the litigatio©f. Creekridge Cap, LLC v. La.
Hosp. Ctr, No. 095861, 2011 WL 2550732, &1 (E.D. La. 2011)inequitable for the court to
allow one party to lay dormant while all the other parties litigate the.ca3®) prevent such an
outcome, the Court will enter a partial default judgment of liability against Afteehaakd

reserve the Rel55(b)(2) hearing until trial.

19 Because there is rapparentnaterial conflict between federahd state law on the question of
Aftermarket’s liability, the Court does not addresg the timewhether federal maritime law
preempts any part of the Louisiana Products Liability Act.

4



CONCLUSION

For the foregoing reasons,

IT ISORDERED that thePettits’motion for apartialdefault judgment iISRANTED IN
PART as toAftermarket’s liability to the Pettits for defective design under the genaatime
law and the Louisiana Products Liability Act, and defective constructionr uhéegeneral
maritime law and the Louisiana Products Liability Act.

IT ISFURTHER ORDERED thatthe Rule 55(b)(2) hearing is reserved until trial, where
it will be consdidated with the damages portion of the trial against thedsdaulting defendants.

IT ISFURTHER ORDERED thatthe remainder of the Petfitshotion iISDENIED.

New Orleans, Louisiana, August 1, 2016.

S P

—/ LANCE M. AFRICK
UNITED STATESDISTRICT JUDGE
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