IN RE: ATP Oil & Gas Corporation Doc. 71

UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF LOUISIANA

RODNEY TOW, TRUSTEE CIVIL ACTION
VERSUS NO: 15-3141
T. PAUL BULMAHN, ET AL. SECTION: R

ORDER AND REASONS

Rodney Tow, the Chapter 7 bankruptcy trustee foP AJil and Gas Corporation,
sues defendants--former officers and directors DlPAfor breaches of fiduciary duty,
fraudulent transfer, civil conspiracy, and aidingdaabetting breaches of fiduciary duty.
The Officer Defendants and Director Defeamds each move to dismiss the Trustee's

complaint for failure to state a claimFor the following reasons, the Court grants both

motions.
BACKGROUND
A. Parties

Rodney Tow is the Chapter 7 Trustee for ATP Oil &uak Corporation. ATP was
incorporated under Texas law in 1991. Befilieg for bankruptcy in August 2012, ATP
engaged in the acquisition, development, anaduction of oil and natural gas properties
in the Gulf of Mexico and other locatiofs.

The Trustee sued eighteen defendants, most of wvdrerformer officers or directors

of ATP. The "Director Defendants" are BuA. Adams, Arthur H. Dilly, Brent M.

'R. Docs. 49, 53.

2R. Doc. 41 at 2.
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Longnecker, Robert J. Karow, Gerard J. Swaortieris A. Brisack, George R. Edwards, and
Walter Wendlandt. Six Director Defendani3illy, Edwards, Karow, Longnecker, Swonke,
and Wendlandt--served on the Audit Committee forPASTBoard of Directord. Three
Director Defendants--Adams, Brisack, aiWendlandt--served on the Compensation
Committee? The "Officer Defendants” are:

. T. Paul Bulmahn, former Chief Executive Officeda&@hairman of ATP's
Board of Directors;

. Leland Tate, former President of ATP;

Albert L. Reese, Jr., former Chief Financial @ffic

. George R. Morris, former Chief Operating Officer;

. Keith R. Godwin, former Chief Accounting Officer;

. Pauline van der Sman-Archer, fornveae President of Administration;
. Isabel Plume, former Chief Compliance Officer @odporate Secretary;
. Robert M. Shivers Ill, former Vice President adjects; and

. G. Ross Frazer, former Vice President of Engingerin

The final defendant is John Tschimagformer General Counsel of ATPLn Count

Four of the Second Amended Complaint--erronsdplabeled "Cause of Action Five"--the

%1d. at 28.
“1d. at 30.

°ld. at 5.



Trustee alleges legal malpractice against Tschithdihe Trustee has since dismissed all
claims against Tschirhart with prejudite.

B. Factual Background

On May 20, 2010, the Deepwater Horizonllirg rig exploded and sank in the Gulf
of Mexico, creating "one of the most perugsand devastating environmental disasters in
the history of the United State%.Tn response, the federal government issued moiato
on new and existing deepwater drilling in the Guiilflexico? Although the moratoria were
eventually lifted, the Government institute@w rules and regulations that delayed the
resumption of drilling and increasedetsost of decommissioning deepwater w&ll§he
Trustee alleges these developments deferred orireditad many of ATP's streams of
revenue and increased its costs of operatioAs a result, ATP experienced immediate
difficulties servicing its debt and paying expenseJhe Trustee alleges that "as early as
May 2010, ATP began to have problems with liquidity . and entered the zone of

insolvency.®

®1d. at 32.
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Following the BP Oil Spill, AP invested substantial sunmsseveral capital projects.
The first involved ATP's Cheviot Field in thidorth Sea. In late 2008, ATP contracted for
the construction of a floating production platfortie "Octabuoy,” which was to be
deployed at the Cheviot Fitlipon completion in 2014.The Trustee alleges that although
initial estimates indicated that the Chavieield contained $70.8 million in proven
undeveloped reserves and $1,120.1 million probable undeveloped reserves, these
estimates were decreased betwekanuary 1 and June 30, 20'12.The new figures
suggested that the field contaishonly $25.5 million in proean undeveloped reserves and
$538.8 million in probable undeveloped reserfesNonetheless, the Trustee alleges,
sometime in 2012 ATP provided $80 millionfumding to an ATP subsidiaryin connection
with the Cheviot Field project.

The second project involved ATP's effortsaiotain drilling licenses in the Eastern
Mediterranean Sea for two ATP subsidiarfééccordingto the Tru®e, in or around June
2011, ATP provided funding for ATP East Med NumideB.V. ("ATP-EM-1") to purchase
a share ofthree licenses off the coast of Ista&he Trustee alleges that "it was estimated

that ATP would need to spend $250 million those licenses before productigh.He

“1d. at 9.
51d. at 10.
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further alleges that although ATP-EM-1sucdedlg acquired a share of all three licenses,
the Israeli government seized ATP's intera@sttwo of the licenses because "it was
discovered that they were held in violation of Isliadlaw."”® As to the second ATP
subsidiary, ATP East Med Number 2 B.V. ("ATP-EM-2the Trustee alleges that ATP
funded the subsidiary's bids on unspiecif'work" in the Eastern Mediterranedn He
further contends that although "millionsddllars were spent,” ATP-EM-2 was unable to
obtain any drilling license¥. The final investment invokd a project named "Clippef*"
The Trustee alleges that althgluATP initially stated that Clipper would cost ®1fillion

to complete, the cost "ballooned mere months lederver $200 million.*® The Trustee
gives no additional details on Clipper.

Ultimately, ATP proved unable to survivedhlisruptions caused by the BP Oil Spill
anddrilling moratoria. Part ofthe Governmesnesponse tothe oil spillwas to promulgate
new regulations on the decommissioning of deepwatells?® As a result of these
regulations, ATP incurred decommissioning tsosarlier than the company originally

anticipated®” The Trustee alleges that becausePA¥as unable to pay these costs, the
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company incurred $120 million in liabilityo the Bureau of Ocean Energy Management
(BOEM).?® Eventually, BOEM stripped ATP ofits diby to operate in the Gulf of Mexic&’

At some point before it declared bankraptATP began selling investors net profits
increases ("NPIs") and overriding royalty intete ("ORRIs") to geneta cash to pay "past
due obligations®* The Trustee alleges that althoutftese transactions generated large
amounts of cash for ATP--approximat&@g00 million--they "crippl[ed]" the company's
ability to profit from its in-ground hydrocarbon sets in the futuré According to the
Trustee, ATP'sreserves becasoeencumbered that wheretbompanyfiled for bankruptcy
they could be sold only for de minimis valtfe.

While ATP struggled with drilling moratea, new regulatory requirements, and
decreasing liquidity, the company enteredfavorable vendor contracts that further
impeded its ability to remaim going concern. Several contracts involved Blataw
Industries ("BWI"), which ATP retiaed to perform various servicé$.According to the
w34

Trustee, the contracts betwe&NP and BWI were "completelyone-sided in BWI'sda.

Allegedly, the BWI contracts required ATPliear costs resulting from overruns and delays

281d. at 15.
21d. at 14.
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attributable to BWI, which caused ATP tocimr costs with little countervailing benefit.
The other unfavorable contract involved Nabors Rdise Corporation, which leased a
drilling rigto ATP from March 2010 througJuly 2012 at arate of $100,000 per dayhe
Trustee contends that ATP used the drillinggmbt for drilling but for services that could
have been performed through less expensive m¥&aftse Trustee's theoryis that although
ATP's arrangements with BWI and Nabors wenéavorable, "these contracts were entered
into at the direction of Defendant Bulmahn to benleis friends.®®

According to the Trustee, "exorbitant”oses paid to certain Officer Defendants
further impeded ATP's survivdl. The Trustee contends that defendants Bulmahre, Tat
Morris, Reese, and Godwin obtained a totadwdr $9 million in cash and $3.5 million in
stock bonuses duringthe years 2010 and 20During thistime period, ATP was allegedly
"in the zone of insolvency and [] desperate for casfund its operations?®

By the summer of 2012, ATP was considering bankeyft Before the company

filed for bankruptcy protection, howeveATP's Board of Directors approved payment of
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a special dividend for holders of Series B stdtK.he dividend, which was announced on
oraboutJuly2,2012,amounted to $1.99peries Bshare and resulted in a total payment
of $7 million** According to the Trustee, "ATP waadvised by its attorneys" that the
dividend would be improper under the federal Bankay Code and Texas lafv. The
Trustee contends that ATP nonetheless paid theddnd because CEO Bulmahn
"demand[ed]" payment "to benefit preferred investaf ATP *°

On August 17,2012, ATP filed a voluntarytg®n for reliefunder Chapter 11 ofthe
Bankruptcy Code in the Southern District of TeXaATP's case was converted to a Chapter
7 proceeding on June 26, 2014, and Tow was appaifitastee for ATP's estafé.

C. This Lawsuit

The Trustee filed suit on behalf of ATREstate against ATP's officers and directors
in the Southern District of Texas. Initiallhhe case was assigned to the Bankruptcy Court
for the Southern District of Texas. OnnJai129, 2015, Judge Gray Miller withdrew the

bankruptcyreference and transferred the taslee District Court for the Southern District

“1d.
“1d.
*1d.

“®1d. The Second Amended Complaint also charges ATBtse@l Counsel
Tshirhart and the Officer Defendants with fag to notify ATP's investors of legal action
initiated against ATP by the Department of the hides Bureau of Safety and
Environmental Enforcementd. at 19-20. But the Trustee has since dismissed his
claims against Tshirhart with prejudice, as welbfixlaims against all defendants based
on allegations that defendants failed teegdately inform ATP's insurers of any claim
against the company. R. Doc. 70.
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of Texas?® Defendants then moved to transfer tase under the first-to-file rule, arguing
thatthe Trustee's complaint substantially dapped with securities class actions that were
being litigated before this Court.Judge Miller granted the niion on July 28, 2015 and
transferred the Trustee's lawsuit to this Cotrt.

On July 27,2015, the Trustee filed a fexount First Amended Complaint, alleging
breach offiduciary duty, fraudulent transfer, aimdl conspiracy on the part ofthe Director
Defendants and Officer Defendants, as welégal malpractice on the part of ATP's former
General Counsel, Tschirha®tOn September 24, 2015, theustee amended his pleadings
and filed a Second Amended Complaiht.

In his Second Amended Complaint, the Trestagain asserts four causes of action.
In Count One, the Trustee alleges that @fécer Defendants and Director Defendants
owed fiduciary duties to ATP, which extended to A reditors when the corporation
entered the "zone of insolvenayl' May 2010. He further alleges that each of tH&cér

Defendants breached those duties as follows:

*R. Doc. 3.

*R. Doc. 6. In the Fifth Circuit, thert-to-file rule is a discretionary doctrine,
which provides that "when related casesaeading before two federal courts, the court
in which the case was last filed may refuséear it if the issues raised by the cases

substantially overlap.Cade Co. v. Whataburger of Alice, Int74 F.3d 599, 603 (5th
Cir. 1999).
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They "failed to recognize and accept the realitthef[BP Oil Spill]" and
failed to take actions to account fdre spill's foreseeable effects on ATP"s
finances and business.

They "failed to appropriately adjust ATP's bussngsactices to respond to
the impending insolvency?” Instead, they "continued to recklessly spend
ATP's money as if the Oil Spill had never occurtet.

They"spent ATP's moneylmmg term projects thcompany could no longer
afford," such as Clipper, the devplment of the companyCheviot Field in
the North Sea, and the acquisition lidenses to drill in the Eastern
Mediterranean Sed.

They failed to consider the risked consequences of these and other
transactions and neglected "obvioagailable alternative transactions or
courses of action” that would not havaduly jeopardized ATP's financial
viability.*®

They failed to establish a reserviuofds to pay increased decommissioning
costs that resulted, naturally and foreseeablymfrthe government's
response to the BP Qil Spifi.

They over-monetized ATP's in-ground hydrocarboertads pay "past-due
obligations.®°

They "allowed themselves to be controlled by [(EOmahn] . . . and
acquiesced to his desires and intesesdther than exercising their own
business judgment for the good of ATP."

5 1d.
56 1d.
71d.
8 1d.
¥ d.
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. They authorized one-sided contracthwTP's vendors that were designed
"to benefit [Bulmahn's] friends" at ATP's experfée.

. While ATP's bankruptcy was "pending,” they authexdi payment of a
preferred stock divided that "benefit[flgareferred investorsto the detriment
of ATP and its creditors®®

. Four Officer Defendants--Bulmahn, Tate, Morrise®e and Godwin--
accepted "undeserved exorbitant bonusés."

As for the Director Defendants, the Trastalleges that they committed the following
breaches of fiduciary duty:

. They failed to exercise any oveldi or supervision over the capital
investments, financing arrangements, vendor consta@and other
transactions authorized by the Officer Defend&nts.

. They failed to either investigateetbonsequences of those transactions or
consider alternative courses of actidfs.

. They "allowed themselves to be cofieéab by . . . Defendant Bulmahn, and
acquiesced to his desires and intesesdther than exercising their own
business judgment for the good of ATB."

. As to the Audit Committee members, tHfajl[ed] to ensure that ATP had an
adequate system ofinternal controlplace to ensure ATP's profitabilityand
long-term viability.*®

®2|d. at 17.
%31d. at 19.
%41d. at 24-27.
®1d. at 27.
®°|d. at 27-28.
¢71d. at 28.
%8 1d. at 29.
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. As to the Compensation Committee members, theydadaexorbitant
bonuses to ATP's management in 2010 and 2011

In Count Two of the Second Amended Complaint--nbsl@d "Cause of Action
Three"--the Trustee seeks wid and recover cash and stock bonuses paid twedff
Defendants Bulmahn, Tate, Reese, Moras,d Godwin as constructively fraudulent
transfers under Section 24.005 of thexdg Business and Commerce Code and Section
548(a)(1) of the Bankruptcy Cod®.

In Count Three--mislabeled "Cause of Action Foutfie Trustee alleges that each
defendant conspired with and/or aided andttdzkthe other defendantsin breachingtheir
fiduciary duties and allowing the stribution of fraudulent transfer$.Finally, in Count
Four--again, misnumbered in the Second Amesh@€omplaint--the Trustee alleges that
defendant Tschirhart committed legal malpraetixy failing to notify ATP's insurer of a
claim against the company and by failingadvise the Officer Defendants and Director
Defendants on other legal mattéfsThe Trustee has since dismissed his claims agains
Defendant Tschirhart with prejudicg.

The Officer Defendants and Director Defeards each move to dismissthe Trustee's

claims under Federal Rudd Civil Procedure 12(b)(6% The Officer Defendants argue that

91d. at 30.

01d.

1d. at 31-32,
Z1d. at 32.
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the Trustee's breach offiduciary duty allegats are conclusory and fail to allege facts that
plausibly overcome the protections of Te¥abusiness judgment rule. They further
contend that the Trustee's allegation tha @fficer Defendants breached their duties to
ATP by increasing ATP's debt and depletingéash reserves is, in reality, a "deepening
insolvency"claim, which is not recognized umdexas law. Finally, the Officer Defendants
argue that the Trustee's fraudulent transtaims fail to meet the heightened pleading
requirements of Federal Rule of Civil Proced@(b) and that the Trustee's civil conspiracy
and aiding and abetting allegations fail for laxdflan underlying breach of fiduciary duty.
The Director Defendants arguhat the Trustee's breach of fiduciary allegasital

because they are conclusory and provide robufal allegations as to the conduct of any
particular director. They also contend thagylare shielded from liability by both Texas's
businessjudgmentrule and an exculpatory ion in ATP's corporate charter. According
tothe Director Defendants, the Trustee's alleqges fail to plausiblhallege a fiduciary duty
claim that does not fall within the ambit ofdbe limitations on their liability. As to the
Trustee's allegations that the Director Defants breached their fiduciary duties through
their lapsesin oversight of ATP's operatiotingg Director Defendants contend that the duty
of oversight does not exist under Texas law #rat, in any event, the Trustee's allegations
are conclusory and insufficient. Finally, tidficer Defendants contend that the Trustee

fails to plead essential elements of hislatanspiracy and aiding and abetting claims.

. LEGAL STANDARD
To survive a Rule 12(b)(6) motion to disssj the plaintiff must plead enough facts

"to state a claim to reliefthad plausible on its face.Ashcroft v. Iqgbal556 U.S. 662, 678
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(2009) (quotindgell Atl. Corp.v. Twombly550 U.S. 544,570 (2007)). Aclaim is facially
plausible when the plaintiff pleads factsathallow the court to "draw the reasonable
inference that the defendant is llalfor the misconduct allegedlti. at 678. Acourt must
accept allwell-pleaded factsasie and must draw allreasonable inferences inrfa¥the
plaintiff. Lormand v. U.S. Unwired, Inc565 F.3d 228, 239 (5th Cir. 200Baker v.
Putnal 75 F.3d 190, 196 (5th Cir. 1996).

Alegally sufficient complaint must establigihore than a "sheer possibility” that the
plaintiff's claim is true. Igbal, 556 U.S. at 678. It need not contain detailectual
allegations, but it must go pend labels, legal conclusions, or formulaic retdas of the
elements of a cause of actiold. In other words, the face of the complaint musttedom
enough factual matter to raise a reasonabpeetation that discovery will reveal evidence
of each element of the plaintiff's claimhormand 565 F.3d at 257. there are insufficient
factual allegations to raise a right to reliefoab the speculative level, or if it is apparent
from the face of the complaitthat there is an insuperable bar to relief, theclmust be

dismissed.Twombly 550 U.S. at 555.

[11.  DISCUSSION

A. Breach of Fiduciary Duty Claims

Count One of the Second Amended Comptaleges that the Officer Defendants
and Director Defendants breached their ficdugiduties to ATP and its creditors through

their participation in various transactioasd decisions following the BP Oil Spill.
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Because ATP is incorporated in Texas palties agree that Texas law governs the
Trustee's breach of fiduciary claifsBefore analyzing the relevant state-law principles
however, the Court notes its own obligationnmerpreting and applying Texas law. When
adjudicating claims for which state law proeglthe rules of decision, a federal court must
applythe lawas interpreted by the state's highestt. SeeF.D.I.C. v. Abraham137 F.3d
264, 267-68 (5th Cir. 1998g5amuels v. Doctors Hosp., In688 F.2d 485, 488 (5th Cir.
1979). When thereis no raly by the state's highest coutte federal court must make an
"Erie guess" as to how the state's hagh court would decide the issudartin K. Eby
Const. Co. v. Dallas Area Rapid Trans369 F.3d 464, 468 (5th Cir. 2004) (citiMayo
v. Hartford Life Ins. Cq.354 F.3d 400, 406 (5th Ci2004)). In making it&rie guess, a
federal courtis "emphatically not permitted toderely what [it] think[s] best; it must do
what [it] thinks the [state] Supreme Court woulcedebest."Jackson v. Johns—Manville

Sales Corp.781F.2d 394, 397 (5th Cir. 19868ge alsd>alindo v. Precision Am. Corpz54

> Because this case was filed in the Southern DQistfiTexas and then
transferred to this Court under the "firstfie" rule, it is unclear under Fifth Circuit
law whether Texas or Louisianaaiee-of-law principles applySee, e.gDavid v.
Signal Int'l, LLG No. 08-1220, 2015 WL 3603944, at *1 (E.D. La. &uh 2015)
(acknowledging lack of Fifth Circuit precedent ohethervVan Duserrule, which
provides that when a diversity case is transfereder 28 U.S.C. § 1404(a), the
transferee court must apply law of state from wthtich case was transferred, applies to
transfers under the "first-to-file" rule). The Gduneed not resolve this issue. Under
either state's choice-of-law rules, Texas law gagethe Trustee's breach of fiduciary
duty claims against the ATP's former officers aniiedtors. See Torch Liquidating
Trust ex rel. Bridge Assocs. LLC. v. Stocksb1 F.3d 377. 386 (5th Cir. 2009) ("Under
Louisiana law, the law of the place where the cogtmn was incorporated governs
disputes regarding the relationship betwélea officers, directors, and shareholders
and the officers' and directors' fiduciary dutigsASARCO LL&. Americas Min. Corp.
382 B.R. 49,69 (S.D. Tex. 2007) ("Federal aswsitting in Texas must apply the law of
the state of incorporation when a corporation'gintl affairs are implicated.").
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F.2d 1212, 1217 (5th Cir. 1985) ("[I]t is nftr us to adopt innovative theories of recovery
or defense for Texas law, but simply to apfiiat law as it currently exists.").

Under Texas law, to state a claim for breathduciary duty, a plaintiff must allege
three elements: "(1) a fiduciary relationshiptween the plaintiff ath defendant; (2) the
defendant must have breached his fiduciauyydo the plaintiff; and (3) the defendant's
breach must result in injury to theauhtiff or benefit to the defendant.’"Navigant
Consulting, Inc. v. Wilkinsarb08 F.3d 277, 283 (5th Cir. 2007) (quotih@nes v. Blum,e
196 S.W.3d 440, 447 (Tex.App.--Dallas 2006))¥ficgdrs and directors stand in a fiduciary
relationship with their corporatiorfee Gen. Dynamics v. Tort&d5 S.W.2d 45, 49 (Tex.
App.--El Paso 1995) (citintpnternational Bankers Liféns. Co. v. Holloway368 S.wW.2d
567,576 (Tex. 1963)). This relationship gvase to three broadduciary duties: the duty
of care, the duty of loyaltyaynd the duty of obedienc&ee Gearhart Indus., Inc. v. Smith
Int'l, Inc., 741 F.2d 707, 719 (5th Cir. 1984).

The Trustee alleges that the Officer Dede@nts and Director Defendants breached
their fiduciary duties to ATP and its credit through their mismanagement of ATP. He
further alleges that defendants' actions deplet€R'&\cash reserves and precipitated its
demise, causing the company and its creditossugiain hundreds of millions ofdollars in
damages. The Second Amended Complaintyeh@r, does not tie specific allegations of
misconduct to the individual fiduciary dutiescognized under Texdsw. In other words,
the Trustee does not identifshich of the acts and/or ossions challenged in the Second
Amended Complaint constitute a breach of tluéycbf care, which are breaches of loyalty,
and which implicate the dutyf obedience. Instead, Count One of the Secondrned

Complaint alleges generally thite Officer Defendants am2irector Defendants breached
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their fiduciary duties by authorizing and/matifying various corporate actions negligently,
grossly negligently, recklessly, and/or in bad Haft

For ease of analysis, the Trustee's allegadican be grouped into six general areas
or categories of misconduct. These categoriesarellows:

A The Officer Defendants authorizemhd the Director Defendants ratified
expenditures and capital investments that ATP cawdtafford, hastening
ATP'sdemise. Defendants failed toamengfully evaluate these investments,
ignored available analyses on theimability, and, after authorizing the
investments, grossly mismanaged them and failexbtdrol costs.

B. Defendants failed to establislh reserve of funds to meet known
decommissioning obligations, which cadsATP to incur liability to BOEM
and to lose its ability to operate in the Gulf oékico.

C. Defendant Bulmahn caused ATP to enter one-sideddwr contracts
intended to benefit hisfriends at ABRietriment. Theremainingdefendants
acquiesced to his demands.

D. Officer Defendants Bulmahn, Tat®lorris, Reese, and Godwin, accepted
"exorbitant” bonuses. The Director Defendants b&m Compensation
Committee awarded these bonuses despite ATP'spexdormance during
the relevant period.

E. The Officer Defendants authorized ath@ Director Defendants ratified the
sale of ORRIs and NPIs on ATP's in-ground hydroocarhssets.

F. Defendant Bulmahn caused ATP to issue a prefesteck divided on July 2,
2012, which benefitted ATP's preferretestors at the expense of ATP and
its creditors. The remaining defendants acquiesodds demands.

The Officer Defendants assert two prilgarguments for dismissing these breach

of fiduciary duty claims. First, the Offer Defendants argue that the Second Amended

Complaint alleges harm onlyto ATP's credgpmot to ATP, and therefore does not actually

®See e.gid. at 6 ("The Officers and Outside Directors each imienally,
recklessly, negligently, willfully, maliciouslyn bad faith, and with conscious disregard
and/or with gross negligence breached their fiductuties to ATP.").
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assert claims on ATP's behalf. Second,@fiecer Defendants argue that the allegations
concerning their involvement in the challged transactions are overly broad and
conclusory and therefore fail to overcomexas's business judgment rule. The Director
Defendants raise a similar argument witlspect to the business judgment rule. The
Director Defendants also contend that anudpatory provision within ATP's certificate of
formation shields them from liability for the alleg misconduct.
1. Harm to ATP or to ATP's Creditors

Ordinarily, corporate officers and directoowe fiduciary duties to the corporation
itself, not to the corporation's creditorSee Floyd v. HefneNo. CIV.A. H-03-5693, 2006
WL 2844245, at *27-28 (S.D. Tex. Sept. 29, 2008)dtjngFagan v. La Gloria Oil & Gas
Co, 494 S.W.2d 624, 628 (Tex. Civ. App.--Houston [4ist.] 1973));Aerotek, Inc. v.
Revenue Cycle Mgmt., In®&o. CIV.A.08-4638, 2012 WL 860373, at *8 (E.[a.lMar. 13,
2012) ("Courts in this circuit recognize theorporate officers generally do not owe a
fiduciary duty to creditors of the corpdian.”). As the Fifth Circuit held ilConway v.
Bonner, officers and directors of Texas corporats owe fiduciary duties only to their
corporation and not its creditors "so long as toues to be a going concern, conducting
its business in the ordinary way, without sopussitive act of insolvency, such as the filing
of a billto administer its assetsr the making of a generadsignment.” 100 F.2d 786, 787
(5th Cir. 1939). Stated differently, "TexasMa@aoes not impose fiduciary duties in favor of
creditors on the directors ofan insoltelut stilloperating, corporationFloyd, 2006 WL
2844245, at *10 (rejectingargument that dicestowe fiduciary duties directly to creditors

when a corporation entetee zone of insolvencykee alsdn re Ritz 459 B.R. 623, 634
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(Bankr. S.D. Tex. 2011pff'd, 513 B.R. 510 (S.D. Tex. 2014ff'd, 787 F.3d 312 (5th Cir.
2015) (same}’

Here, every instance of alleged misdarct identified in the Second Amended
Complaint occurred before ATP ceased operaticktghe time of each ofthe transactions
challenged bythe Trustee, ATP remainebusiness. Accordingly, the Trustee's allegation
that the Officer Defendants and Director Defamdls owed a "fiduciary duty to consider the
interest of ATP's creditor€'lacks factual or legal support.

The Trustee resists the®nclusion by citingcarrieriv. Jobs.com In¢393 F.3d 508
(5th Cir. 2004). There, the Fifth Circuit seakin a footnote that "[o]fficers and directors
that are aware that the corpomatiis insolvent, or within té 'zone of insolvency' . . . have
expanded fiduciary duties to includiee creditors of the corporationld. at 534, n. 24.
Citing his allegation that ATP entered theneoof insolvency in May 2010, the Trustee
contends that the Officer Defendants and Dioe Defendants were required to consider
the interests of ATP's creditors in Kiag their post-BP Oil Spill decisions.

The Southern District of Texas considered, andatej@, an identical argument in
Floyd, 2006 WL 2844245, at *11-17There, the court noted that ti@arrieri footnote
contradicts the Fifth Cingt's earlier opinion irConw ay, which held that directors owe no
fiduciary duties to the corporation's creditéss long as [the corporation] continues to be

a going concern. .. .Id. at *10-11 (citingConway, 100 F.2d at 787). The court concluded

"There is a narrow exception to this rule, knowrttes "trust fund doctrine,"
under which directors of a corporation that is ilveat and has ceased operations may
owe fiduciary-like duties to the corporation's citeds. See Fagan494 S.W.2d at 628.
The Trustee has not argued, however, thatdbitrine applies to his claims on behalf of
ATP.

®R. Doc. 41at 9.
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that "[t]Jo the extent tha€arrieri contradictConway, Carrieri has no precedential value
because 'where two previous holdings or $ired precedent conflict, the earlier opinion
controls and is the binding precedent in the cirCuild. (citing Soc'y of Separationists,
Inc. v. Herman 939 F.2d 1207, 1211 (5th Cir. 1991)). Next, doart considered the
footnote's role in the context of tiGarrieri opinion as a whole. kkoncluded that because
the footnote's fiduciary duty discussiomotld have been deleted without seriously
impairing the analytical foundations of the holdjhthe discussion was dicta and not
binding precedentld. at *12 (citingGochicoa v. Johnsqr238 F.3d 278, 286, n. 11 (5th Cir.
2000)). Finally, the court conducted an exBtve analysis of state court and federal
decisions outside dfonwayandCarrieri. Based on this analysis, the court rejected the
principle that the officers odirectors of a still-functioning corporation in glzone of
insolvency owe its creditors fidiary duties under Texas lavd. at *11-16. Other courts
have reached the same conclusiBee, e.gRitz, 459 B.R. at 634 ("Th€arrieri statement

is not binding on this Court for two reasons: (i tstatement iarrieri is dicta, and, as
such, is not binding; and (2) evenGhrrieri does contradicConway, Carrieri has no
precedential value. . ..").

The Court finds this analysis persuasiveontrary to the Trustee's assertion, the
Officer Defendants and Director Defendantseavno fiduciary duties to ATP's creditors
during times relevant to the Second Amended CommplaConway 100 F.2d at 787.
Accordingly, the acts and omissions challen@pgdhe Trustee are actionable only if the
Trustee establishes both (1) that the respole<Dfficer Defendant or Director Defendant
breached a fiduciary duty owed to ATP and (Rat ATP (not just its creditors) suffered

damages as a resukloyd, 2006 WL 2844245, at *24. Tine extent the Trustee grounds
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his claims of officer and director liability iallegations that defendants breached duties
owed to ATP's creditors or engaged in conduct tinatmed ATP's creditors alone, his
claims must balismissed.See Torch Liquidating Trust ex rel. Bridge Assdc&.C. v.
Stockstil] 561 F.3d 377, 390 (5th Cir. 2009) (finding banftey trustee failed to allege
breach offiduciary duty claim on behalfadfrporation when complaint "allege[d] no actual,
guantifiable damages suffered by [the corporatibasjopposed to creditors).

The Officer Defendants arguedhthis principle is dispogite of all of the Trustee's
breach of fiduciary duty claimisecause the Trustee plausibleges injury only to ATP's
creditors. In support, the Officer Defeamits cite several allegations in the Second
Amended Complaint that contain direct or indireeferences to ATP's creditof$.This
argument fails. That thesand other allegations suggest injuries to ATP'slitogs does
not invalidate the Trustee's claims. Thartsactions the Trustee challenges could have
harmed ATP while causingindirect harm to credstas well. Thisiparticularlytrue given
the Trustee's allegation that ATP was insolvenitearlyinsolvent all relevant timesSee
Kaye v. Lone Star Fund V (U.S.), L.B53 B.R. 645, 676 (N.D. Tex. 2011) ("[I]t is dd@lt
to imagine that a transaction could haan insolvent company without harming its
creditors."”). Thus, the mere presencetloé term "creditor” in the Second Amended
Complaint does not transform claims on belodATP into impermissible direct creditor

claims. The Second Amended Complaint ipleee with allegations that defendant's

®See, e.g.R. Doc. 41 at 23 ("The Officers made decisiond anthorized or
ratified transactions that resulted iraichs that exacerbated existing stretched
obligations to creditors.")d. at 24 ("The Officers' grossly negligent acts amaigsions
demonstrate a want of care and a conscious ineiffee to the rights, safety, and
welfare of ATP and its creditors.").
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decisions damaged the corporatfnViewed in the light mostavorable to the Trustee,
most of these allegations suffice to demonstraterhto the corporation.

Two categories of allegations, however,mat pass muster. The first, identified as
category "E" above, concerns defendants' effootincrease ATP'sduidity by leveraging
the company's in-ground hydrocarbon asséike Trustee alleges that after the BP Oil
Spill, defendants sold "purported” NPIs and ORRisntvestors! Ultimately these sales
generated approximately $600 million in cash, whAdt® allegedly used to payunspecified
"past due obligations® The Trustee allegedat although defendants structured these
transactions as NPIs and ORRIs, they were actl@dlys®® He further alleges that "this
disguised financingwas done to evade the neuents of a credit agreement ATP entered
with Credit Suisse after hOil Spill," which limited ATP's authority to borrow monéy.
According to the Second Amended Complaint, "[t]heden placed on these assets by
Defendants was so great that they could d@old for de minins value when ATP filed

for bankruptcy.?* These allegations suggest that certain individwathin ATP deceived

80 See, e.gid. at 11 ("The Officers and Outside Directors deaisio recklessly
and intentionally ignore the financial positi of ATP and the expenditures on Cheviot
and the Octabuoy caused significant damages of $8€rmillion, and led to its eventual
bankruptcy.");id. at 14 ("Because defendants failed to have a pdgmaly these
[decommissioning] costs, BOEM stripped ATP of italay to operate in the Gulf of
Mexico.").

®'R. Doc. 41at 15.
821d.

#d.

81d. at 15-16.
81d. at 16.
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Credit Suisse. Read broadly, they could also ssiggbat these individuals acted
preferentially by increasing ATP's liquidity andetth using the cash to pay off certain
obligees-t.e., entities holding "past due obligationshstead of others, ultimately leaving
the unpaid creditors with insufficient ass@isATP's bankruptcy estate to satisfy their
unpaid debts.

The Trustee's allegations contain no suretication of harm to ATP. While the
Second Amended Complaint does allege thatNP| and ORRI sales "cannibalized" ATP's
assets and "crippled" ATP's ability to mafkeure profits, the Trustee pleads no factual
material to support these vague, conclusory assesff He does not plead facts
demonstrating, for instance, that the termsh& NPl and ORRI satewere unfair to ATP
or that the company did not receive reasdeafalue in exchange for the encumbrances
placed on its assets. Althougltomplaint need not contain detailed factualgateons, it
must go beyond labels and recitationtloé elements of @ause of actionlgbal, 556 U.S.
at678. Theunadorned assertion that thésNidd ORRIs "cannibalized"” ATP's assets does
not satisfy this standard.

The second category, identified as catggd-" above, concerns ATP's issuing a
preferred stock dividend on or about July 2, 20 Bcording to the Second Amended
Complaint, defendants authorized and/ orfradi this dividend payment at a time when
"ATP was contemplating filings Chapter 11 bankruptcy cas€.The Trustee alleges that

ATP was "on the verge of filingankruptcy" and that its bankptcy was "pending” at the

8o 1d.
71d. at 18.
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time ofthe dividend paymeri. The Trustee further alleges that defendants pradbed with
the dividend payment even though "ATP wadvised by its attorneys” that it would be
improper under Sections 24.005 and 24.009 of th@38&usiness and Commerce Code--
provisions that address transactions thra fraudulent to a company's creditdt#igain,
these allegations suggest that ATP's crediboay have been harmed by distributions that
ATP made in its last days as a going conceBut the Trustee does not plead any facts
tending to show that the eleventh hourvidend payment, maden the eve of ATP's
bankruptcy filing, harmed the corporatiorseif. The conclusory allegation that the
eleventh hour payment "harm[ed] ATP bffered without any explanation or elaboration,
is insufficient.

In sum, with respect to the NPl and OR&dles, as well as the special dividend
payment, the Trustee's allegations of harm\T® are "naked assertion devoid of further
factualenhancementlgbal, 556 U.S. at 678. Thus,eélSecond Amended Complaint fails
to state a plausible breach offiduciary dusjicl with respect to those transactions. Tothe
extent the Trustee alleges that defendantsdired their fiduciary dties to ATP by either
authorizing or ratifyingthe NPl and ORRI sategproceeding with the June 2,2012 special
dividend payment, his claims are dismissed.

2. Fiduciary Duty Allegations--Applicable Law
Next, the Court considers the sufficienoy the Trustee's remaining breach of

fiduciary duty claims against the Officer Defendamind the Director Defendants. The

881d. at 18-19.
891d. at 18.
°1d. at 19.
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Second Amended Complaint allegghat all defendants breached their fiduciary esito
ATP by authorizing and/ or ratifying the trarcéens described in categories "A" through
"F" above. It further alleges that defendartook these actions negligently, grossly
negligent, recklessly, and/or in bad faith.tBgroups of defendantsggue that the Second
Amended Complaint relies on labels and conclusiand fails to state facts sufficient to
overcome Texas's business judgment rule. Dinector Defendants also argue that they
are entitled to dismissal of all claims agaitisem because the facts alleged in the Second
Amended Complaint demonstrate that they areldled from liability under an exculpatory
provision within ATP's certificate of formation.

As noted, the fiduciary relationship tveeen officers and directors and their
corporations gives rise to three broad fiduciduoyies: the duty of care, the duty of loyalty,
and the duty of obedienc&ee Gearhart741F.2d at 719. Th@ourt discusses each duty
before turning to the Trustee's allegations.

A. The Duty of Care and the Business Judgment Rule

The duty of care requires officers andetitors to act with diligence and prudence
in managing a corporation's affairsd. at 720. An officer or director "must handle his
corporate duties with such care as 'adioarily prudent man would use under similar
circumstances.'ld. (quotingMcCollum v. Dollar 213 S.W. 259 (Tex. Comm'n App. 1919)).
Breach of this duty can expose an offiag director to personal liabilityld. In Texas,
however, officers and directors are generaliptected "from liability for acts that are
within the honest exercise ofthéiusiness judgment and discretio®tieed v. Webrd65
S.W.3d 169, 173 (Tex. 2015). This principle, knoas the business judgment rule, is a

substantive rule of law that requires aipiltiff seeking damages against an officer or
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director to plead and prove facts sufficient to iavies reach.Gearhart 741 F.2d at 721;

F.D.I.C.v.Benson867 F. Supp. 512,523 (S.D. Tex. 199Accordingly, to state a claim for
breach of the fiduciary duty of care, theapitiff must plead facts that, if true, would
overcome the business judgment rule's protectiolenson 867 F. Supp. at 523;
Resolution Trust Corp. v. Holmgdo. CIV. A. H-92-0753, 199%VL 533256, at *5-6 (S.D.

Tex. Aug. 7, 1992).

Although the parties do not dispute thessib@arinciples, theydisagree on the scope
ofthe business judgment ruledier Texas law. As discussed nedully below, much ofthe
Trustee's complaint centers on allegatiahait the Officer Defendants and Director
Defendants were grossly negligent or resklén their alleged failure "to recognize and
accepttherealityofthe [BP Oil Spill]"andaodress ATP's deteriorating financial position.
Defendants argue that these allegations tiaiktate a breach of fiduciary duty claim
because, under Texas' business judgmentauwesinterested officer or director cannot be
held liable for breach of care less their conduct involved fraud vitra viresactions. The
Trustee argues that the business judgment doeprotect officers or directors whose acts
or omissions rise to the leMef gross negligence, which Xas law defines as "entire want
of care." Burk Royalty Co.v. Wall$16 S.W.2d 911, 920 (Tex. 1981).

The seminal case on the Tedausiness judgment ruleGatesv. SparkmailS.W.
846 (Tex. 1889). There, a stockholder sued thedars of a corporation, claiming that
their actions caused the corporation’s stock tadepte.ld. The Texas Supreme Court
affrmed dismissal of the stockholders' suitd. The court reasoned that a corporate
fiduciary's negligence does not warrant judldgntervention, provided the negligent acts

were "within the exercise of [the fiduciarydiscretion and judgment in the development
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or prosecution of the enterprise in which [corp@jahterests are involved.ld. at 622.
Thus, Texas courts will not interfere with the offrs' or directors' control of the
corporation based on allegations of mismagragnt, neglect, or abuse of discretion,
"however unwise or inexpedient [the fiduciary'stsaenight be.”" Id. By contrast, an
officer's or director's breach ofduty that wdauthorize judicial interference "is that which
is characterized byltra vires fraudulent, and injurious practices, abuse of pqvand
oppression on the part of the company or its cdhtigagency clearly subversive of the
rights of the minority, or of a shareholdemd which, without such interference, would
leave the latter remedilessld.

The Fifth Circuit elaboratedn these principles iGearhart 741F.2d 707. Finding
that Texas courts had engaged in little "spediscussion of the parameters of due care,"”
the Fifth Circuit conducted aextensive analysis of the duty of care and the hess
judgmentruleunder Texas lawl. at 720-21. After reviewinGatesand intervening Texas
state court decisions, the Fifth Circuit concludkdt Texas courts "willnot impose liability
upon a noninterested corporate diggctinless the challenged actionuiéra viresor is
tainted by fraud.... Such isdlbusiness judgmentrulein Texakd' at 721. Applying this
rule, the Fifth Circuit found that the plaintffiiled to establish a breach of fiduciary duty
by corporate directors who authorized artsaction because the plaintiff failed to
demonstrate either amltra viresact or fraud in connection with the dedd. at 723.
Because Texas's business judgment rulentespreted by the Fifth Circuit iGearhart,
requires a plaintiff to demonstrate a personalnasg ultra viresact, or fraud, the rule
precludes liability for officers or directors whare merely negligent or grossly negligent in

the exercise of their discretiorsee Floyd2006 WL 2844245, at *27-28 (concluding that
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underGearharts interpretation of Texas law, direes cannot be held liable for grossly
negligent breach of care).

Nonetheless, in the years siGearhart a number offederal district courtsin Texas
have held that Texas's business judgment puteections do not extend to officers or
directors who are grossly negligent in their corg@r duties. See In re Life Partners
Holdings, Inc, No. DR-11-CV-43-AM, 2015 WL 8523103t *10 (W.D. Tex. Nov. 9, 2015)
(collecting cases)F.D.I.C. v. Schreiner892 F.Supp. 869, 880-82 (W.D. Tex. 1995);
Benson 867 F. Supp. at 523 (collecting cases). Othertohave held, consistent with
Gearhart that gross negligence claims are nognizable against corporate officers and
directors under Texas lawsee Floyd2006 WL 2844245, at *27-28 (holding that Texas'
business judgmentrule protected directoraobiland gas companyfrom gross negligence
claims and distinguishing contrary cases asted to banking directors, who are held to
a higher standard of care thanetldirectors of other corporationdjjolmes 1992 WL
533256, at *4-6 (S.D. Tex. Aug. 7, 1992) (shissing fiduciary duty @ims because plaintiff
failed to allege "(1) thathe conduct of the directors complained of wabe&iultra vires
or fraudulent or (2) that the directors had agomal interest in the transactions”). Still
others have noted the divide witlntotaking an affirmative positionSee TTT Hope, Inc. v.
Hill, No. CIV.A. H-07-3373, 2008 WL 4155465, at *9-18.D. Tex. Sept. 2, 2008).

In sum, Texas lawis unsettled. The Tegaipreme Court has not directlyaddressed
whether a corporate officer or director ynlae held liable for gross negligenc8ee Life
Partners 2015 WL 8523103, at *7 (noting that remains unclear wither liability will
attach for gross negligence" undegxas' business judgment rul@)TT Hope 2008 WL

4155465, at *9 ("The Texas Supreme Court hasdirectly addressed the issue of director
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liability for gross negligence.”). And thederal courts that have weighed in have taken
different positions.

Ordinarily, a federal district court faced wisim unsettled question of state law, must
make anErie guess as to how the state's highest court wouldddethe issue.In re
Millette, 186 F.3d 638, 641 (5th Cir. 19990nce the circuit court addresses the issue,
however, the analysis changes. "Adistrict couftirsg in diversity is generally bound by
the state law interpretatienof its circuit court." Cornelius v. Philip Morris Inc.No.
CIV.A.3:99-CV-2125G, 2000 WL 233292, & (N.D. Tex. Feb. 29, 2000) (citingatts v.
Tow—-Motor Forklift Co, 66 F.3d 743, 747 (5th Cir925)). Thus, the Fifth Circuit's
“interpretation of[state]lawis binding on thesttict court, unless a subsequent state court
decision or statutoryamendment renslpts] prior decision clearlywrongBatts 66 F.3d
at 747;cf. Ford v. Cimarron Ins. Co230 F.3d 828, 832 (5th ICi2000) (citing the similar
rule that "a prior panel'sinterpretation cdtt law has binding precedential effect on other
panels of [the Fifth Circuit] absent alssequent state court decision or amendment
rendering our prior decision clearly wrong.")

Under this principle, the Court is bound Ggarharts interpretation of Texas law.

In Gearhart the Fifth Circuit addressed the precisgue involved in this case: the scope
of the protections afforded by Texas' busagudgment rule. Th€rustee has not cited--
and this Court has not found-sangle Texas state court deaniholding the Fifth Circuit's

business judgment rule analysis to be clearly wrtdngro the contrary, two Texas

'In arecent case, the Texas Supremer€beld that Texas' business judgment
rule does not deprive a shareholder of a closelg herporation of standing to bring a
shareholder derivative lawsuiEneed 465 S.W.3d at 181. But while the court quoted
the general standard for court intervention that Tlexas Supreme Court articulated in
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intermediate appellate courtseve cited with approvabearharts conclusion that "in
Texas, courts willnot impose liability upoman-interested director unless the challenged
action isultra viresor is tainted by fraud.See Campbell v. WalkeXo. 14-96-01425-CV,
2000 WL 19143, at *11-13 (Tex. App.--Houst¢ibith Dist.] Jan. 13, 2000) (finding no
breach of fiduciary duty by director becaydaintiff produced no evidence of fraudulent
or ultra viresconduct);Batey v. DrolukNo. 01-12-01058-CV, 2014 WL 1408115, at *13
(Tex. App.--Houston [14th Dist.] Apr. 10, 28) (same). Moreover, numerous Texas courts-
-including the state's supreme court--e@ambraced other, related aspect&earharts
fiduciary duty analysisSee, e.gRitchie v. Rupe443 S.W.3d 856, 868 (Tex. 20 14¢h'g
denied (Oct. 24, 2014) (citingsearharts description of the fiduciary duties owed by
corporate directors),oy v. Harter 128 S.W.3d 397, 408 (Tex. App.--Texarkana 2004)
(citing Gearharts analysis of the standard for "interested" tranisas).

Consistent withGearhart the Court finds that Tesalaw shields officers and
directors from liability for negligent or grogstegligent conduct. Toshowthat defendants’
acts or omissions constituted a breach ofdhéy of care not protected by the business
judgmentrule, the Trustee must plead and preither (1) that defendants had a personal
interest in the transactiomemplained of, or (2) that theeefendants' conduct was either

ultra viresor fraudulent.See Gearhart741F.2d at 72Holmes 1992 WL 533256, at *82

Catesin 1889--and the Fifth Circuit interpreted @earhartin 1984--it provided no
additional guidance on whether Texas lawrpés claims for grossly negligent breach of
fiduciary duty.

%2 |n addition, Texas law permits a corptiom to eliminate or limit a directors'
liability for certain types of actions. Althgi the Director Defendants assert that ATP's
Certificate of Formation includes an exculpatorpysion, the parties dispute whether
the Court may consider the provision ining on defendants' Rule 12 motions to
dismiss. The Court need not resolve this esbecause, as explained in this order, the
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B. The Duty of Loyalty

"The duty of loyalty dictates that a corporafécer or director must act in good faith
and must not allow his or her personal et to prevail over the interest of the
corporation.” Loy, 128 S.W.3d at 40%&ee also Gearhart741 F.2d at 719. In Texas, a
breach of the duty of loyaltg usually establishtleby showing that the corporate officer or
director engaged in anrlierested"” transactionSee Gearhart741 F.2d at 719Roth v.
Mims, 298 B.R. 272, 288 (N.D. Tex. 2003). @Gearhart the Fifth Circuit held that a
fiduciaryis interested in a transaction if hestwe: (1) personally profits from a transaction
by dealing with the corporatioor usurps a corporate opportunity; (2) buys orssafisets
of the corporation; (3) transacts business is dri her director's capacity with a second
corporation of which he or she is also a directosignificantly financially associated; or
(4) transacts businessin his or her dipetst capacity with a family membeGearhart 741
F.2d at 719-20;see alsoGame Sys., Inc. v. Forbes Hutton Leasing, ,nNo.
02-09-00051-CV, 2011 WL 2119672, at *5 n.22 (TeppA-Forth Worth May 26, 2011)
(same);Loy, 128 S.W.3d at 408 (same).

The partiesdo notdispute these principles. Tsiagreement is on whether officer
or director liability can attach in the abserodean "interested" transaction. The Director
Defendants argue that a claim for breach efdty of loyalty requires an allegation that

an officer or director had a persornmierest in the challenged transactifnThe Trustee

Second Amended Complaint fails to state a plausitden for monetary damages
against any Director Defendant.

“R. Doc. 49-1 at 10.
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arguesthatafiduciarycan breach his or heyafloyalty without engagingin self-dealing,
such as when he or she is totally beholden to agrooffficer or director’?

Contraryto the Director Defendants' assartithe duty of loyalty is more than just
a prohibition on self-dealing transactions. also requires fiduciaries to exercise "an
extreme measure ofcandor, unselfishnesd,good faith” towards their corporatioboy,
128 S.W.3d at 407 (citinlgolloway, 368 S.W.2d at 577). Arfficcer or director may be held
liable for breach of loyalty if he or she failsaat in good faith and "with an intent to confer
a benefit on the corporationGearhart 741 F.2d at 720 (citingolloway, 368 S.W.2d at
576);see also Life Partner2015WL 8523103, at *12 (notgthat "even a director who acts
with no eye to self-enrichmentigcdreach his duty of loyalty, e fails to satisfy its other
subsidiary element” of good faith).

As relevantto this lawsuit, courts hadentified two situations in which an absence
of good faith can give rise to a claim againstadficer or director for breach of the duty of
loyalty. First, an officer odirector may be liable if he or she lacked indegemce to
objectively consider whether a challenged action was in the best interests of the
corporation.SeeFloyd v. Hefner 556 F. Supp. 2d 617, 649 (S.D. Tex. 2008).Flaoyd,
three directors participated in a transactiofirance a project by taking mortgages on the
company's assets and warrants on its stbkOther directors did not participate, but the
plaintiff produced summary judgment evidEndemonstrating that the non-participants
were beholden to the interested directoid. at 649-50. The court denied the non-

participating directors' motion for summary judgmereasoning that "although lack of

“R. Doc. 54 at 14.

32



independence does not directly align withyarithe markers of interestedness identified
in the Gearhartdecision, a reasonable jury couddnclude that theon-participating
Directors did not act in good faith and faciliéal the interested actions ofthe participating

Directors." Id.

The Court finds this analysis psuasive. Like the court iRloyd,the Court finds
that Texas courts would hold an officer director liable for engaging in a
transaction in which he or she lackiedlependence to exercise independent
business judgment. Texas courts havearticulated the standard of liability
for claims of this natureln makingErie guesses on unsettled issues of state
law, federal courts may "refer to rulesother states that Texas courts might
look to." Herrmann Holdings Ltd. v. Lucent Techs. InR?202 F.3d 552, 558
(5th Cir. 2002). Delaware occupiesiaique position as "the Mother Court of
corporate law,Kamen v. Kemper Fin. Serv., In808 F.2d 1338, 1343 (7th
Cir. 1990), and Texas courts consider Delawaredi@cal law persuasive in
resolving unsettled issues of Texas corporate [aee In re Aguilar344 S.W.
3d 41, 47 (Tex App.--El Paso 2011). AccordinglyetCourt will apply the
Delaware frameworkSee Life Partners2015 WL 8523103, at *11 (using
Delaware law to infornkrie guess on director ovedit liability under Texas

law); In re Conex Holdings, LL(514 B.R. 405, 412 (Bankr. D. Del. 2014)
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(noting that federal courts "may loo& Delaware for guidance [on corporate
law issues] . . . absent any conflicts with Texas").

In Delaware, as in Texas, a plaifitnay establish a breach of the duty
of loyalty by showing that an officeor director lacked independence to
consider whether the challenged decisarnaction was in the corporation's
best interest.See Orman v. Cullmarw94 A.2d 5, 22 (Del. Ch. 2002). An
officer or director lacks independendehis or her decision is based on
extraneous considerations or influencesther than the corporate merits of

the decision or actionld. at 24. Such extraneous considerations or influences may

exist when the challenged directis controlled by anotherld. To establish such control,
a plaintiff must show that "the directorseabeholden to [the controlling person] or so
under their influence that their discretion woul@ bterilized." Id. at 24. (internal
guotations omitted).

The second situation in which a lack of gdadh can give rise ta breach of loyalty
claim is when a fiduciary "abdicate[s] hresponsibility and fail[s] to exercise any
judgment.” See e.g.Life Partners 2015 WL 8523103, at *10 (collecting cases). Ast
Texas Supreme Court has held, the businedgment rule applies only to officer and
director conduct that is "within the exercigktheir discretion and judgment. . .Sheed
465 S.W.3d at 178 (quotinGates 11 S.W. at 849). This emphasis on an exercise of
decision-making--an affirmative discretionary astrggests that an intentional failure to

act in the face of a known duty to act constisuaé@ actionable breadi fiduciary duty. A

34



number of federal district courts in Texas hagached this conclusig holding that Texas
courts would impose liability on an officer director who fails completely to engage with
corporate affairsSee e.gLife Partners2015WL 8523103, at *10 (collecting caseRuth,
298 B.R. at 283 (collecting case€$)This Court reaches themsa& conclusion. Consistent
with nearly every federal court in Texaslave considered the issuthe Court finds that
an officer or director who totly abdicates his or her corporatesponsibilities can be liable
for breach of fiduciary duty under Texaswla As with claims involving a lack of
independence, however, courts have not develope@xact standard of liability for
abdication under Texas law. Rather, courtgeh@escribed the standard in generalterms,
such as "a complete abdication of dutf3énson 867 F. Supp. at 521, or "an obvious and
prolonged failure to exercise oversight or supeovis' Roth 298 B.R. at 283, with little

additional discussion. The Court agéinks to Delaware law for guidanc&.ee Aguilar
344 S.W. 3d at 47.

Under Delaware law, a corporate fiduciary breachissfiduciary duty of loyalty
when he "intentionally fails to act in theck of a known duty to act, demonstrating a

conscious disregard for his dutiesrf re Walt Disney Co. Derivative Litig906 A.2d 27,

% Many of these courts have characterized this ppiecas an exception to the
business judgment rule, suggesting that adtdon may constitute a breach of the duty
of care.See e.gRoth 298 B.R. at 283. At least one court, howeves hald that
because a conscious disregard for one's a@tgoresponsibilities entails bad faith,
abdication or oversight-based fiduciary claiare best conceptualized as breaches of the
duty of loyalty under Texas lawGee Life Partner,2015 WL 8523103. Asimilar
principle prevails under Delaware lawhich Texas courts consider persuasive
precedent.See Stone ex. rel. AmSouth Bancorporation v. Rigt&l A.2d 362, 370
(Del. 2006) ("[B]ecause a showing of bad Fagonduct . . . is essential to establish
director oversight liability, the fiduciarywuty violated by that conduct is the duty of
loyalty). Finding the bad faith analysis more peasive, the Court has addressed the
issue of abdication under the duty of loyalty.
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67 (Del. 2006). This principlgenerally arises in so-call&hremarkclaims, which are

claims predicated on a board's failure to exercisporate oversightSee Stone ex. rel.

Am South Bancorporation v. Ritted11 A.2d 362, 369 (Del. 200 €stating that

the 'Caremarkstandard for so-called 'oversighgliility draws heavily upon the concept
of director failure to act in good faith").

In Stone v. Ritterthe Delaware Supreme Court heltht the necessary conditions
predicate for &aremarkclaim are as follows:

(a) the directors utterly failed to implement argporting or information

system or controls; or (b) having ptemented such a system or controls,

consciously failed to monitor or oversee its opemas$ thus disabling

themselves from being informed of risks or problemegjuiring their

attention. In either case, imposition of liabiltgquires a showinthat the

directors knew that they were naischarging their fiduciary obligations
Id. at 370 (emphasis added).

Importantly, "there is a vast difference betweenimadequate or flawed effort to
carry out fiduciary duties and a conmes disregard for those dutied.yondell Chem. Co.
v. Ryan 970 A.2d 235, 243 (Del. 2009). Togmail on a claim for a conscious failure to
monitor, a plaintiff must plead facts "suggegtimat the board knethat internal controls
were inadequate, that the inadequacies ctadde room for illegal or materially harmful
behavior, and that the board chose to do nalimout the control deficiencies that it knew
existed."Desimone v. Barrow, 924 A.2d 908, 940 (Del. Ch. 2008ge alsdn re Massey
Energy Co,C.A.N0.5430-VCS,2011WL2176479,*22 (Del. Ghay 31, 2011) (notingthat
Caremarkrequires plaintiffs to show "that a dot®r acted inconsistent with his fiduciary

duties and, most importantly, that the direckorew he was so acting”). In pleading

knowledge, a plaintiff may "identify 'redats,’ obvious and problematic occurrences, that
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support aninference that the [] directors kntbat there were matel weaknesses in [the
corporation's] internal controls andl&d to correct such weaknesse®fich ex rel. Fuqi
Int'l, Inc. v. Yu Kwai Chong66 A.3d 963, 983 (Del. Ch. 2013).

In sum, the duty of loyalty dictates tham officer or director must avoid interested
transactionendexercise good faith towasdis or her corporationSeelLoy, 128 S.W.3d
at 407. To state a plausible claim for breathbhis duty, the Truste must plead, for each
Officer Defendant and Director Defendantaththe defendant: (1) was interested in a
challenged transaction; (2) lacked independenceohiectively consider whether a
challenged transaction was in RB best interests; or (3) intentionally failedatt in the
face of a known duty to act, demonstrating a comsgidisregard for his or her duties.

C. The Duty of Obedience

The final fiduciary duty is the duty of obehce. This duty requires officers and
directors to "avoid committingltra viresacts,i.e., acts beyond the scope ofthe powers of
a corporation as defined by its chartetloe laws of the state ofincorporatiorGearhart,
741F.2d at 719. Though antra viresact may be voidable und@exas law, an officer or
director is not personally liable for breaofhthe duty of obedience unless the action in
guestion also violates a statute or public politgg. Moreover, as a number of federal
district courts in Texas have held, an officerdirector cannot be held liable for alleged
unlawful actions by corporate employees unlegifficer or directors knew ofthe illegality
at the time of the challenged actionrSee Life Partners2015 WL 8523103, at *16;
Resolution Trust Corp. v. Norri830 F. Supp. 351, 357 (S.D. Tex. 199B¢nson 867 F.

Supp. at 522.
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With these principles in mind, the Cduturns to the allegations in the Second

Amended Complaint.
3. Fiduciary Duty Allegations--Application

The Second Amended Complaint alleges nunusitareaches offiduciary duty by the
Officer Defendants and Director Defendant8s noted, the allegations in the Second
Amended Complaint can be grouped into sitegwries. Two categories center on claims
that defendants (1) authorized and/or ratdyibe sale of ORRIs and NPIs on ATP's assets
and (2) issued a special dividend on SeriehBres on the eve of ATP's bankruptcy. The
Court has already found that these allegationiddastate a plausilel breach of fiduciary
duty claim because the Second Amended Complains do¢ plead facts suggesting that
these transactions harmed ATP, as opposed toetitars?®

The Officer Defendants and Director Defeards argue that the Trustee'sremaining
allegations failbecause theydo not sufficigndentifythe conduct of particular defendants
and instead rely on conclusory allegationatttiefendants collectively "authorized" and/ or
"ratified" each of the challenged decisiol$ie Trustee argues that his allegations provide
fair notice to each defendant of his or her allegqea@ngdoing and should therefore
withstand defendants' motions to dismiss.

With few exceptions, the Second Amend€@dmplaint directs its allegations not
towards individuals, but towards the OfficerfBedants or Director Defendants as groups.
Rather than identifying specific actions thatlimdual defendants took (or failed to take)

with respect to specific transactions, the SecomdeAded Complaint rests largely on

% SeeSection I11.A.1 above.
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allegations of collective wrongdoing by albbiteen named defendants. For instance, with
respect to ATP's post-BP Oil Spill investmeirighe Cheviot Field in the North Sea, the
Trustee alleges that "the Officers contaduto authorize and the Outside Directors
continued to ratify funding monies to AT®il & Gas (UK) Limited [] in connection with
Cheviot and Octabuoy at a timnen they knew or should have known that Chevict mat
economically viable. . . %% As to another capital projedflipper, the Trustee alleges that
"[t]he Officers and Directors abdicated theiuties and responsibilities to fully inform
themselves of the proposed Clipper expenditufgsSimilar allegations are sprinkled
throughout the Second Amended Complaht.

This pleading structure--lumping all defendantsoitdosely-defined groups and
asserting identical allegations as to each, authdistinction--makes its difficult to discern
which defendants are allegedly responsibleasbich of the challenged actions. That four
ofthe Officer Defendants--Pauline van der Smacher, Isabel Plume, Robert M. Shivers
I1l,and G. Ross Frazer--are scarcelymendéd in the Second Amended Complaint outside
ofan initial listing of the parties magnifiesisidifficulty. As theSeventh Circuit has noted,
"liability is personal." Bank of Am., N.A. v. Knigh¥725 F.3d 815, 818 (7th Cir. 2013).
Because the notice pleading requirementthefFederal Rules of Civil Procedure entitle

"each defendant...to know whta or she did that is asserted to be wrongfulgbaltions

°’R. Doc. 41 at 9.
°1d. at 13.

% See, e.gid. at 14 ("The Officers authorized and the Outsideebiors ratified
this failure of ATP to have no moneyieserve to pay these [decommissioning] costs
after the Oil Spill.");id. at 16 ("The Officers authorized and the OutsideeDiors
ratified ATP's contract with [BWI] . . . even tholdt was known or should have been
known that BWI was unable and unqualified to prdpeerform the work.").
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based on a "theory of collective responstlyilicannot withstand a motion to dismisksl.
(affirming dismissal of complaint alleging &h "officers and the KE Board caused and
permitted” the company to make unsecureghl® and incur substantial expenses despite
their awareness of the company's liquidity crisis).

Here, other than stating their names gotdtitles, the Second Amended Complaint
does not provide a single allegation of fagtecific to defendants Sman-Archer, Plume,
Shivers, and Frazer. Nor does the Trusteegpé&tactual basis for thedlegation that these
defendants share collective responsibility thhe challenged decisions. Indeed, that
contention is implausible based on the defertdatitles. There igo basis in the Second
Amended Complaint to connect defendant lera;ATP's Vice President of Engineering,
with "authorizing"the sale ofinterests inand gas assets (ORRIs and NPIs) or defendant
Plume, ATP's Corporate Secretary, with "amtizing” ATP's failure to control costs at
Clipper. Forthesereasons, the Trustee's@agan-specific allegations against defendants
Sman-Archer, Plume, Shivers, and Frazerttameet the pleadingrequirements of Federal
Rule of CivilProcedure 8(a). The Trusteedals against these four Officer Defendants are
dismissed in their entirety. e Conex Holdings514 B.R. at 414 (dismissing breach of
fiduciary duty claims when plaintiff "lump[edll of the Individual Defendants together as

‘Officers and Directors™ and failed to proviteny specific facts as to which transactions
a particular defendant authorizedZpla H. v. SnyderNo. 12-14073, 2013 WL 4718343,
at*7 (E.D. Mich. Sept. 3, 2013) (dismissing comiptahat lumped defendants together and
failed "to impute concrete acts to specific litiga¥); Petri v. Kestrel Oil & Gas Properties,

L.P, No. CIV.A. H-09-3994, 2011 WL 2181316, at *7 (S.Dex. June 3, 2011) ("[T]he

remaining claims against all Defendantsréneare not adequately pleaded under . . .
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Twomblyandlgbal and their progeny. Defendants have requested aa@matitled to a
more definite statement to provide them watthequate notice of the claims against them,
as well as factual pleading disgnishing plausible claims againgtach Defendant
individually.). Moreover, this dismissal is witprejudice. The Trustee has had three
opportunities to plead claims against defentdeBman-Archer, Plume, Shivers, and Frazer,
and this woefully deficient third effort demstrates that further leave to amend is not
warranted.

As to the remaining Officer Defendanasid the Director Defendants, the Court
considers the sufficiency of thigustee's allegations with resgt to each set of challenged
transactions and decisions.

A. ATP's Post-Deepwater Horizon Capital Investments

Much of the Second Amended Complainnhters on allegations that defendants
mismanaged ATP following the BBil Spill by pursuing long-term capital investmearthat
the cash-strapped company could not afford. Adoog to the Trusteghat the BP Oil Spill
ushered in a "new reality" faril and gas companies operatimghe Gulf of Mexico, which
included government drilling moratoria and new riagions that increased the cost to
operate. As a result of these developtseATP allegedly began having "problems with
liquidity" as early as May 2010--an allegatitmat is difficult to corceive since the BP Oil
Spill did not occur until May 20, a mere elevdays before the enaf the month. From
May 2010 forward, ATP was allegedly insolvent oranlg insolvent , and its financial
condition deteriorated further over tim@he Trustee contends that defendants should
have responded to this situation by "tighfing] ATP's belt" and making--unspecified--

"strategic adjustments." Instead, defendautthorized and/ or ratified new investments
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in projects ATP could nolonger afford, thedry hasteningthe company's demise. According
to the Trustee, defendants failed to infotmemselves about these transactions and their
likely effect on ATP's financial position. A havinginitiated the investments, defendants
allegedly mismanaged them by failing to contcosts and allowing expenses to spiral out
of control®® As a result, ATP allegedly sustained hundredsndfions of dollars in
damages. The Second Amended Complaint tadseeiwith three projectsin particular: (1)
ATP's efforts to develop the Cheviot Fieldtime North Sea; (2) ATP's attempts to obtain
drilling licenses for two ATRubsidiaries in the Eastern Mediterranean Sea(anATP's
attempt to complete a project that the Secéntknded Complaint refers to as "Clipper.”
With respect to the Cheviot Field, thigustee alleges that in late 2008, ATP
contracted for construction of the Octabuoy productplatform, which was to be
completed and deployed at tRaeviot Field in 2014. According to the Trustely Tate
2011, it was estimated that it would takgpaoximately $1 billion to generate production
from Cheviot, including $300 million to comegtle the Octabuoy.” The Trustee alleges that
"between January 1, 2012 and June 30, 20APP significantly reduced its estimates of
the value of the Cheviot Field's reserves. ndtheless, the Trustee alleges, the Officer
Defendants authorized and the Director Defents ratified a payment of $80 million "in
connection with the Octabuoy and Cheviot projestghetime "in 2012." Accordingtothe
Trustee, "ATP was not in a financial positionfumd that type of longerm project” at the

time of the 2012 payment:

%91d. at 6-9.
©1d. at 9-11.
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As for the Eastern Mediterranean Seae flrustee takes issue with defendants’
decision to fund projects by two ATP suthisries, ATP-EM-1and ATP-EM-2. According
tothe Trustee, in or around June 20 11,@ffecer Defendants authorized and the Director
Defendantsratified funding for ATP-EM-1to pathase a share oftbe licenses offthe coast
of Israel. The Trustee alleges that "it westimated that ATP would need to spend $250
million on those licenses before productionJltimately, the Trustee claims, the Israeli
government seized ATP's interest in twalod ATP-EM-1licenses because "they were held
in violation of Israelilaw." With respect ®TP-EM-2, the Trustee alleges that defendants
authorized and/or ratified funding for thelsidiary to bid on uspecified "work." The
Trustee further alleges--without elaborationegplanation--that "millions of dollars were
wastefully spent, and no licenses were ever obthil8

As for the final project, described ordg "Clipper,”the Second Amended Complaint
provides scant allegations otfa The Trustee allegesthat "[a]s of August 2(AP stated
that the cost of completing Clipper would 8420 million" but that "the cost[s] . . .
ballooned mere months later to over $200 roilli. . ." Given théime frame, the $200
million dollar estimate would have been demmonths after ATP filed its Chapter 11
bankruptcy petition on August 17, 20 IPhe Second Amended Complaint does not explain
what Clipper was, much less plead facts tpart its claim that "reckless mismanagement"
caused Clipper's estimated completion costntwease in the months following ATP's

bankruptcy filing!®®

°21d. at 12-13.
°31d. at 13-14.
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These allegations fail to state a plausib&rml for breach ofthe duties of obedience,
care, or loyalty against any def@éant. As noted, the dutyobedience requires a corporate
officer or director to avoid committingltra viresor unlawful acts.Though the Second
Amended Complaint alleges that the challedgnvestments were poorly conceived and
mismanaged, it does not plead facts suggesting kmgpwiolations of the law.See Life
Partners 2015 WL 8523103, at *16Yorris, 830 F. Supp. at 357. The Trustee argues that
the Israeli government's seizure of ATP'saash of drilling licenses held by ATP-EM-1
demonstrates violations of IsraelilawuBhe Second Amended Complaint does not allege
that any defendant authorized or ratified¢orporate action knowing the move would be
unlawful. Instead, it vaguely alleges that&atually . . . it was discovered" that an ATP
subsidiary held licenses "in violation of Israii."®* Without a plausible allegation that
a particular defendant took an affirmative stefurther ATP's actions, knowing at the time
that the actions were unlawful, the Trusteesfad state a claim for breach of the duty of
obedience.See BensgrB67 F. Supp. at 522.

With respect to the duty of care, theuBtee's allegations fail to overcome the
business judgment rule. The Second Amen@edplaint is peppered with claims that
defendants were negligent, grossly negligemtreckless in pursuing investments in the
Cheviot Field, the Eastern Mediterranean Ssad Clipper and in failing to control the
associated costs. As noted, however, stlahms are not cognizable under Texas law. To
state a claim for breach of tlleity of care not protected by the business judgmelet the

Trustee must plead and proveétar (1) that a particular defendant had a persortatest

41d. at 12.
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in the transactions complained of, or {fRat the defendants' conduct was eithkra vires
or fraudulent.See Gearhart741F.2d at 72 olmes 1992 WL 533256, at *6.

The Trustee does natllege that any defendant was personally interegteany
transaction involving the Cheviot Field, tlitastern Mediterranean projects, or Clipper.
Thereisno claim that any defendant profifedn these projects, bought or sold corporate
assets, or transacted business related esdhbusiness ventures with either a family
member or a corporation with which he oreshas significantly financially associate@f.
Gearhart 741 F.2d at 719. Nor do the Trusteslegations invoke the other exceptions to
the business judgment rule. Although theustee contends that it was unwise for
defendants to have continued to investloang-term capital projects in light of ATP's
financial position, he does hallege thatanydefendant pursued those investgt@mnough
fraudulent orultra viresmeans. Thus, the Second Amended Complaint faistate a
cognizable duty of care claim relating to the Ché¥eld, the Eastern Mediterranean Sea,
or Clipper. See Cated1l S.W. at 849 (noting that Texas courts do nogrifere in suits
alleging "mere mismanagement or neglect of. corporate affairs,"” regardless of how
"unwise or inexpedient such acts might be").

Moreover, even if gross negligence ohes were cognizable under Texas's business
judgmentrule,the Second Amended Complaiiis fa plausibly allege gross negligence by
any Officer Defendant or Director Defendantwnnection with ATP'sapitalinvestments.
Texas law defines "gross negligerece"that entire want of ca which would raise the belief
that the act or omission complained of wasrdsult of a conscious indifference to the right
or welfare of the person or persons to be affettgd.” Burk Royalty Co. v. Wall$616

S.W.2d 911, 920 (Tex. 1981) (quotidyssouri Pacific Ry. v. Shuford0 S.W. 408, 411
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(Tex. 1888)). "The test for gross negligeromntains both an objective and a subjective
component." Wal-Mart Stores, Inc. v. Alexande868 S.W.2d 322, 326 (Tex. 1993).
Objectively, "the act or onssion must involve an extreme degree of risk, cdesng the
probability and magnitude of the potential harnotbers." Weaver v. Kellogg216 B.R.
563,584 (S.D. Tex. 1997) (quotidgansportation Ins. Co. v. Morig879 S.W.2d 10 (Tex.
1994)). Subjectively, the actor must haaual awareness of the risk, "but nevertheless
proceed in conscious indifference to the right$esa or welfare of others.'d.

Here,the Trustee has not alleged facts tegtirshow that any particular defendant
acted with conscious indifference to an ungdedly high risk of harm. With respect to
certain capital investments, the Trustee seBis claims entirely on labels and legal
conclusions, which he applies to all eighteefeddants without distinction. For instance,
the Trustee contends that an investment thmtdentifies only as the "Clipper project”
provides "an[] example of Defendantsogs negligence and reckless overspendifrgBut
although the Trustee alleges that Clipper's ptation costs "ballooned" in late 2012 and
early 2013 "due to Defendants' reckless mismanagef¥ he does not plead any facts to
explain or support this assertion. The Caherefore cannot discern a factual basis for the
Trustee's claim that the Officer Defendaatsd Director Defendants collectively pursued
Clipper in a grossly negligent manner.

Although the Trustee provides more desabout the Cheviot Field and the Eastern
Mediterranean Sea, the facts alleged dosugtport a gross negligence claim. According

to the Trustee, the Officer Defendants auihed and the Director Defendants ratified a

%°1d. at 13.
106 |4
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payment of $80 million to an ATP subsidiairy connection with the Cheviot Field "in
2012."" The Trustee contends that this paymeas ill-advised becaesbetween January
1, 2012 and June 30, 2012," ATP significgrméduced its estimates of the value of the
Cheviot Field's reserves, such that the Chievield was no longer an economically viable
investment%® Significantly, the Second Amended Complaint dees identify who
completed either the initial or the revisedserve value estimates. Nor is there any
allegation that any Officer Defendant orrB¢tor Defendant saw the revised estimates
before authorizingand/ or ratifyingthe chalgeed payment sometime "in 2012." Moreover,
it is not clear from the Second Amended @lavhether ATP even had discretion to refuse
the $80 million payment without incurring substél legal liabilities. According to the
Trustee, ATP made the payment "in connectigth the Octabuoy,” a floating production
platform that ATP intended tdeploy to the Cheviot Fiel? The Trustee alleges that ATP
contracted with a Chinese shipyato construct the Octabuoy in late 2008, sevgeals
before the challenged $80 payment, and thatproduction platform was not scheduled
to be completed until 2014. Thus, it appefaosn the face of the pleadings that ATP could
not have refused to make a payment for the Octalsumygoing construction without
breaching its contract with the Chinese shigiyaand the Trustee provides no allegation
to the contrary.

The Trustee's allegations concerning thetiean Mediterranean Sea projects share

a similar deficiency. The Second Amended Complaifgges that "it was estimated that

71d. at 10.
108|d.
109|d.
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ATP would need to spend $250 million" generate production from several Eastern
Mediterranean Sea licenses--moneythat ATProtit have and could not hope to acquife.
But it does not identify who prepared theséiraates. And there is no allegation of fact
indicating that any particular defendant knalout the estimates, or of ATP's inability to
fund the necessary investments, when he ercstused ATP to bid on the licenses. Absent
a plausible allegation that a particular dedent caused ATP to invest in Clipper, the
Cheviot Field, or the Eastern Mediterraneam 8eowing at the time that the investments
were not viable, the Trustee fails to state a cleomgrossly negligent conduct.

Turning to the final fiduciary duty, the duty ofylalty, the Trustee does not allege
self-dealing in connection with ATP's post-BH Spill investments.nstead, his loyalty-
based claimsreston allegations that defendantsymd those investmentsin bad faith and
without regard for ATP's interest3his claim takes two specifiorms. First, with respect
to each investment, the Second Amended Cammp alleges that defendants collectively
"acquiesced to the demands of Defendant Bulmafutting their loyaly to him over their
loyalty to ATP."™ Unadorned by supporting factuallegations, this assertion cannot

support a plausible inference that any def@midwas beholden to Bulmahn or so under
Bulmahn's influence that their discretion was diezd. Seén re Soporex, In¢463 B.R.
344,380 (Bankr.N.D. Tex. 2011) ("While theuktee does allege that the Outside Directors

‘rubber stamped' the decision to enter into thee€Camtric agreement, that conclusory

statement is unsupported by any factual content hnud does not meet a plausibility

"1d. at 12.
™Md. at 11, 13, 14.
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standard.”). While the Second Amendedn(daint does contend that the Director
Defendants had "longstanding business andgs@mal relationships with each other and
Defendant Bulmahn?® these contentions--leveled agadiredl eight directors, without
distinction or elaboration--are likewise tooguee to plausibly allege an actionable lack of
independence by any Director DefendaBee MCG Capital Corp. v. Maginio. CIV.A.
4521-CC, 2010 WL 1782271, at *20 (Del. Ch. May 9,10) (‘'Stand-alone allegations of
long-standing professional or personal redaships are insufficient to demonstrate that
a director is beholden to the person withom he or she has that relationship.").
Second, the Trustee alleges that eachmiddat abdicated responsibilities that he
or she owed to ATP with respect to thee®iot Field, Eastern Mediterranean Sea, and
Clipper projects. Here, the Trustee's primagyral is that defendants failed to implement
systems of oversight or supervision of ATPisfh ces following the BP Oil Spill. He further
alleges that the Officer Defendants and theebior Defendants did not adequately inform
themselves on how ATP's post-BP Oil Spill capitaestments would impactthe company's
financial health. According to the Trustdbgse oversight failes prevented ATP from
controlling its capital expenditures and adiog a plan to address its deteriorating
financial position'® While the legal foundation for #se claims is uclear, the Court
construes the Trustee's allegations as attemponagssert &Caremarkstyle oversight
liability claim against the Officer Defendanasd the Director Defendants based on their

alleged failure to monitor riskassociated with ATP's business.

"21d. at 8, 9, 11, 13.
B1d. at 11.
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As an initial matter, Texas state courts have rapedCarem arkstyle oversight
liability as a matter of Texas law. Althougdlexas courts consider Delaware law persuasive
precedent, even Delaware lacks claritywhether, and under what circumstances, an
officer or director can be heldble for failure to monitor busiess risks, as opposed to legal
risk. See Asbestos Workers Lod2IPension Fund v. BammanNo. CV9772-VCG, 2015
WL 2455469, at *14 (Del. Ch. May 21, 201%)f'd sub nom.132 A.3d 749 (Del. 2016)
(interpreting Delaware law). Initiallgaremarkclaimsresulted from the failure ofa board
to monitor to oversee employee sosonduct or legal violationsSee In re Citigroup Inc.
S'holder Derivative Litig.964 A.2d 106, 123 (Del. Ch. 2009). Garem arkitself, plaintiffs
alleged that the director defendants failedmonitor employees who were engaged in
unlawful sales tactics. 698 A.2d at 959.

Recently, plaintiffs have attempted to expa@aremarkfrom a duty to monitor
illegal conduct to a duty tomonitor "business risk.Seeln re Think3, Inc.529 B.R. 147,
179 (Bankr. W.D. Tex. 2015)itigroup, 964 A.2d at 124. Ir€Citigroup, plaintiffs sued
Citigroup's director for failig to monitor the businessrisk posed bythe subpmmortgage
crisis. 964 A.2d at 122-2Flaintiffs alleged that the directors ignored markased "red
flags" respecting the impending crisis inethousing market and thus failed to protect
Citigroup's involvement in the subprime mortgagerked. Id. The Delaware Chancery
Court found that plaintiffs at most allegedhtithe directors made "bad business decisions"
and that the presence of negatsigns in the housing market was insufficienshow bad
faith. Id. at 130. As to the efficacy of asskg claims involving business risk under the

Caremarkdoctrine, the court reasoned that
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[w]lhile it may be tempting to say #t directors have the same duties to
monitor and oversee business risk, imposaremark-typeduties on
directors to monitor business riskiimdamentally different. Citigroup was
in the business of taking on and nmegging investment and other business
risks. To impose oversight liabijiton directors for failure to monitor
"excessive" risk would involve couris conducting hindsight evaluations of
decisions at the heart of the business judgmedirettors.

Id. at 131. At least one court has interpret&@tgroup as limitingCaremarkclaims to
monitoringillegal conducseeSoporex463 B.R. at 379-80, while one Delaware Chancery

Court opinion suggests in a footnote that there rhayan actionable duty to monitor
business risk but that a claim for breachtlodt duty would be "formidably difficult to

prove." In re Goldman Sachs Grp., Inc. S’holder Litiyo. CIV.A. 5215-VCG, 2011 WL

4826104, at *22 n. 217 (Del. Ch. Oct. 12, 2011).

Based on the foregoing, the Court willrassume that Texas courts would adopt a
Caremarkstyle breach of fiduciary duty claim for failure tnonitor business risks under
the facts of this case. Like CitigroupTIP's core business involved significant risk.
Whereas Citigroup engaged in taking@nd managing financial investmen@tigroup,
964 A.2d at 131, ATP's business involved aicong, developing, and producing oil and gas
properties.See Floyd2006 WL 2844245, at *28 (noting the "speculatim@ture of an oil
and gas business "devoted to exploring possibp@dies of oil"). Thustoimpose oversight
liabilityon ATP's officers and directors for faileto monitor "business risks" would require
the type of hindsight evaluations of busasedecisions that are particularly disfavored
under Texas lawSee Cate$l S.W. at 849 (notingthat Texas courts do ntanfere in suits
alleging "mere mismanagement or neglect of. corporate affairs,"” regardless of how

"unwise or inexpedient such tscmight be"). For this reason, the Court findatthhe
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Trustee'Caremarkstyle claim for failure to monitorisks associated with ATP's post-BP

Oil Spill investments fail as a matter of lat.

At bottom, for allits conclusory allegations ofbfaith and "abdication,"the Second
Amended Complaint actually challenges the wisdof defendants' strategy of continuing
toinvestin ATP's oiland gas properties follongithe BP Oil Spill rather than "tighten[ing]
ATP's belt"and makingtsategic adjustments:® Other than identifying that ATP's capital
investments proved unsuccessful, the Secdamended Complaint pleads no facts
suggesting that any defendant acted in consaibsregard of a known duty to act. While
it is true that ATP ultimately filed for bamuptcy, "[b]Jusiness failure is an ever-present
risk." Trenwick Am. Litig. Trust v. Ernst & Young, L.LL.B0O6 A.2d 168, 193 (Del. Ch.
2006),aff'd sub nom.931 A.2d 438 (Del. 2007). That a strategy turroed poorly is
insufficient to create an inference that itddae resulted from a grssly deficient level of
effort or disloyal motives onhe part of the corporationtsficers and directorsld.; see
alsoTorch Liquidating Trust ex rel. Bdge Associates, LLCv. StockstiNio. CIV.A.07-133,
2008 WL 696233, at *8 (E.D. La. Mar. 13, 200&jf'd sub nom.561 F.3d 377 (5th Cir.

2009) (finding no breach of fiduciary duty when antpany decided "to undertake

M Even if failure to monitor business risk could gpopt aCaremarkstyle action
under Texas law, the Trustee's "abdication” allexges are conclusory and unsupported
by factual content. The Trustee does vagadlgge that defendants collectively engaged
in an "obvious and prolonged failure to exercisg amersight or supervision of ATP's
expenditures.” But this conclusion is not suppdrbg factual pleadings tending to
show either that ATP's monitoring systemwere inadequate or that any particular
defendant was aware of the inadequacy yet faileidke corrective actionSee Soporex
463 B.R. at 384 (dismissing oversight claimisen alleged "red flags" did not support
claim that directors consciously disregarded tlueities).

" R.Doc.41at 7.

52



significant debt and expand its fleet anake other action which ultimately proved
unsuccessfulin keeping the comyesolvent”). Absent suppantg factual allegations, the

Trustee's conclusory assertion that defertdagvollectively abdicated their duties and
pursued ATP's post-BP Oil Spill strategy in fadh fail to state a plausible claim against
any defendant.

For these reasons, the Second Amended @aint's allegations concerning ATP's
investments in the Cheviot Field, the Eastdediterranean projects, and Clipper fail to
state a breach offiduciary duty claim agaiast Officer Defendant or Director Defendant.
All such claims are therefore dismissed.

B. Decommissioning Obligations

The Trustee's second set ofallegations cons@fP's failure to set side funds to pay
decommissioning obligations associated withdieepwater drilling in the Gulf of Mexico.
The Trustee alleges that after the BP OilliSimiew foreseeable regulations increased the
costs of decommissioning obligations.” The Tieesfurther alleges that as a result of "the
impacts ofthe Oil Spilland #thforeseeable government resgeti ATP was forced to incur
decommissioning obligations earlier than ti@ipated. According to the Trustee,
"[d]efendants failed to provide a plan to aeds" these obligationsAs a result, ATP was
unable to make required payments, whichsed the company to sustain $120 million in
liability to BOEM and lose its ability to operate the Gulf of Mexica™®

As with ATP's capital investments, thesllegations are insufficient to state a

plausible breach of fiduciary duty claim againstya@fficer Defendant or Director

"°1d. at 14-15.
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Defendant. As an initial matter, the allegatibiat the governmenttesponse to the BP QOll
Spillwas "foreseeable"is conclusory. Thecond Amended Complaint is devoid of factual
pleadings demonstrating that ATP's mamagat knew or should have known that
regulatory changes would accelerate tmediable incurring for decommissioning costs--
much less that anyone at ATP should have foreseleenwATP would have to pay to
decommission wells and how much the compavould have to pay under the "new
foreseeable regulations.”

Even ifthe Trustee could overcome this defhcy, his claims fdaunder the duty of
obedience because he does not allege thadafendant acted knowing at the time that his
or her conduct violated existing lavee Life Partner2015 WI 85232013, at *16 (noting
that a breach of obedience claim requires plainttfidemonstrate that the corporate
defendant approved an illegal corporate actwath actual knowledge of its illegality).
Instead, the Trustee's contention is thad @fficer Defendants and Director Defendants
breached their fiduciary duties by failing to ampiete "new foreseeable regulations™” and
to set aside moneyin advance that ATP could haeelwo pay increased decommissioning
on an accelerated scheddle.

With respect to the duty of care, thecBad Amended Complaint fails to plead facts
sufficient to overcome the business judgmenéeruThe Trustee does not allege that any
defendant was interested in a relevant traneactAnd there is naolaim that defendants’
failuretorespond to "foreseeable"regulatory apasinvolvediltra viresconduct or fraud.

Rather, the Second Amended Complaint contends'fapprudent operator holds money

d. at 14.
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in reserve to account for the statutory resgibility to pay the cots of decommissioning
wells," and that by failing to anticipate rdgtory changes affecting the amount and timing
of such costs, defendants fell short of this stadd& These allegations sound in simple
negligence, not bad faith or even grosgligence, and Texas's business judgment rule
precludes officer or director liability for negligeconduct.See Catesll S.W. at 849.

Tothe extent the Trustee's allegation tatendants failed to "exercise[] oversight
and supervision™ of ATP's decommissioning olgltions attempts to stateCaremark
style oversight liability claim, that claim faitss a matter of law for reasons outlined in the
previous section ofthisorder. The Second AmenCau plaint attemptstoimpose liability
on defendants for failing to anticipatand plan for "foeseeable” changes in
decommissioning regulations. But the possipithat new regulations will increase the
costs of operating is an ever-present bess risk that faces every oil and gas company
operating in the Gulf of Mexb. As noted, the Court wiliot assume that Texas courts
would adopt £aremarkstyle breach offiduciary duty claim for failuremonitor business
risks. The TrusteeGaremarkclaims therefore fail as a matter of law.

Moreover, even if the facts of this case could sop@ Caremarkstyle oversight
liability action, the Trustee's "abdication" ajktions are conclusory. Although the Trustee

alleges that the Officer Defendants and Dioeddefendants collectively "ignored the legal

obligations of ATP,*°he does not identify any specific defect in ATia'@nitoring

118 Id
91d. at 15.
201d. at 14.
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procedures. The Trustee does not alldgeinstance that defendants failed
to maintain proper financialrecordstortrack ATP's capital expenditures and
liabilities. Nor does helaim that the Director Defedants failed to hold board
meetings. See Think 3529 B.R. at 180-81 (finding that trustee stated
plausibleCaremarkclaim based on allegationsahdirector defendants did
not track a large and growing tax liabylitfailed to hold regular meetings,
failed to consult ataxplanning expeatid never maintained audited financial
statements). In additiothe Trustee does notidentdyy "red flags" or other
facts tending to show that any defemd knew that ATP's internal controls
were inadequate and that the inadegjes could leave room for materially
harmful behaviorSee Desimon®24 A.2d at 940see als&Goporex463 B.R.
at 384 (dismissing oversight claims whaleged "red flags"” did not support

claim that directors consciously disregarded tlueities).

Accordingly, the Second Amended Complaint's allegad concerning ATP's
decommissioning obligations fail to state aelch of fiduciary duty claim against any
defendant. The Court therefore grantdesi@ants' motions to dismiss all breach of
fiduciary claims grounded in these allegations.

C. Vendor Contracts with BWI1 and Nabors

The Trustee's next set of allegationst@rs on contracts between ATP and two of

its vendors. The Trustee alleges that ATP's CE@mBhn, lobbied for ATP to award

contracts to two companies, BViEnd Nabors. According to the Trustee, the coctsa
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between ATP and BWI were "cqmetely one-sided in BWI's favor." Allegedly, tiBaVI
contracts required ATP to bear costs resgtfrom overruns and delays attributable to
BWI, which caused ATP to incur costs witiitle countervailing benefit. The Officer
Defendants allegedly awarded these contradtisout soliciting competing bids, and did
so even though defendants allegedly knew or shbakk known BWI was unqualified to
perform the contract services. As for Nabahg Trustee alleges that ATP leased a drilling
rig from the company from March 2010 thrduduly 2012 at a rate of $100,000 per day.
According to the Second Amended Complaint, Alged the drilling rig not for drilling but
for services that could have been perfodrierough less expensive means. The Trustee
alleges that although the BWI and Nabors cacts were unfavorable, they were "entered
into at the direction of Defendant [CEO] Bulmralo benefit his friend.” As a result, ATP
allegedly sustained substantial financial hafm.

These contentions are also insufficientstate a claim against any defendant for
breach of fiduciary duty. Beginning witthe duty of obedience, the Second Amended
Complaint contains no allegation of unlawfulldtra viresconduct in connection with the
BWI and Nabors contracts. As for the dwtfycare, the Second Amended Complaint does
not allege fraud on the part of any OfficerfBedant or Director Defendant. Nor does the
Trustee allege that any defendant was interestélddivendor contracts, such that Texas's
business judgment rule would nagpply. As noted, an officar directors is "interested" in
a transaction under Texas law if he or sh¢gnfakes a personal profit from a transaction

by dealing with the corporatioor usurps a corporate opportunity; (2) buys orssafisets

211d. at 16-18.
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of the corporation; (3) transacts businesshiis director's capacity with a second
corporation of which he is also a director significantly financially associated; or (4)
transacts business in his directarapacity with a family memberGearhart 741 F.2d at
719-20;Game Sys., Inc2011 WL 2119672, at *5 n.22;0y, 128 S.W.3d at 408. Here,
although the Second Amended Complaint conteticht Bulmahn helped "friends," there
is no allegation that Bulmahn or any otldafendant personally profited from the BWI or
Nabors contracts or otherwise engaged in prohibstdfidealing.

Turning to the duty of loyalty, the Second Amendeaimplaint fails to plausibly
allege a claim for bad faith breach of duty agaiBstimahn, the remaining Officer
Defendants, or the Director Defendants. As aniahitmatter, there are no factual
allegations to support the Second Amended Comphkiodnclusion that defendants
collectively knew or should have knowthat NBI was unqualified to perform the
contracted-for services. Again, such a claifasallyimplausible grien the wide variation
in defendants'titles, roles, and responsitastivithin the corporation. Moreover, although
the Trustee faults defendants for awardBWI contracts for "various projects” without
soliciting competing bids, the Second Amendesimplaint does not specify the types of
projects at issue. Nor doesilege facts suggesting thattdecision to award contracts of
this nature without a competitive biddinggmess was contrary to either ATP policy or
prevailingindustry practice--much less tha¢ dbsence ofbidding demonstrates bad faith
on the part of any particular defendant. eT®ame is true of the Trustee's allegations
concerningthe allocation of cost overrun 93k the BWI contractand how ATP used the
drilling rig leased from Nabors. Settirggide the conclusory assertions that the BWI

contracts were "completely one-sided in BWé&sgor" and that the work performed by the

58



drilling rig "could have been provided vadher vastly less expensive means," the Trustee
has pleaded no facts demonstrating that the terfrttseovendor contracts were unfair to
ATP or that defendants authorized and/ or ratifiee ¢bntracts in bad faith.

As to the allegation thaBulmahn acted disloyally blyenefitting"friends" at ATP's
expense, the Trustee is correct that a breddbyalty claim does not necessarily require
an "interested"transactiosee Life Partner2015 WL 8523103, at *12 (noting that "even
a director who acts with no eye self-enrichment can breach hiisty of loyalty, if he fails
to satisfy its other subsidiary element” ofogl faith). But aside from conclusory assertion
that Bulmahn intended to benefit unspecifiedeinds," the Trustee does not plead anyfacts
tendingto showthat Bulmahn acted disloyaihd with the intentto injure ATP's long-term
value. Indeed, ATP's Schedule 14 AProxy Statemféad,with the Securities and Exchange
Commission on April 29, 2010, demonstratieat Defendant Bulmahn was ATP's majority
shareholder, owning approximately 11.75% of the A& ares?? Absent factual pleadings
tending to show that Bulmahn nonethelessgt to enrich his friends at the company's
expense, the Trustee's conclusory assertionsofatiate a plausible breach of loyalty claim.

Finally, as to the claim that the remaigidefendants acted disloyally by allowing

themselves to be controlled by Bulmahn, #ikegation that "[tjhe Officers and Outside

2R. Doc. 31-2. The Court takes judiciadtice of this document under Federal
Rule of Evidence 201 because it is a public redded with the SEC and not subject to
reasonable disputeSeeNorris v. Hearst Trust500 F.3d 454, 461 (5th Cir. 2007) ("[I]t
is clearly proper in deciding a 12(b)(6) motiontadke judicial notice of matters of public
record);In re Computer Scis. Corp. Derivative Litj@44 F.R.D., 580, 587 (C.D. Cal.
2007) (taking judicial notice of Schedule 14A prestatements). The Court's
consideration of this document does not covert Weénts' Rule 12 motions into
motions for summary judgmenDavis v. Bayless/0 F.3d 367, 372 n. 3 (5th Cir. 1995).
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Directors . . . simply rubber-stamped DefendantBahn's decision®is conclusory and

cannot support a plausible inference thatdefgndant was so under Bulmahn's influence
that their discretion was sterilizeddeeSoporex, Ing.463 B.R. at 380.

For thesereasons, the Second Amended@aint's allegations concerning vendor
contracts fail to state a breach of fiduciaptgclaim against any defendant. All breach of
fiduciary duty claims concerning vendor contraate therefore dismissed.

D. Cash and Stock Bonuses

The Trustee's next set ofallegations consarash and stock bonuses paid to Officer
Defendants Bulmahn, Tate, Morris, Reese, @odwin in 2010 and 2011. Accordingtothe
Second Amended Complaint, these bonuses wduedat over $9 million in cash and $3.5
million in stock. The Trustee alleges thate® amounts were "exorbitant" and that the
Officer Defendants breached their fiducianyttes by accepting themt a time when ATP
was in the zone of insolvency and in needccash. He further alleges that the Director
Defendants, particularly the Director f2adants on the Compensation Committee,
awarded these bonuses in bad faith and euthdue regard to ATP's poor performance
during the relevant time period¥.

These allegations fail to state a plausibteach of fiduciary duty claim against any
defendant. A corporate fiduciary does noeé&ch his or her duty of loyalty merely by
receiving (or awarding) compensation for corpt@rservices; some additional allegation of

wrongdoing is required.See Torch Liquidating Trus2008 WL 696233, at *9 ("[T]he

22R. Doc. 41 at 17.
241d. at 20-21, 29-30.
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argumentthat by accepting monetary compeiosabr doing their joland as well as other
benefitsthe Defendants engaged in self-dgglis meritless.”). Whilethe Second Amended
Complaint contends that the Officer Defendabtsiuses were "exorbitant," it lacks factual
allegations to support this conclusion. eT8econd Amended Comid does not allege,
for instance, that defendants' compensatias higher than at similarly-sized public
companies in the oil and gas industry. Ratlitemerely provides chart containing each
defendants name, the amount ofcompensaeeorived, and the conclusory allegation that
the amount was "not commiserate wifthe defendants'] performancg€™ This is
inadequate.See Igbal556 U.S. at 678 (noting that a complaint mustggond labels,
legal conclusions, or formulaic recitations oételements of a cause aftion). Because
the Second Amended Complaint does not plaay facts from which the Court can infer
that the bonuses were unfair, the breachdafdiary duty claims based on the bonuses are
dismissed as to all defendarits.

The Trustee's allegation that the DirecDefendants "allowed themselves to be
controlled by . .. Bulmahri®in their compensation decisiodses not change this result.
As noted, the bare assertion that defendants vdlextivelyunder Bulmahn's sway cannot

support areasonable inference that anyipaldr defendant was beholden to Bulmahn or

2°1d. at 20.

26 The Trustee's citation tm re Gen. Homes Corp199 B.R. 148 (S.D. Tex.
1996), is inapposite. There, the court observexd torporate directors engaged in
"pure self-dealing” by substantially increag their salaries and severance pay as
officers during the pendency of reorganizatidd. at 151. Here, by contrast, the Trustee
has pleaded no facts suggesting that defetsl@ought increased pay or bonuses prior
to ATP's bankruptcy.

2"R. Doc. 41 at 28.
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so under his influence that his or her discreti@assterilized. SeeSoporex463 B.R. at

380. Such aninferencerequires factulelgations, which the Second Amended Complaint

fails to provide.

4. Conclusion

Torecap, the Court resolves defendantstions to dismiss the Trustee's breach of

fiduciary duty claims as follows:

Defendants owed no duty to consider or protectiriberests of ATP's
creditors at any relevant time. Becaube Trustee's claims that defendants
(1) sold ORRIs and NPIs to pay "past due obligaslioand (2) authorized a
special dividend payment while AT®¥bankruptcy was "pending" fail to
plausibly allege an injury to ATP, apposed toits creditors, those claims are
dismissed as to all defendants.

The Second Amended Complaint fails to plead actg fpecific to Officer
Defendants Sman-Archer, Plum, Shivensd Frazer. Allclaims againstthose
defendants are therefore dismissed.

With respect to ATP's investments in the Chevietidi the Eastern
Mediterranean Sea, and ClippergtBecond Amended Complaint fails to
plead facts tending to show thatyadefendant breached their fiduciary
duties of obedience, care, or loyatty ATP. All breach of fiduciary duty
claims based on these transactions are therefemidsed.

With respect to ATP's contractsiwBWI and Nabors, the Second Amended
Complaint fails to plead facts demonstrating thay defendant breached
their fiduciary duty of obedience, cama,loyalty to ATP. Thus, all breach of
fiduciary duty claims based on vendor contractsdisenissed.

As to bonuses paid to Officer DefentaBulmahn, Tate, Morris, Reese, and
Godwin, the Second Amended Complaint contains ealyue, conclusory
allegations of misconduct. All breachfafuciary duty claims based on these
transactions are dismissed.

Having resolved defendants' motions temdiss the Trustee's breach of fiduciary

duty claims, the Court turns to the remiaig causes of action in the Second Amended

Complaint.
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B. Fraudulent Transfer Claims

In Count Two of the Second Amended Codlmipt, the Trustee seeks to avoid cash
and stock bonuses paid to certain Officer Defendan2010 and 2011 as fraudulent
conveyances under the Texas Uniform Fraledu Transfer Act ("TUFTA") and Section
548(a)(1) of the Bankruptcy Code.

Under TUFTA, a bankruptcy trustee may avaidebtor's transfers that defraud the
estate's creditors. Tex. Bus. &Com. Code § 24.@)@J;see also Spring St. Partners—1V,
L.P.v.Lam 730 F.3d 427, 437 (5th Ci2013). Fraudulent transfers are divided into tw
types: actual fraudulent transfers, 8 24.008(p and constructive fraudulent transfers, §
24.005(a)(2) and 8 24.006. Here, the Second Amén@emplaint alleges only
constructive fraud under Section 24.005 of TUF4%A.Section 24.005 provides that a
transfer is constructively fraudulent if the debtoade the transfer:

without receiving a reasonably equivatevalue in exchange for the transfer
or obligation, and the debtor:

(A) was engaged or was about to engage in a busiaoes transaction for
which the remaining assets ofthe debt@re unreasonably smallin relation
to the business or transaction. . ..
Tex. Bus. & Com.Code § 24.005(a).
Similarly, under Section 548(a)(1) of Bankruptcyd@o a bankruptcy trustee may

avoid a transfer that was made within two yelefore the date the bankruptcy petition was

28 Although the Second Amended Complaint does notesgly invoke either
theory of recovery under TUFTA, the Trustee's oppos to the Director Defendants'
motion to dismiss construes his claims under TUBTo8nstructive fraud provision. R.
Doc. 55 at 29.
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filed if the debtor "received less than a reaably equivalent value in exchange for such
transfer or obligation” and either:

was insolvent on the date that such ts#m was made or such obligation was

incurred, or became insolvent as a resdibuch transfer or obligation; was

engaged in business or a transactimnwas about to engage in business or

a transaction, for which any propertgmaining with the debtor was an

unreasonably small capital; intendedibaur, or belieed that the debtor

would incur, debts that would be beyotite debtor's ability to pay as such

debts matured; or made such transfer to or forbiéreefit of an insider, or

incurred such obligation to or for the benefit ai ansider, under an

employment contract and not in the ordinary cowrfsleusiness.
11U.S.C.8548(a)(1)(B). Thus, to prevail on astwoctive fraud claim under this provision,
a plaintiffmust plead and prove that: "(1) the taliransferred an interest in property, (2)
the transfer of that interest occurred withinotyears prior to the filing of the bankruptcy
petition, (3) the debtor was inlsent on the date of the traresfor became insolvent as a
resultthereof,and (4) the debtor received leastteasonably equivalent value in exchange
for such transfer."In re Inspirations Imports, In¢.No. 3:13-CV-4331-D, 2014 WL
1410243, at*2 (N.D. Tex. Apr. 3, 2014) (citihgre GWI1 PCS 1In¢230 F.3d 788, 805 (5th
Cir. 2000)).

The parties argue over whether constructive fraadutransfer claims must comply
with the heightened pleadirrgquirements of Federal Rule of Civil Procedure)9(bhe
Court need not resolve this dispute. Besathe Second Amended Complaint sets forth
little more than a"formulaic recitation ofthe glents" ofthe relevant statutory provisions,
the Trustee fails to satisfy the genlgpkeading standards of Rule 8(ajwombly, 550 U.S.

at 555. Although the Trustee alleges thatisentitled to avoid and recover the following

transfers made when ATP had unreasonalhall capital and for which no reasonably
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equivalent value was give?*the Second Amended Complaguntains no factual material
to support this assertion of value. Insteidnerely provides the names of the recipient
defendants, a year, and the amount of tash and stock bonuses received. Absent
additional allegations of fact, the Trusteedmstructive fraudulent transfer claims cannot
withstand the Officer Defendas’ motion to dismissSee Scouler &Co., LLCv. Schwartz
No. 11-CV-06377 NC, 2012 WL 1502762, *6 (N.D. Cal. Apr. 23, 201qfinding allegation
that "Asyst failed to receiveeasonably equivalent value in exchange for thiadivised
bonus, which came at a time when [Asyst's formelOCBEad failed to preserve the
Company's financial position" insufficient tcese constructive fraudulent transfer claim);
Inre Hydrogen, L.L.C431B.R. 337, 353 (Bankr. S.D.YW2010) (dismissing constructive
fraudulent transfer claim in light of "a cqotete absence of facts supporting the allegation
that the Debtor received less than reasonably edernt value™).

C. Civil Conspiracy / Aiding and Abetting Claims

Count Three of the Second Amended Complaisserts claims against each of the
Officer Defendants and Director Defendantsdonspiring to breach fiduciary duties and
to make constructively fraudulent distributions.oudt Three also alleges that each
defendant aided and abetted the breachedwéiary duty and fraudulent distributions of
other defendants. The Court addresses each alhagatturn.

1. Conspiracy
"A civil conspiracy is a combination dfvo or more persons to accomplish an

unlawful purpose or to accomplish amal purpose by unlawful means.Goldstein v.

291d. at 31.
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Mortenson 113 S.W.3d 769, 778—79 (Tex.App.-Austin 20@8, pet) (citing Massey V.
Armco Steel C9.652 S.W.2d 932, 934 (Tex. 1983)). To establistivdl conspiracy, a
plaintiff must plead and prove the followiregements: "(1) two or more persons; (2) an
object to be accomplished; (8)meeting of the minds on the object or coursectiba; (4)
one or more unlawful, overt acts; and (mages as the proximate resufldyd, 556 F.
Supp. 2d at 656 (citinguhl v. Airington 936 S.W.2d 640, 644 (Tex. 1996)). "Once a
conspiracy is proven, each co-conspirator 'spansible for all acts done by any of the
conspirators in furtherance tife unlawful combination."Carroll v. Timmers Chevrolet
592 S.W.2d 922, 926 (Tex. 1979).

At a minimum, the Second Amended Comiptaalleges no facts from which the
Court can infer the existence of an esserdgiainent, a meeting of the minds. While the
Trustee levels nearly all of his allegationswisconduct against the Officer Defendants or
Director Defendants as groups, he doesallege--even conclusorily--that any defendant
reached an agreement with any other defendant trontid unlawful acts. The Second
Amended Complaint's sole conspiracy allegatimthat defendants "conspired, aided and
abetted, and acted in concert with one another@abhing the fiduciary duties owed by
Defendants" and in "allowing the disttibion of . . . fraudulent transfer&® This is
insufficient to state a plausible claim for rfliand the Trustee's conspiracy claims must be
dismissed.

The Trustee's civil conspiracy claims f&dl the additional reason that the Second

Amended Complaintdoes not plead facts demonstgatmexception to the intracorporate

B01d. at 31.
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conspiracy doctrine. Acivil conspiracy requit@s or more personsr entities. Because
the acts of corporate agents are attributabtbéaorporation itself, a corporation lacks the
multiplicity of actors required to form a conspiya&eeHilliard v. Ferguson 30 F.3d 649,
653 (5th Cir. 1994) (noting that a "corporation pamh conspire with itself any more than
a private individual can"and "the actsbe agent are the escof the corporatiof); Crouch

v. Trinque 262 S.W.3d 417, 426 (Tex. App.--Eastd 2008) (noting the general rule that
a corporation and its employees "constitateingle entity, which cannot conspire with
itself"). As the Trustee correctly notethere are exceptions to the intracorporate
conspiracy doctrine, such as "when the altegenspirators have an independent stake in
achieving the object of the conspiracy” andh&jn] the alleged conspirators are acting for
their own personal purposes.See Collins v. BauemMNo. 3:11-CVv-00887-B, 2012 WL
443010, at *7 (N.D. Tex. Jan. 23, 201But the Second Amended Complaint fails to plead
facts tending to show that any exception agpto any agreement reached by the Officer
Defendants and/or the Director Defendanfscordingly, the intracorporate conspiracy
doctrine bars the Trustee's civil conspiracy clamgainst all defendantdd. at *8.

Finally, conspiracyto commit a constructive fralehu transfer is not an actionable
claim under either Texas or federal lawAs the Texas Supreme Court has noted, an
individual cannot conspire to be negligeduhl v. Airington 936 S.W.2d 640, 644 (Tex.
1996). This is "[b]ecause negligence by definitismot an intentional wrongl,]" and a
"civil conspiracy requires specific intent &gree to accomplish an unlawful purpose or to
accomplish alawful purpesdyunlawfulmeans.Id. Similarly, because constructive fraud
requires no intent to deceive, a defendant canmotspire to permit a constructive

fraudulent transferSee Nippert v. JackspB860 F. Supp. 2d 554, 568 (M.D. Tenn. 2012)
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(noting that "conspiracy to commit constructivaud is a legal impossibility"). Thus, the
Trustee's conspiracy to commit fraudulent transfamms fail as a matter of law.
2. Aiding and Abetting

In Texas, "[w]hen a third party knowingly piacipates in the breach of a fiduciary
duty, the third party becomes a jointti@asor and is liable as suchKastner v. Jenkens
& Gilchrist, P.C, 231 S.W.3d 571, 580 (Tex. App.--Dallas 2007)it@tkinzbach Tool Co.
v. Corbett—Wallace Corp 160 S.W.2d 509, 513-14 (Tex. 1942)). A claim kmowing
participation in a breach of fiduciary duty damns three elements:I)the existence of a
fiduciary relationship; (2) that the third pgrtnew of the fiduciary relationship; and (3)
that the third party was aware that it wagtp@pating in the breeh of that fiduciary
relationship."Meadows v. Hartford Life Ins. Co492 F.3d 634, 639 (5th Cir. 2007). To
state an aiding and abetting claim, a plé&fmhust therefore establish some underlying
breach of fiduciary dutySee Ernst & Young, L.L.P. v. Pac. Mut. Life Ins.,G4 S.W.3d
573,583 (Tex. 2001). As noted, the Secémiended Complaint fails to plausibly allege a
breach of fiduciary duty claim against any ©fr Defendant or Director Defendant. Thus,
the Trustee's aiding and abetting claims are diseds

In addition, the Trustee's attempt to state a caimaiding and abetting fraudulent
transfers fails as a matter of law. While gharties have not cited--and the Court has not
found--Texas case law on the issue, a nunobeourts have held that "aiding and abetting
a fraudulent transfer is not a valid claim undexatstor federal law."In re Am. Bus. Fin.
Servs., InG.457 B.R. 314, 324 (Bankr. D. Del. 2011) (collegficases)see alsavlack v.
Newton 737 F.2d 1343, 1357 (5th Cir. 1984) (Jfie generalrule under the Bankruptcy Act

isthat one who did not actually receive any ofpheperty fraudulently transferred (or any
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part of a 'preference’) will not be liable fos alue, even though he may have participated
or conspired in the making of the fraudulent tramsfor preference).”)Baker O'Neal
Holdings, Inc. v. Ernst & Young LLMNo. 1:03-CV-0132-DFH, 2004 WL 771230, at *14
(S.D.Ind.Mar. 24,2004) ("Accessory liabyliior fraudulent transfers cannot be supported
by either the Bankruptcy Code or the [Inda&Fraudulent Transfer Act]."). The Court
reaches the same conclusion. Accordinglg Tmustee's aiding and abetting fraudulent

transfer claims fail as a matter of law.

V. LEAVE TO AMEND

The Trustee requests leave to amend his complaimtetter allege his causes of
action. Federal Rule of Civil Procedure 15(g)(istructs that the Court should "freely give"
leave to amend "when justice sgares." Fed.R.Civ.P. 15(a)(d)ealv. McHugh731F.3d
405,417 (5th Cir. 2013). Leave to anteihowever, is not granted automaticaBee Davis
v. United State®©961F.2d 53, 57 (5th Cir. 1998ddington v. Farmer's Elevator Mut. Ins.
Co, 650 F.2d 663, 666 (5th Cir. 1981). Thecddon whether to grant leave to amend lies
within the discretion of the courSee Foman v. Dav,i871U.S. 178, 182 (1962). "Among
the acceptable justifications for denying leaw amend are . . . repeated failure to cure
deficiencies by prior amendment..and the futility of amendment.Jamieson By and
Through Jamieson. Shaw 772 F.2d 1205, 1208 (5th Cir. 1985).

To begin, the Court notes that several & firustee's claims fail as a matter of law.
Among these are all of the Trustee's breaéHiduciary duty chims of premised on
allegations that defendants acted negligenghgssly negligently, or recklessly in the

exercise of corporate duties. Such claeme barred by Texas's business judgment rule, so
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further pursuit would be futile. The same is toféhe Trustee'€aremarkstyle oversight
liability claims, which seek to hold defendanisble for alleged failures to monitor risks
associated with ATP's business, as well ackdims for conspiracy to commit constructive
fraudulent transfers and aiding and abettiragiiiulent transfers. Because the Court finds
that Texas courts would notrecogaiany ofthese theories adbility, these claims also fail
as a matter oflaw, makingamendment futhecordingly, all claims involving negligence,
gross negligence, recklessness, oversight liabibnspiracy to commit constructive
fraudulent transfer, and aiding and abegtifraudulent transfer are dismissed with
prejudice.SedJ.S. exrel. Steury v. CardinalHealth, In@25 F.3d 262, 271 (5th Cir. 2010)
(holding that denial of leave to amemuday be appropriate when amendment would be
futile).

Turningtothe Trustee'sremaining clairttse Court finds that--with two exceptions,
delineated below--the Trustee "[is] not magiprogress toward an acceptable complaint,”
making further leave to amend unwarrant&hnk of Am., N.A. v. Knigh?25 F.3d 815,
819 (7th Cir. 2013). The Trustee has htddee opportunities to plead his breach of
fiduciary duty, fraudulent transfer, and second&aypility claims in this case. Most
recently, the Trustee requested and recelgage to file his Seond Amended Complaint
after the Officer Defendants and the Diredb@mfendants had both moved to dismiss under
Federal Rule of Civil Proceduri(b)(6). Thus, the Trustekafted his live pleadings with
the benefit of two sets of briefings challengihis earlier effort. Nonetheless, the Trustee
continuesto rely almost exclusively on vageonclusory allegations of wrongdoing, which
he levels at all eighteen defendants withoutididion. The deficien@s ofthis third effort

are particularly striking given that, as ttreistee of ATP's estate, the Trustee has "ample
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access to [ATP's] books and recordsd. For these reasons, the Court finds that, as a
general matter, further dae to amend is not warranted in this caSee id("[I]n court,

as in baseball, three strikes and you're ouség als@Jacquez v. Procunier,801F.2d 789,
792 (5th Cir. 1986) ("At some point a coumtust decide that alaintiff has had fair
opportunity to make his case; if, after thahd, a cause of action has not been established,
the court should finally dismiss the suit.").

The Court will, however, permit the Triedt to amend his pleadings to better allege
two specific causes of actiofirst, the Trustee mayamend his claim that Offidefendant
Bulmahn breached his fiduciary duty ofybdty by causing ATP to enter unfavorable
contracts with BWI and Nabors to benefitieihds" at the corporation's expense. The
Trustee may also amend his related claimeg thhe other defendants (with the exception
of Officer Defendants Sman-Archer, Plume, Shivensd Frazer) acquiesced in and/or
aided and abetted Bulmahn's awarding of wofable vendor contracts in breach of his
fiduciary duty of loyalty. Second, thErustee may amend his constructive fraudulent
transfer claims, in which he seeks to vadd recover cash and stock bonuses paid to
Officer Defendants Bulmahn, Tate, Reese, Merand Godwin under Section 24.005 ofthe
Texas Business and Commerce Code and Sebéd@ra)(1) of the Bankruptcy Code. The
Court permits these amendments becauseitesipe general deficiency of the Second
Amended Complaint, the Trustee's allegatioriicate thatamendment might not be futile
with respect to these two sets of claims.

For thesereasons, the Court grants thesTee leave to amend his complaint within

twenty-one (21) days of this order with resp to the claims identified in the previous
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paragraph. The Trustee may not continu@tosue any of the remaining claims in his

Second Amended Complaint.

IV. CONCLUSION

For the foregoing reasons, the Court GRIANthe Director Defendants' motion to
dismiss and GRANTS the Officer Defendants' neatto dismiss. Although the Court finds
that, as a general matter, amendment is unarded, the Court grants the Trustee leave
to amend his complaint within twenty-one (2iBys of this order tbetter allege the two
sets of claims outlined in Section IV ofthasder. The Trustee may not reassert any causes

of action or claims except as specifically permdttey Section IV.

New Orleans, Louisiana, thig9th __ day of April, 801

______ ;4;»««2 Voo

SARAH S. VANCE
UNITED STATES DISTRICT JUDGE
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