Johnson v. Clark Gin Service, Inc. et al Doc. 63

UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF LOUISIANA

DOROTHY JOHNSON CIVIL ACTION

VERSUS NO. 15-3290 c/w 15-3314; 15-
3315; 15-3318; 15-3319; 15-3320;
15-3321; 16-14271; and 16-14393

CLARK GIN SERVICE, INC., et al. SECTION: “G"(5)

ORDER

In this litigation, Plaintiffs in nine actionghich have been consolidated for all purposes,
bring claims against Defendants National Raitt®’assenger Corporati¢fdmtrak”), Clark Gin
Service, Inc. (“Clark Gin”), State Farm Mutual Automobile Insurance Company (“State Farm”),
and lllinois Central Railroad Compg (“lllinois Central”) for injuries sustained during a collision
between an Amtrak train and a tractor-trailemdieg before the Court is Amtrak’s “Motion to
Determine Conflict-Free Representation.Maving reviewed the motion, the memoranda in
support, the memorandum in opposition, the recard,the applicable law, the Court will grant
Amtrak’s motion.

I. Background

A. Factual Background
This litigation arises out of an accidenatloccurred on September 10, 2013, at a railroad
crossing near Tchula, MississigpAt that time, Amtrak Train No. 59, also known as “The City

of New Orleans,” collided with a tractor-traileperated by Alvin W. Yeates, a driver for Clark

1 Rec. Doc. 44.

2 SeeRec. Doc. 1 at 3.
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Gin2 Plaintiff Brett Kern was a logootive engineer aboard the trdimnd Plaintiff Morgan was
a conductor at the time of the acciderRlaintiffs Dorothy Johren, Vincent Dorest, Enrique
Mayes, Cheryl Rainey, Kytosha Wilson, and GBeaefield were service crew members aboard
Amtrak Train No. 59 at the time of the accidrtnd Plaintiff Arnold Murphy was a passender.

B. ProceduralBackground

On August 6, 2015, Plaintiff Johnson filtite first complaint in this actich Plaintiffs
Dorest, Mayes, Rainey, Benefield, Wilson, and Kalso filed complaints against Defendants on
August 6, 2018. Plaintiff Murphy filed a complainagainst Defendants on August 30, 2616,
and on September 1, 2016, Plaintiff Morgan filed the final compilaithiis litigation! In nearly
identical complaints, Plaintiffs Johnson, Doréggyes, Rainey, Benefield, Wilson, and Kern, all
Amtrak employees, bring claims against Amtrakspiant to the Federal Employer’s Liability Act,

45 U.S.C. 851pt seq.(“FELA”"), *? alleging that the injurieand damages they sustained on
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September 10, 2013, were due “in whal in part to the negience of Defendant Amtrak, its
agents, servants or employees acting in the course and scope of their empléyTleasé seven
employee Plaintiffs also bring claims for negligence against Clark Gin and its insurer Staté Farm.

Plaintiff Morgan, also an Amtrak employee, lgaclaims pursuant to FELA, alleging that
the injuries he sustained on Sapber 10, 2013, were due in wholdaropart to the negligence of
Amtrak!® Plaintiff Morgan also alleges claims foegligence against Clark Gin, State Farm, and
lllinois Central, the company responsible foaintaining the tracks and crossing where the
accident occurretf. In his complaint, Plaintiff Murphy, a passenger on Amtrak Train No. 59,
brings negligence claims against Clark Gin and State Fafassenger Plaintiff Murphy also
brings negligence claims against Amtrak, alleging that acts of negligence “were committed by
employees, agents, and/or representatives &éridant Amtrak, while damg in the course and
scope of their employment, thereby renderidgfendant Amtrak viaaously liablke under the
theory ofrespondeat superiot'®

Eight of the nine Plaitiffs in this action, employee Piuiffs Benefield, Dorest, Johnson,
Kern, Mayes, Rainey, and Wilson and passemigintiff Murphy, are rpresented by Blake G.

Arata, Jr., C. Perrin Rome, Il and William ChaeI§t of Rome, Arata & Baxley, L.L.C. (“‘Rome

131d. at 5.

¥ 1d. at 4.

15 Morgan v. Clark Gin Service, Inc., et aCase No. 16-14393, Rec. Doc. 1 at 3—4.
16 1d. at 5-9.

17 Murphy v. Clark Gin Service, Inc., et aCase No. 16-14271, Rec. Doc. 1 at 3-4.

18 1d. at 5.



Arata”), as well as Dane S.@ino of Dane S. Ciolino, L.L.G% The remaining Plaintiff, Plaintiff
Morgan, is represented by Carisa German-OBenjamin B. Saunders, and Joseph M. Miller of
Davis, Saunders, Miller & Oden, P.L%.

The first seven cases in this litigation reeconsolidated for discovery purposes on
December 11, 2015, and consolidated for all purposes on March 24, 20 61e two most recent
cases were consolidated fall purposes on October 6, 20%860n October 17, 2016, Defendant
Amtrak filed the instant motion to disqualifydntiffs Benefield, Dorst, Johnson, Kern, Mayes,
Murphy, Rainey, and Wilson’s counsel (collectively “Plaintiffgunsel”) due to a conflict of
interest?* Plaintiffs Benefield, Doest, Johnson, Kern, Mayeb|urphy, Rainey, and Wilson
(collectively “Plaintiffs”) filed an opposition to the motion on November 1, 2616n November
7, 2016, with leave of the CouRgfendant Amtrak filed a repfp.

ll. Parties’ Arguments

A. Amtrak’s Arguments in Support of the Motion

Amtrak argues that Plaintiffs’ counsehaild be disqualified, because there exist

concurrent conflicts of interest in counsel'snjorepresentation of eight Plaintiffs in this

19 SeeRec. Doc. 52 at 4.

20 See Morgan v. Clark Gin Service, Inc., et @ase No. 16-14393, Rec. Doc. 1 at 10.
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litigation.?” Amtrak asserts that employee Plaintiibhnson testified irher deposition that
Amtrak’s failure to warn her that the train wg@ng into the emergency brake application was the
only reason she felt that Amtrak wasfaitilt in the September 10, 2013, accid@ri¥loreover,
Amtrak asserts that Plaintiff Kern, the enginedmo was operating the train at the time of the
accident, testified that he had the capabilitypadviding a warning to the conductor who could
then warn the crew and passengers that the was going into emergendtyt that he did not do
s02° Additionally, according to Amtrak, Plaintifkern testified that there were some unsafe
conditions at the crossing on theyds the accident and that hevee reported his concerns about
the crossing to anyone at Amtrék.

Next, Amtrak asserts that the employee Plaintiffs each allege that Amtrak created or
permitted dangers to exist in the train’s path &mléd to properly warn them of dangers at the
crossing®! Even though Plaintiff Kern acknowledged thatwas the only person at Amtrak who
would have had knowledge of the truck being mttfain’s path on the day of the accident, Amtrak
argues, he “curiously” makes the same claimghasother employee Plaintiffs that Amtrak
permitted dangers or hazards to exist in the train’s path and failed to properly warn him of dangers
at the crossing? In effect, Amtrak argues, six of themployee Plaintiffs are all alleging that

Amtrak is vicariously liable basagon the negligent actions anditaactions of engieer Plaintiff

27 Rec. Doc. 44-1 at 7.

28 |d. at 2 (citing 44-2 at 3—-4).
29 1d. at 3 (citing 44-3 at 5).

30 |d. at 3—4 (citing 44-3 at 8).
31d. at 3.
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Kern.®® Moreover, Amtrak argues, passenger Plaintiff Murphy is alleging that Amtrak is
vicariously liable based upon theghgent actions and/anactions of engineer Plaintiff Kern and
service crew member Plaintiffs Johnsony&, Mayes, Rainey, Wilson, and Benefi#ld.

Amtrak notes that although Plaintiffs hawvet specifically namethe individuals through
whom Amtrak may be vicariously liable, it ib@ndantly clear that Plaiffs’ failure to warn
claims will “turn on Kern’s actions dnactions as the train engineé?.Moreover, Amtrak argues,
it is likely that the employee Plaintiffs will bdentified as the employees related to passenger
Plaintiff Murphy’s allegations thadmtrak failed to provide reasably safe transportation, failed
to warn its passengers of an imgeng collision, and failed to pvide reasonable sistance to its
passengers immediately prior todsat the time ofhe collision3® Thus, Amtrak argues, Plaintiffs’
counsel's representation of the employee HEfésnand passenger Plaintiff in this matter is
conflicted’

Amtrak argues that althoughitings its motion as a third gg to the relationship between
Plaintiffs and their counsel, the Court has the authority to review this conflict pursuant to the
“narrow exception” established by the Fifth Circuit's decisiornirre Yarn Processing Patent
Validity Litigation3® Amtrak argues that a district coug obliged to take measures against

unethical conduct occurring in connection withy gproceedings before it, but that it should not

3 d. at 4.
34 d.
35 1d.
36 1d.
37 1d.

38 |d. at 5 (citing 530 F.2d 83, 88-89 (5th Cir. 1976)).
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impose the sanction of disqualification cavaliéflyAmtrak asserts that disqualification motions
are governed by “state amational ethical standascadopted by the court® and that courts in
the Fifth Circuit look to the norms embodiedire American Bar Assaaiion (ABA) Model Rules
and the Model Code for the national standaagplicable to disqualification motiofts.The
Eastern District of Louisiana, Amtrak furthasserts, has adoptede Louisiana State Bar
Association’s Rules of Professial Conduct, which are identical the ABA’s Model Rules of
Professional Conduét.

Amtrak argues that ABA Model Rulef Professional Conduct 1.7 provides the
circumstances in which an attornsyconflicted in his or her regsentation of a current client and
that those circumstances apply h€r&irst, Amtrak contends thatete is a potential for a direct
conflict as described in Rule 1.7(a)(1), becausesel for Plaintiff Kern is also representing the
other employee Plaintiffs and passenger PlaiMiifphy, who all bring negligence claims based
on Amtrak’s failure to wari* This conflict became clear, Amtrak argues, when Plaintiff Kern
testified in his deposition that he believed the@ege potential dangers e railroad crossing and

that he failed to report them to anyone at AmffaRmtrak argues that this testimony reveals the

39 1d. (quotingNagle v. Gusmar2015 WL 1525827, *4 (E.D. La. April 2, 2015) (citihgre
ProEducation Int’l, Inc, 587 F.3d 296, 299-300 (5th Cir. 2009) (internal quotations omitted)).

40 1d. (quotingF.D.I.C. v. U.S. Fire Ins. Cp50 F.3d 1304, 1311-12 (5th Cir. 1995) (citinge Am.
Airlines, Inc, 972 F.2d 605, 610 (5th Cir. 1992)).

41 1d. at 6.

42 1d. (citing Local Civ. Rule 83.2.3).
43 1d.

41d.at 7.

45 1d. (citing 44-2 at 8).



potential conflicts, because Plaintiff Kern's testimony suggestsighdin his individual capacity,

is the potential source of the liabilit§®”As a result, Amtrak argues, Plaintiffs’ counsel has a direct
conflict because decisions made about the reptasam of Plaintiff Kern could adversely impact
the representation of the other emgeyPlaintiffs and passenger Plaintiff.

Moreover, Amtrak argues that Plaintifbihson, an employee Plaintiff, stated in her
deposition that her claim against Amtrak was premised on its failure to warn her that the train was
going into emergency mode, and Rtdf Kern testified that he tththe capacity to give such a
warning and did nd® In effect, Amtrak contends, Plaifitdlohnson is asserting a claim against
Plaintiff Kern, and their counsés$, thus, representing clientstiv directly alverse interest®.
Likewise, because passenger RiffiMurphy is alleging fault agaist Amtrak that could hinge on
the acts of Plaintiff Kern and the other Amtrakmoyee Plaintiffs, the repsentation of Plaintiff
Murphy also presents a direartlict between the interests employee Plaintiffs and passenger
Plaintiff Murphy>°

Next, Amtrak argues that under Model Rule7(a)(2), Plaintiffs’ counsel will be
“materially limited because any decisions aboairRiff Kern’'s case could impact and limit their
responsibilities” to the employeRlaintiffs and passenger Plainttff. Amtrak asserts that the

comments to the Model Rules of Professionahdct provide an example of a Rule 1.7(a)(2)

46 d.

47 1d.

48 |d. at 8.
49 1d.

50 |d. at 8-9.
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“material limitation” in which there is “simultaoes representation of pm$ whose interests in
litigation may conflict, such aso-plaintiffs or co-defendant$? Here, Amtrak argues, Plaintiffs
are being treated like co-plaintiffs since all o tlaims have been caiglated for the purposes
of discovery and trial® Because the Plaintiffs could be adets one another in establishing their
cases, Amtrak argues, Plaintiffs’ counsel will beemnally limited in their responsibilities to each
individual client>*

Amtrak asserts that the potential conflictm®nconsentable,” because under Model Rule
1.7(b)(3), it is not possible for aeht to consent to presentation despite tpeesence of a conflict
where clients are aligned directly against each other in the same litictaisen where there is
not direct adverseness, Amtrak argu conflict of interest existstifiere is a significant risk that
“a lawyer’s ability to considemecommend, or carry out an appriape course of action for the
client will be materially limited as a result of the lawyer’s other responsibilities or interests”
regarding other client8® Here, Amtrak avers, Plaintiffs’ counsel would be limited in the
representation of each Plaintifecause counsel would not bdeato vigorously develop each
Plaintiff's case without adversedffecting the other Plaintiff¥.

Amtrak also notes that the Louisiana SB&e Association Rulesf Professional Conduct

Committee has issued a public opinion advising $iratltaneous representation of a driver and

52 1d. (quoting Model Rules of Prof| Conduct R. 1.7, cmt. 23 (2016)).
53 d.

54 1d. at 10.

55 1d. (citing Model Rules of Prof'l Conduct R. 1.7, cmt. 17).

56 1d. (citing Model Rules of Prof'| Conduct R. 1.7, cmt. 8).

57 1d.



guest-passenger in an automobile accident shygemerally be avoidedelsause of the potential
for conflicts to aris€® Amtrak argues that simultaneougpmesentation of a driver and guest
passenger is “certainly analogous” to the representafia locomotive engineer of a train and the
crew and passengers of that tr&liAs the Committee predicted would happen in cases like this,
Amtrak contends, the crew member Plaintiffigl gpassenger Plaintiff haadleged claims against
Amtrak based upon the actions and/@cions of engineer Plaintiff Kef.

Amtrak next argues that the Court should examine the social interests at stake in this case.
According to Amtrak, the Court should determinehiéther a conflict has (1) the appearance of
impropriety in general, or (2) a possibility thatspecific impropriety will occur, and (3) the
likelihood of public suspicion from the improprietyitweighs any social interests which will be
served by the lawyer’s continued participation in the c&sedintrak asserts that it will be
confusing for a jury to hear afjations of Amtrak’s negligendssed upon the actions or inactions
of some of the Plaintiffs themselv&sAmtrak further argues that Plaintiffs’ counsel will have
more access to the withesses Amtrak needs to suippdefenses and thttere is a possibility
that “Plaintiffs’ counsel Wi not cooperate with Amtrak becauseduld have an adverse effect on
their own case and that of the other aligned plaintfffs.”

There would be no need to suspect any impropriety, Amtrak alleges, if Plaintiffs were

58 |d. at 10-11 (citing LSBA Rules of Prof| Conduct Comm., Public Op. 08-RPCC-016 (2008)).
% |d. at 11.

60 |d.

61 |d. (citing In re Dresser Industries, Inc972 F.2d 540, 544 (5th Cir. 1992)).

62 1d. at 12.

& 1d.
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represented by separate couiéaVloreover, given that the Cowstheduled a status conference
with the parties to setéa new trial date and cutoff times October 18, 2016, Amtrak asserts that
no party would be prejudiced by alrting new counsel at this tiffe Finally, Amtrak asserts that
it did not file a motion to disqualify Plaintiff€ounsel based on the pleadings of the employee
Plaintiffs alone but that the gesition testimony of Plaintiff Jolson and Plaintiff Kern now makes
clear that “there is a more than reasonable ghiby that some iderfiable impropriety could
actually occur.®® Moreover, Amtrak argues that PlafhtMurphy’s complaint implicates the
actions of both Plaintiff Kernral the other employee Plaintiff6 As a result, Defendant Amtrak
avers that the Court shidudisqualify Plaintiffs’counsel from this actiof?.
B. Plaintiffs’ Arguments in Opposition to the Motion

In their opposition, Plaintiffs argue that Amtisiknotion to disqualify Plaintiffs’ counsel
is based on “fundamentally wrong factual assumptions” and should be &feRiedntiffs agree
that under Louisiana Rule of Professional Conduct 1.7, a concuamtittexists ifeither: “(1)
the representation of one clientlivbe directly adverse to the another client; or (2) there is a
significant risk that the representation of onemare clients will be materially limited by the

lawyer’s responsibilities tanother client . . . 7

64 1d.

8 1d.

56 |d. (citing Woods v. Covington City Bank37 F.2d 804, 813 (5th Cir. 1976)).
57 1d.

%8 1d. at 13.

8 Rec. Doc. 52 at 2.

70 |d. (citing La. Rules of Prof| Conduct R. 1.7(a)).
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First, Plaintiffs argue thatone of Plaintiffs’ counsel’s clids in this matter are directly
adverse to any of the other clieftsAccording to Plaintiffs, theyre only suingClark Gin, State
Farm, and Amtrak, and no Plaiifithas sued any other Plaintiff. Moreover, according to
Plaintiffs, no Plaintiff has madany factual allegation in a compiaor elsewhere that any other
client of counsel was “negligent or otherwisdaatlt in connection with the crossing accidefit.”
Thus, according to Plaintiffs, none of the Rtiffs are directly adverse to each other.

Second, Plaintiffs argue that there is notgaidicant risk that counsal representation of
any of the Plaintiffs in this matter will materiallynit their representation of the other Plaintiffs
they represen This is so, Plaintiffs argue, becauserthhas been no evidence that any of the
Plaintiffs were negligent in connection witihe September 10, 281 crossing accident
Moreover, Plaintiffs argue that none of themalteging or asserting claims of negligence against
any Amtrak employee aboard the train and tlaaheof them has given “informed consent to not
[sue]” any Amtrak employee aboard the trdinTo support this assesti, Plaintiffs cite to
Plaintiffs’ attorney Blake G. Arata’s affidavit which Arata representhat he has spoken with
each of his clients and tha&ach of his clients has affirmed thegt or she is not alleging claims of

negligence against any other eoysde aboard the train and that he or she has given informed

1d.

2d.

7 d. at 2-3.

74 1d. at 3.

s d.

6 1d. (citing 52-1 at 2).
71d.
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consent to not sue any other Amtrak employeeaad the train at théme of the accident
Finally, Plaintiffs assert that counsel for Amtrakote in an email: “I did not say there was any
evidence of negligence on the part of Mr. Kerrother Amtrak employees represented by Rome
Arata . . . ." Plaintiffs argue that there is no con@nt conflict of interst, because counsel’s
clients are not suing one anatfaad there is no evidence tlaaty of them were negligefft.As a
result, Plaintiffs argue, Amik’s motion should be deniéd.

C. Amtrak’s Reply in Support of the Motion

In its reply, Amtrak argues that Plaintifigpposition is based on counsel’s “self-serving
affidavit that is inconsistent withis clients’ sworn testimony . . .82’Amtrak further avers that
Plaintiffs’ assertion that none of them are adedosthe other Plaintiffs represented by the same
counsel is misguide®. Although Plaintiffs did notlirectly name each othas defendants in their
respective complaints, Amtrak argues, each of tieealleging that Amtrak is vicariously liable
for its employees’ action¥ Amtrak contends that it i$abundantly clear’which Amtrak
employees’ actions will be evaluated to determine Amtrak’s neglig€niglareover, Amtrak

asserts, because the majority of the actiomssalidated in this case are FELA claims, any

8 1d. (citing 52-1 at 2).
d.

80 |d.

81 d.

82 Rec. Doc. 59 at 2.
83 d.

84 1d.

81d.
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proportion of negligence that a jury may attribiat@ny of the FELA Plaintiffs will proportionally
serve to reduce that Plaintiff's recovéfy.

Amtrak asserts that Plaintiff Kern testifieditthe had the capability to issue a warning that
he was putting the train in emergency mode but lileatailed to do so because he did not have
enough timé’ Consequently, Amtrak argues, the jurifl Wwave to weigh whether Plaintiff Kern
had enough time to give a warniffgAccording to Amtrak, this evidence will support Plaintiff
Johnson'’s claim for Amtrak’s failure to warn andl influence an assessment of Plaintiff Kern’s
contributory negligenc®. As a result, Amtrak avers, eitheaRitiff Kern or Plaintiff Johnson will
“suffer a diminution in their recovery at the haraf their own counsel,” because counsel’s defense
of Plaintiff Kern would be deitmental to the other Plaintiffsfailure to warn claims against
Amtrak®® Similarly, according to Amtrak, evidence of Amtrak’s vicarious liability via the actions
of the employee Plaintiffs will be presentedstapport passenger Plaintiff Murphy’s negligence
claims? Amtrak contends that this will presentcanflict and “confuse the jury as to whom
Plaintiffs’ counsel is representin§®”

Amtrak next argues that Plaintiffs’ attorn®jake G. Arata’s “self-serving affidavit”

should not be considered by the Court, becausanitot be used to rebut the sworn testimony of

86 |d. (citing Norfolk S. Ry. Co. v. Sorreb49 U.S. 158, 159-60 (2007); Fifth Circuit Pattern Jury
Instructions, Rule 5.1).

87 1d. (citing Rec. Doc. 44-1 at 3 n.7-8).
88 1d.

89 |d. at 2—-3.

% Id. at 3.

o |d.

%2 1d.
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Plaintiffs Johnson and Kef.Under Fifth Circuit precedenfimtrak asserts, the Court should
consider whether a cited affidavit comticts or enhances the deposition testim$pmtrak
alleges that Arata seeks to represent in the affittaat Plaintiffs are not asserting claims against
Amtrak employees who were on tinain at issue in thisase and that couns®ught and received
consent from Plaintiffs to not assert allegatiagainst Amtrak employees who were on the train
at issu€® These representations, Amtrak arguessent conflicting testiony from Plaintiffs’
counsel about Plaintiffs’ inted. If it is improper for a deponent to use a “sham affidavit” to
contradict his or her own deposition testimony, Amtrak avers, Plaintiffs’ counsel cannot use such
an affidavit to contract counselkdients’ sworndeposition testimony/’.

Next, Amtrak argues that Plaiffis’ attorney Arata’s assertiothat he has spoken with his
clients and that each of them has agreed tosoetother employee Plaintiffs is the “type of
inappropriate informed consent” that the Loams State Bar Association, Rules of Professional
Conduct Committee was speaking of in its opinaout potential conflicts arising from the
concurrent representation of a pagg and a driver in a car accidéhtMoreover, Amtrak
argues, without submitting the actual written infornsedsents of each Plaintiff, the Court is not

able to ascertain whether Plaffgihave provided truly informedasent as contemplated in Model

% 1d.

94 |d. at 4 (citingS.W.S. Erectors, Inc. v. Infax, In€2 F.3d 489, 495-96 (5th Cir. 1996) (citiflgurman
v. Sears, Roebuck & C@52 F.2d 128, 137 n.23 (5th Cir. 1992)).

% 1d.
% 1d.
7 1d.

9 |d. at 4-5 (citing LSBA Rules of Profl Conduct Comm., Public Op. 08-RPCC-016 (2008)).
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Rule of Professional Conduct 1°% Amtrak contends that Plaiffs’ counsel’s assertion that
Amtrak has not admitted to negligence is irretévi the issue of whether a conflict exi$ts.
Amtrak asserts that it did inform Plaintiff's cael that “individuals represented by Rome Arata
have made allegations of negitgce against Amtrak for negligeacts or omissions of other
individuals representeby Rome Arata®! Finally, Amtrak notes that attorney Dane S. Ciolino
has enrolled as counsel for thight Plaintiffs repreented by law firm Rome Arata, “as opposed
to representing Rome Arata for the limited purpot@ppearing for this Motion to Determine
Conflict-Free Representatiof’? Because, Amtrak asserts, at@yrCiolino has elected to enroll
as counsel for Plaintiffs, “if he now attemptsatgue on behalf of Rome &ta to the detriment of
plaintiffs, Dane S. Ciolino towould have a Rule 1.7 conflict®®

Ill. Law and Analysis

A. Legal Standard for Attorney Disqualification

Motions to disqualify counsel are governed by state and national ethical standards adopted
by the Court® Ethical canons relevant to a motion to disqualify include: (1) the local rules of the
district court; (2) the Ameran Bar Association (“ABA”)’'s Mdel Rules of Professional Conduct;

(3) the ABA's Model Code oProfessional Responsibilif}; and (4) the forum state’s rules of

% |d. at 5 (citing ABA Model Rules of Profl Conduct R. 1.7(b)(4), cmt. 20).

100 Id

101 |d. (citing Rec. Doc. 52-1 at 4).

102 Id

103 1d. (citing Rec. Doc. 51) Ex PartéConsent Motion to Enroll as Additional Counsel of Record Dane
Ciolino”).

104 Horaist v. Doctor’s Hosp.255 F.3d 261, 266 (5th Cir. 2001) (citif®IC v. U.S. Fire Ins. Co50 F.3d
1304, 1311 (5th Cir. 1995)).

105 The ABA Model Code of Professional Responsibility was “effectively superseded” by the ABA Model
16



attorney conduct’® In the Fifth Circuit, motions to disqlify are treated as substantive motions

affecting the rights of the partié¥. Although federal courts are free to adopt the state or ABA
Model Rules as their ethical standards, the tpeof whether and how these rules are to be
applied are questions of federal 1a%. Motions to disqualify, therefore, are determined by
applying standards developed under federal*fdw.

A district court is “obliged to take maa®s against unethicalonduct occurring in
connection with any proceeding before >’ However, “depriving a p#y of the right to be
represented by the attorney ot lor her choice is a penaltyathmust not be imposed without
careful considerationt*! In considering a motion for disdjification, the applicable rules and
standards are viewed in lightleéth the litigant’s right to counsef his or her own choosing and
the public interest, considering also the appearahaapropriety in general, the possibility that
a specific impropriety will occur, and wheththe likelihood of public suspicion from any

appearance of impropriety outwhgy any social interest served by the lawyer’'s continued

Rules of Professional Conduct when they were adopted in B8&8nan v. BrennariNo. 13-2491, 2013 WL
1897126, *2 n.11 (E.D. La. May 6, 2013) (citi@gF Funding, LLC v. Sher Garner Cahill Richter Klein & Hebert,
LLC, No. 09-6623, 2010 WL 2773116, *1 n.11 (E.D. La. July 9, 2010)).

106 Id

07 In re Am. Airlines, Ing.972 F.2d 604, 610 (5th Cir. 1992).
108 |,
109 1d. (citing In re Dresser Indus., Inc972 F.2d 540, 544 (5th Cir. 1992)).

110 Woods v. Covington County Bartid7 F.2d 804, 810 (5th Cir. 197&ee also In re Am. Airline872
F.2d at 611 (“[A] motion to disqualify counsel is the proper method for a party-litigant to bring the issues of conflict
of interest or breach of ethical duties to the attention of the court.”) (ditingus v. Westinghouse Elec. Co21
F.2d 742, 744 (5th Cir. 1980) (internal quotations omitted).

11 FDIC v. U.S. Fire Ins. Co50 F.3d 1304, 1313 (5th Cir. 1995).
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representation in the ca%&.District courts in th Eastern District of duisiana have recognized
that the party seeking disqualificatibears the burden of proving a conflitt.The Fifth Circuit
has held that in reviewg a district court’s grant or denial of a disqualifioatimotion, it will
“review fact-findings for clear error’ral “perform a ‘careful examination,” ole novareview, of
the district court’s application of ¢hrelevant rules adttorney conduct*4

The United States District Court for the EastPrstrict of Louisiaa has adopted the Rules
of Professional Conduct adopted by thg@me Court of the State of LouisiddaLouisiana
Rule of Professional Conduct 1éeftitled “Conflict of Interes Current Clients,” provides:

(a) Except as provided in paragta(b), a lawyer shall neepresent a client if the

representation involved a cameent conflict of interst. A concurrent conflict

of interest exists if:

(1) the representation of one client will deectly adverse¢o another client;
or

(2) there is a significant risk that the representation of one or more clients will
be materially limited by the lawyer'sesponsibility to another client, a
former client, or a third person or lypersonal interest of the lawyer.

(b) Notwithstanding the existence of a concurrent conflict of interest under
paragraph (a), a lawyer maepresent a client if:
(2) the lawyer reasonably believes that the lawyer will be able to provide
competent and diligent representation to each affected client;
(2) the representation is nprohibited by law;

112 Horaist v. Doctor’s Hospital of Opelousa®55 F.3d 261, 266 (5th Cir. 2001) (citilngre Dresser
Indus, 972 F.2d 540, 543 (5th Cir. 19928ge also Douglass v. Valtedwo. 5-662, 2005 WL 1431510, *1 (E.D. La.
June 9, 2005) (Wilkinson, Mag.).

113 See, e.gRobertson v. AstraZeneca Pharaceuticals, NB. 15-438, 2015 WL 5774774, *2 (E.D. La.
Sept. 30, 2015) (Barbier, JBabineaux v. FosteNo. 04-1679, 2005 WL 711604, *2 (E.D. La. Mar. 21, 2005)
(Africk, J.); Parker v. RowarCompanies, In¢No. 03-545, 2003 WL 22208569, *8 (E.D. La. Sept. 23, 2003)
(Knowles, Mag.).

14 EDIC, 50 F.3d at 1311 (holding that the proper standard of review for disqualification rsliags i
abuse of discretion standard, but thatdpplying this standard, we will revidact-findings for ckar error, and we
will perform a careful examination, de novaeview, of the district court’s application of the relevant rules of
attorney conduct.”)See also In re ProEducation Intern., In887 F.3d 296, 299 (5th Cir. 2009) (same).

1151 R. 83.2.3. Louisiana Rule of Professional Conduct 1.7 (Conflict of Intereser@@lients) is
identical to the ABA Model Rule of Professionalr@uict 1.7 (Conflict of Inteest: Current Clients).

18



(3) the representation does not invole assertion of a claim by one
client against another client represented by the lawyer in the same
litigation or other proceedg before a tribunal; and

(4) each affected client gives informed consent, confirmed in writfhg.

Thus, in applying Rule 1.7 todhinstant case, the Court firsonsiders whéter there is
either direct adversity between twomore Plaintiffs or a significamisk of material limitation on
counsel’s advocacy due to counsakdationship with multiple client§’ Then, if there is a
conflict, the Court must determine if the conflict could be consent&d finally, if the conflict
could be consented to, the Court must determvimether or not there was informed consent given
by all affected Plaintiff$° The Court must also take into anob social interests and whether the
likelihood of public suspicion from improprietgutweighs any social interest served by the

lawyer’s continued representation in the c&8e.

B. Analysis

Amtrak argues that Plaintiffs’ counsel shdute disqualified because of a concurrent
conflict of interest?® Amtrak asserts that the represewmiatof Plaintiff Kern, the engineer on
Amtrak Train No. 59 who did not issue a warningobe the accident, is directly adverse to the

other Plaintiffs and that the representation of passenger Plaintiff Murphy, who is suing Amtrak

116 | a. Rules of Prof’l Conduct R. 1.7 (eff. June 2, 2016).

117 La. Rules of Profl Conduct R. 1.7(a).

118 | a. Rules of Profl Conduct R. 1.7(b)(1)-(3).

119 | a. Rules of Prof'l Conduct R. 1.7(b)(4).

120 Horaist v. Doctor’s Hospital of Opelousa®55 F.3d 261, 266 (5th Cir. 2001) (citilrgre Dresser
Indus, 972 F.2d 540, 543 (5th Cir. 1998Ee also Douglass v. Valtgavio. 5-662, 2005 WL 1431510, *1 (E.D. La.
June 9, 2005) (Wilkinson, Mag.).

121 SeeRec. Doc. 44.
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under a theory of vicarious liability, isrdictly adverse to the employee Plaint{ff$ Amtrak also
argues that there is a significant risk that thesentation of Plaintiff Kern will be materially
limited by counsel’s representation of the other Plaintiffs and that the representation of passenger
Plaintiff Murphy will be materially limitedby counsel's representation of the employee
Plaintiffs 12* Finally, Amtrak argues that the conflictsthis case are nonconsentable and that even
if they were consentable, Plaintiffs’ counses et obtained informed consent to representation
from each client, confirmed in writing?

Plaintiffs respond that theren® concurrent conflict of inteséin this case)ecause there
is no direct adversity between anyagfunsel’s clients in this matt&® Further, Plaitiffs argue
that there is not a sigingant risk that counsel’s representatmfnany Plaintiff in this matter will
limit its representation of any dtiie other Plaintiffs, because there has been no evidence that any
of the Plaintiffs were negligent in connection with the crossing accléfeRtaintiffs assert that
each Plaintiff has affirmed that he or shena bringing negligence claims against any other
Amtrak employees aboard the trdfi.Moreover, Plaintiffs assethat each Plaintiff has given
informed consent to “not suing” any other Amtrak employees aboard the train at the time of the
accidentt?® The Court will apply Louisiana Rule Bfofessional Conduct 1.7 and address each of

the parties’ arguments in turn.

122 Rec. Doc. 44-1 at 4.
123 |d. at 9.

124 |d

125 Rec. Doc. 52 at 2.

126 1d. at 3.

127 Id

128 Id

20



1. A Conflict Exists in Counsel’s Jant Representation of Plaintiffs

This case does not involve directly adversgresentation under Rule7(a)(1), because
Plaintiffs’ counsel do not represent any of thaiftiffs in one matter against any of the other
Plaintiffs in some other matter, and Defendantti@k has not shown thatwill be necessary for
Plaintiffs’ counsel to crosexamine any of its client®® This case does, however, involve a
material limitation conflict ofinterest undeiRule 1.7(a)(2):*° Rule 1.7(a)(2) explains that a
concurrent conflict of interest exists where thera sgnificant risk thathe representation of one
or more clients will be “materially limited” by ¢hlawyer’s responsibili¢s to another cliertf?
Comment 8 to ABA Model Rule 1.7 states tha]tfen where there is no direct adverseness, a
conflict of interest exists if there is a significaisk that a lawyer’s ability to consider, recommend
or carry out an appropriate coursieaction for the client will be materially limited as a result of
the lawyer’s other resposiities or interests*®2 Such a conflict “in effect forecloses alternatives

that would otherwise be available to the cli€rit. The “mere possibility of harm” does not require

129 seeModel Rules of Prof'l Conduct R. 1.7, cmt. 6 (“[A]bsent consent, a lawyer may not act as an
advocate in one matter against a person the lawyer repressntae other matter . . . Similarly, a directly adverse
conflict may arise when a lawyer igjéred to cross-examine a clienh@appears as a witness in a lawsuit
involving another client, as when the testimony will be dgingato the client who is represented in the lawsuit.”).
See also Robertson v. AstraZeneca Pharmeceutical®d.PL5-438, 2015 WL 5774774, *4 (E.D. La. September
30, 2015) (Barbier, J.) (no direct adversity where lawm filid not represent defendamompany in a case against
other medical practitioner defendants, or vice versa).

130 SeeModel Rules of Prof'l Conduct R. 1.7 (a)(2) (“A concurrent conflict of interest efists (2) there
is a significant risk that the representation of onmore clients will be materially limited by the lawyer’'s
responsibilities to another client . . . .").

131 Model Rules of Profl Conduct R. 1.7 (a)(2).

132 Model Rules of Profl Conduct R. 1.7, cmt.See als?ABA Model Code of Prof'| Responsibility,
Ethical Canon 5-1 (1980) (“The professional judgment of a lawyer should be exercib@utivé bounds of the
law, solely for the benefit of his client and free of compromising influences and loyalties. Neither his personal
interests, the interests of other clients, nor the desires of third persons should be permitted to dilute his loyalty to his
client.”).

133 Id
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that an attorney disclose a conflict and obtain consent from his or her ElfeRtsther, the critical
guestions are “the lik¢dbod that a difference interests will eventuate anidt does, whether it
will materially interfere with the lawyer’'s indepdent judgment in considering alternatives or
foreclose courses of action that reasonahiyuld be pursued on behalf of the cliefit. Here, the
Court identifies two material limitation confligtas described in Rule 1.7(a)(2).

First, Plaintiffs’ counsel has undertaken esantation of an engineer (Plaintiff Kern),
service crew members (PlaintifiBenefield, Dorest, Johnson, MaydRainey, and Wilson), and a
passenger (Plaintiff Murphy)® All of the employee Plaintiffs allege that Amtrak failed to
“properly warn” them of the danget¥, and passenger Plaintiff Mphy alleges that Amtrak
“failed to warn its passengersf an impending collision®® Plaintiff Kern testified in his
deposition that he did not give a warning before the train accident occurred because he did not
have time'*® Plaintiff Johnson testified in her deposititwat she believed Amtrak was at fault for
the accident, because she did not hear the gaiinto emergency mode and she “didn’'t get a
warning with the brakes'*® Plaintiff Kern has an interesh denying fault fo not issuing a
warning, because his potential damages award could be reduced for contributory netfftigence.
On the other hand, the otH&laintiffs have an intest in proving that Amtrakvas at fault in failing

to give a warning before the collision, and Pliffirdern’s testimony suggests that his actions or

134 |d

135 Id

136 SeeRec. Doc. 52 at 1.

137 See, e.gRec. Doc. 1 at 5.

138 No. 16-14271, Rec. Doc. 1 at 4.
139 Rec. Doc. 44-3 at 4.

140 Rec. Doc. 44-2 at 4, 6.

141 See Norfolk Southern Ry. Co. v. Sorrs49 U.S. 158, 169-170 (2007).
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inactions are relevant to proyg that Amtrak was at faulf?

A difference of interests is apparent betwddaintiff Kern andthe other Plaintiffs
represented by Plaintiffs’ counsel. Moreover, thei ‘isignificant risk” that Plaintiffs’ counsel’s
“ability to consider, recommend or carry out a@ppropriate course of action” for each of their
clients will be materially limited by oblagions to other cliats in this actiort*® For example, in
considering Plaintiff Kern’s intests, counsel may decide notvigorously attempt to prove that
Plaintiff Kern was at fault for failing to issuensarning before the crash, but this could “foreclose
a course of action thahould reasonably be pursued” on bebé&the other Paintiffs who are
bringing negligence claims basen Amtrak’s failure to wark* On the other hand, if counsel
were, in considering the other Plaintiffs’ intesgdio vigorously attempt to prove that Plaintiff
Kern was at fault for failing tessue a warning, counsel would doacahe detriment to Plaintiff
Kern’s interests.

Second, there is a significant risk that Pldisticounsel will be materially limited in their
ability to represent passenger Plaintiff Murmnyd the employee Plaintiffs simultaneously. This
is so, because Plaintiff Murphy alleges that délaés of negligence listed in his complaint were
committed “by employees, agents, and/or representatives of Defendant Amtrak, while acting in
the course and scope of their employment, therendering Defendant Amtrak vicariously liable
under the theory afespondeat superidi'*® The employee Plaintiffs were aboard Amtrak Train
No. 59 and acting in the course of their employnagrnihe time of the accident, and it is probable

that passenger Plaintiff Murphg/interests will require his cowrlsto prove that the employee

142 SeeRec. Doc. 44-3 at 4.
143 SeeModel Rules of Profl Conduct R. 1.7 (a)(2).
144 SeeModel Rules of Prof’l Conduct R. 1.7, cmt. 8.

145 No. 16-14271, Rec. Doc. 1 at 5.
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Plaintiffs breached a duty to himvhich would be contrary to énemployee Plaintiffs’ interesté
Because of the conflicting intesis of passenger Plaintiff Mpiny and the employee Plaintiffs,
there is a significant risk thabansel’s ability to consider andrea out “an appropriate course of
action” for each Plaintiff will be materially limitetf!

The Fifth Circuit has held that “an actuadnflict exists if ounsel’s introduction of
probative evidence or plausible arguments watld significantly benefit one defendant would
damage the defense of another defenddmaim the same counsel is representitt§.An actual
conflict exists here, where the introduction of probative evidence that would significantly benefit
one Plaintiff would damage the recovery ahother Plaintiff whom the same counsel is
representing. Plaintiffs’ asseoti that there has been no evideataegligence on the part of any
of the Plaintiffs does nathange this conclusidf® In determining the existence of a conflict, the
guestion is not whether a party’s claim is likelystecceed but rather whether an attorney’s ability
to “recommend or advocate all possible positions” that a client may take would be “materially
limited” because of the lawyer’s titly of loyalty” to another client>® Here, there is a significant
risk that Plaintiffs’ counsel Wibe materially limited in reammending or advocating all possible

positions to their clients because of tmflicting interests of the Plaintiff§! Accordingly, the

146 See American Federation of Unions Local 102 Health & Welfare Fund v. Equitable Life Assur. Soc. of
the U.S,. 841 F.2d 658, 665 (5th Cir. 1988) (“Fespondeat superidrability to attach, the employee must have
breached his duty to a third party while acting in the course and scope of his employmamnnijjond v. Fakouyi
30 S0.3d 111, 116-117 (La. App. 1 Cir. 12/23/09) (“[A]n employer can be held liable éon@ayee’s tortious
conduct only if injuring employee is acting within the course and scope of his employmetgrhdl quotations
and citations omitted).

147 SeeModel Rules of Prof| Conduct R. 1.7, cmt. 8.

148 United States v. Ri¢®1 F.3d 495, 509 (5th Cir. 1995) (internal quotations omitted).
149 SeeRec. Doc. 52 at 3.
150 Model Rules of Profl Conduct R. 1.7, cmt. 8.

151 See id.
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Court finds that a concurrent ctiof of interest exists in Plaintiffs’ counsel's representation of
these eight Plaintiffs in this litigation.

2. The Concurrent Conflicts of Interest are Not Consentable

Having concluded that there exist concurreniflects of interest in this case, the Court
now considers whether Plaintiffs may consent fmasentation despite the existence of conflicts
of interest. Under Rule 1.7, clients may consemefwesentation notwittending a conflict if all
four conditions of Rule 1.7(b) are mét. Some conflicts, however, are nonconsentable, meaning
that “the lawyer involved canngtoperly ask for such agreememtprovide representation on the
basis of the client’s consent? First, under paragraph (b)(1), representation may not be consented
to if “in the circumstances the lawyer cannot reabbnaonclude that the Vayer will be able to
provide competent and lidjent representation?®* Second, paragraph (B)( provides that
representation is neonsentable where prohibited by I&®.Third, paragraph (b)(3) states that
conflicts are nonconsentable when clients argnalil directly againstaeh other in the same
litigation.1® Fourth, even if the first three requiremzof Rule 1.7(b) arenet, paragraph (b)(4)
requires that each affected client give infornsedsent to represetitan, confirmed in writing:>’

When a lawyer represents more than one clentPlaintiffs’ counsel ddere, the question of

152 SeeModel Rules of Profl Conduct R. 1.7, cmt. Tiguglass v. ValteauNo. 5-662, 2005 WL 1431510,
*2 (E.D. La. June 9, 2005) (Wilkinson, Mag.) (Rule 1.7 conflict may be waived if fmditons of 1.7(b) met.);
Brennan v. BrennariNo. 13-2491, 2013 WL 1897126, *3 (E.D. La. May 6, 2013) (Morgan, J.) (Rule 1.7 conflict
cannot be waived where all fou7{b) requirements are not met.)

153 Model Rules of Prof'| Conduct R. 1.7, cmt. 14,

154 |d

155 SeeModel Rules of Prof’l Conduct R. 1.7, cmt. 16.
156 SeeModel Rules of Prof’l Conduct R. 1.7, cmt. 17.

157 SeeModel Rules of Prof’l Conduct R. 1.7, cmts. 18-P@uglass 2005 WL 1431510, at *2.
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consentability must be selved as to each cliett

Here, because of the serioaad unavoidable conflicts dhterest presented by the
representation of Plaintiffs, a lawyer could nadsonably conclude” that he or she would be able
to provide “competent and diligergpresentation” to all of the PHiffs in this case, as required
under paragraph (b)(13° Although Plaintiffs correctly net that none of the Plaintiffs
individually name any of the oth@laintiffs in their respective complaints, this does not change
the fact that in the context of this proceedingvprg certain Plaintiff's @dims will necessarily be
adverse to the intereswf other Plaintiffs represented bilaintiffs’ counsel in the same
litigation.'%° This indicates that a reasonable lawy@uld conclude that itvas not possible to
competently and diligently represgazach of the Plaintiff's interest&! Paragraph (b)(2) does not
bar representation, as there is no applicable statufecisional law barnnPlaintiffs’ consent to
representatiof?

It is probable, however, that the passerigaintiff and employee Plaintiffs are aligned
directly against each lm¢r under paragraph (b)(3). “Whethdients are aligned directly against
each other within the meaning tis paragraph requires examination of the context of the
proceeding.®® Although Plaintiffs do not specificallpame each other in their complaints,

Plaintiffs’ counsel’s representation in this litigatiinvolves “the assertion of a claim by one client

158 Id

159 Model Rules of Profl Conduct R. 1.7 (b)(1).
160 SeeModel Rules of Profl Conduct R. 1.7, cmt. 23.

161 See Denero v. Palm Horizons Management, Mo. 2013-73, 2015 WL 5012126, *8 (D.V.l. Aug. 21,
2015) (finding under identical concurrent conflicts of interest rule that reasonaigkr laould not believe that he
or she would be able to provide competent and diliggmesentation of codefendants with conflicting interests and
defenses).

162 SeeModel Rules of Prof’l Conduct R. 1.7, cmt. 16.

163 Model Rules of Profl Conduct R. 1.7, cmt. 17.
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against another clienti’e. passenger Plaintiff Murphy’s claims for negligence against Defendant
Amtrak based on a theory mspondeat superidf* It is also probable that Plaintiff Kern will be
aligned directly against the othBtaintiffs due to the failure tavarn claims contained in every
Plaintiff's complaint and the relevance ofaRitiff Kern’s testimony to those claim$?
Accordingly, the Court finds that the concurremnflicts of interest inPlaintiffs’ counsel's
representation are not consenéabhder Rule 1.7(b).

3. Even if the Conflicts Were Consentable, Informed Consent has not been
Obtained

Finally, even if the other theerequirements of Rule 1.7(lbjere met, Plaintiffs’ counsel
has not obtained informed consent from each @i ttlients in this litigation, as required under
paragraph (b)(4%%® Informed consent requires that eacheetiéd client “be aware of the relevant
circumstances and of the material and reasorfabbseeable ways that the conflict could have
adverse effects on the interests of that cliétit Moreover, when representation of multiple clients
in a single matter is undertaken, the information given to each of the clients must include “the
implications of the common representation, uigithg possible effects onyalty, confidentiality
and the attorney-client privilegame the advantages and risks involvé®. Paragraph (b)(4) also
requires a lawyer to obtain a written confirmation of each client’s consent to representation, which
may consist of a document executed by the clerdne that the lawyer promptly records and

transmits to the client following oral conséfit.

164 SeeModel Rules of Prof'| Conduct R. 1.7.

165 |d

166 Model Rules of Profl Conduct R. 1.7 (b)(4).

167 Model Rules of Profl Conduct R. 1.7, cmt. Bee alsModel Rules of Profl Conduct R. 1.0(e).
168 Model Rules of Profl Conduct R. 1.7, cmt. 18.

169 Model Rules of Profl Conduct R. 1.7, cmt. 20.
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Here, Plaintiffs’ counsel submitted an affitawith Plaintiffs’ opposition brief in which
attorney Blake G. Arata, Jr. represented that eadtiisaflients has affirmed that he or she “is not
alleging or asserting claims of negligence agaamy other Amtrak employees aboard the train”
and that he or she “has giverformed consent to not allegir@y asserting claims against any
Amtrak employees aboard theitr at the time of the acciderit’® Assuming that counsel did
obtain these affirmations from his clients, theyhdbconstitute informed consent to representation
despite the existence of a conflict. Rather, thé&enations indicate thaPlaintiffs have agreed
to foreclose potential courses of action in this litigatidnThere is no indication that counsel
explained “the implications of the commorpresentation, including posée effects on loyalty,
confidentiality and the attorney-client privilege and the advantages and risks invoR/&dom
Plaintiffs’ submitted affidavit, it appears thBfaintiffs’ counsel have attempted to avoid or
minimize conflicts of interest in its representatarPlaintiffs rather than informing their clients
of the existence of potential conflicts and the implications of joint represent&tiddditionally,
there is no indication that Plaifi$’ counsel obtained consent from each individual Plaintiff in

writing, as required under paragraph (b}(4)Accordingly, the Court findthat Plaintiffs’ counsel

170 Rec. Doc. 52-1 at 2.
171 SeeModel Rules of Prof’l Conduct R. 1.7, cmt. 8.
172 Model Rules of Prof'| Conduct R. 1.7, cmt. 18.

173 See In Matter of Torch, IndNos. 94-2300, 95-1982, 1996 WL 372020, *2 (E.D. La. July 3, 1996)
(Duval, J.) (finding no waiver of confliavhere attorney set forth factual basis for conflict of interest to client but
then improperly characteed the legal ramifications of the conflickjerron v. ChisolmNo. 412-41, 2012 WL
6645643, *4 (S.D. Ga. Dec. 19, 2012) (finding no informed consent under identical rule where attoasentegr
to clients that there was no risk for anfict of interest in joint representatiorgee also Wheat v. U,486 U.S.
153, 163 (1988) (holding that a “district court must bewaed substantial latitude inftesing waivers of conflicts of
interests not only in those rare cases where an actualotanély be demonstrated before trial, but in the more
common cases wWhere a potential for con#ixists which may or may not burgeon into an actual conflict as the trial
progresses”).

174 Model Rules of Profl Conduct R. 1.7 (b)(©ee also Douglass v. Valtedlo. 5-662, 2005 WL
1431510, *1 (E.D. La. June 9, 2005) (Wilkinson, Mag.).
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have not obtained informed consent to joint espntation despite the existence of a conflict from
any of its clients, confirmed in writing or otherwisé.

4. Disqualification is Necessary

Because there is a significangkithat the representation of omemore Plaintiffs will be
materially limited by counsel’s respsibilities to another Plaintiff, concurrent conflicts of interest
exist in this casé’® The conflicts are nonconsentablechuse a reasonable lawyer would not
reasonably believe that he or she would be tagbeovide “competent and diligent representation”
to each affected cliedt’ Moreover, it appears that the representation of Figirvolves the
assertion of a claim by one cliemgainst another cliemepresented by Plaiffs’ counsel in the
same litigation’® Even if these conflicts were waivable, it has not been properly waived, as there
is no evidence in the rexbto suggest that Plaintiffs’ coung@bperly obtained informed consent
to join representation despite the existence obrlict, confirmed in writing, from each of its
clients in this litigation-®

Mindful that “depriving a partgf the right to beepresented by the attorney of his or her
choice is a penalty that must not beposed without careful consideratiotf® the Court
nevertheless finds that sgjualification of counsel is necesg where, as here, the evidence

establishes the existence of serious nonconsentable concurrent conflicts of ifteSesial

175 See In Matter of Torch, Inc1996 WL 372020, at *2.

176 Model Rules of Profl Conduct R. 1.7 (a)(2).

177 Model Rules of Profl Conduct R. 1.7 (b)(1).

178 Model Rules of Profl Conduct R. 1.7 (b)(3).

179 SeeModel Rules of Profl Conduct R. 1.7 (b)(4).

180 EDIC v. U.S. Fire Ins. Ce50 F.3d 1304, 1313 (5th Cir. 1995).

181 See Bellino v. SimoiNo. 99-2208, 1999 WL 1277535, *4 (E.D. La. Dec. 28, 1999) (Vance, J.)
(disqualifying law firm where “serious conflict of interest” existed and could not be cured by Jwaivdiatter of
Torch, No. 94-2300, 95-1982, 1996 WL 372020, *2 (E.D. La. July 3, 1996) (Duval, J.) (disqualifying attorneys with
concurrent conflicts of interest who did not obtain valid waiver from cli@m®nnan v. BrenngrNo. 13-2491,
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interests also weigh in favor ofsdjualification, because the concurreanflicts of interest in this
case have “the appearance of ioptety in general” and there fa possibility that a specific
impropriety will occur.*® Because counsel would necessarilyeh temper their representation
of certain Plaintiffs in order to protect the corting interests of other Platiffs, there is a strong
likelihood that “public suspicion from the imgpriety” would outweigh “any social interests”
which would be served by Plaintiffs’ coun'setontinued particiation in the cas&?

IV. Conclusion

The Court finds that there exist concurrent conflicts of interest in Plaintiffs’ counsel's
representation of Plaintiffs Benefield, Dete Johnson, Kern, Mayes, Murphy, Rainey, and
Wilson, because there is a significant risk thatrépeesentation of one or more Plaintiffs will be
materially limited by counsel’s respsibilities to another Plaintif* The Court further finds that
the conflict is nonconsentable,dagise a reasonable lawyer wountat reasonably believe that he
or she would be able to provide competent ahgeat representation to each affected client and
it appears that this litigation involves the assertid a claim by one clierdgainst another client
represented by Plaintiffs’ counsel in the same litigatfdrizurthermore, even if the conflicts were
consentable, Plaintiffs’ counsel has not obtaimddrmed consent from each of their clients,

confirmed in writing!®® Finally, the Court finds that social interests weigh in favor of

2013 WL 1897126, *3 (E.D. La. May 6, 2013) (Morgan (di¥qualifying law firm where Rule 1.7 conflict was not
waived).

182 EDIC v. U.S. Fire Ins. Ce50 F.3d 1304, 1314 (5th Cir. 1995).

183 |d. See also In re Dresser Industries, Jr872 F.2d 540 (5th Cir. 1992) (holding that disqualification of
attorney was warranted where attorney had concurrent dasffiicterest and presented no reason that “some social
interest to be served by his representation would outweigh the public perceptisingbiapriety”).

184 | a. Rules of Prof’l Conduct R. 1.7(a)(2).

185 | a. Rules of Prof’l Conduct R. 1.7(b)(1), (b)(3).

186 | a. Rules of Prof’l Conduct R. 1.7(b)(4).
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disqualification, because thereaistrong likelihood that the pubktispicion from the appearance
of impropriety would outweigh argocial interests which would lserved by Plaintiffs’ counsel’s
continued participation in the cakg.

Accordingly,

IT IS HEREBY ORDERED that Amtrak’'s “Motion to Determine Conflict-Free
Representatiort® is GRANTED.

IT IS FURTHER ORDERED that Blake G. Arata, Jr., C. Perrin Rome, Ill, W. Chad
Stelly, and Dane S. Ciolino are disqualifif@m representing Plairits Benefield, Dorest,
Johnson, Kern, Mayes, Murphy, Rajmand Wilson in this matter.

NEW ORLEANS, LOUISIANA , this 1St day of December, 2016.

NANNETTE JOUVETTE BROWN
UNITED STATES DISTRICT JUDGE

187 See FDIC v. U.S. Fire Ins. G&O0 F.3d 1304, 1314 (5th Cir. 1995).

188 Rec. Doc. 44.
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