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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF LOUISIANA

TERRELL JOHNSON , CIVIL ACTION
Plaintiff
VERSUS NO. 15-3558
UNION PACIFIC RAILROAD SECTION: “E” (4)
COMPANY,
Defendant

ORDER AND REASONS

Before the Court iDefendant’s Mtion to TransferVenuel For the reasons that

follow, Defendant’s motion iISRANTED .
BACKGROUND

Plaintiff Terrell Johnson (“Plaintiff”) filed thissuit in the Eastern District of
Louisiana on August 17, 20%The complaintaversthat on or about April 14, 2015,
Plaintiff sustainedpersonal injuries “in the line of duty while emp&xy as a railroad
welder’ by DefendantUnion Pacific Railroad Company (“Defendan#’Rlaintiff alleges
that Defendant “recklessly, negligently, and/or edassly failed to provide him with a
reasonably safe place to work in violation of th@ysions of the [Federal Employers’
Liability Act4 (“FELA")].” 5

On September 10, 2015, Defendant filed a motiontremsfer the case to the

Western District of Louisianavionroe Division® Plaintiff filed a response in opposition

1R. Doc. 9.

2R, Doc. 1

31d. at 193, 6.

445 U.S.C. &1, et seq.
5R. Doc. 1at 110.

6R. Doc. 9.
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to the motion to transfer on October 6, 201Befendant filed a reply in support of its
motion on November 4, 20 5.
DISCUSSION

28 U.S.C. 81404 provides that a district court may transfesimal action to any
other district or division where it might have bebnought “[flor the convenience of
parties and witnesses, in the interest of justicéli'e movant generally has the burden of
showing that an alternative forum is more appropfatr the casé? A showing of “good
cause” satisfies this burdéh’[T]o show good cause means that a moving partyrither
to support its claim for a transfer, must satidig tstatutory requirements and clearly
demonstrate that a transfer is [flor the convererof parties and witnesses, in the
interest of justice. When the movant demonstrates the transferee vesudearly
more convenient,” it has estaliiisd good cause and the Court should grant the teafs
The decision to transfer a case is within the sodisdretion of the district couit.

A. Another District Where Suit Might Have Been Brought

As a threshold question, the Court must determihetiwerthe Western District
of Louisiana, Monroe Divisionis a district and division where suit “might have been
brought.?s Plaintiff does not dispute that the Western Digta€Louisiana would be a

propervenuels

“R. Doc. 11.

8R. Doc. 16.

928 U.S.C. 81404(a).

10 Broussard v. First Tower Loan, LL.Glo.151161, 2015 WL 5797833, at *2 (E.D. La. Oct. 2, 2p(ISting
In re Volkswagen of Am., In®&45 F.3d 304, 315 (5th Cir. 2008WVolkswagen I)).

11See Volkswagen,b45 F.3d at 315.

21d.

B1d.

14 SeeShoemake v. Union Pac. R.R. C»33 F. Supp. 2d 828, 829 (E.D. Tex. 2002drk v. Union Pac.
R.R. Co,.No.0%169, 2008 WI5069835 at *2 (E.D. Tex. Feb. 13, 200&)iting Time, Inc. v. Manning366
F.2d 690, 698 (5th Cir1966).

15See In re Horseshoe Entm337 F.3d 429, 433 (5th Cir. 20p3Broussard 2015 WL 5797833, at *4.

16 R. Doc. 11 at 3.

2



45 U.S.C. %6 provides that an action undeELA “may be brought in a district
court of the United States, in the district of tiesidence of the defendant, or in which the
cause of action arose, or in which the defendarmtldie doing business at the time of
commencing such actiod”Defendant 6wns, operates, and maintains equipment and
railroad track ..in Ouachita Parish,” a parish in the Western Dataf Louisiana,
Monroe Division8 Further, the motiorto transfer states that key witnesseso are
employed by Defendansuch as Plaintit co-workers and supervisoare residents of
Monroe Louisiana,and Shreveport, Louisiand, cities in the Western Distric
“Congress, in enacting 45 U.S.C58, unequivocally meant to enable suits to be bhaug
wherever a railroad’s operations arendaicted, including the operating of trains and
maintaining of traffic offices?! Therefore, Defendant’s activities in Ouachita Plriis
within the congressionally intended scapeder 45 U.S.C. §6 of “doing business” in the
Western District of Louisiana, Monroe Divisidd Accordingly, this action could have
beenbrought in the Western District of Louisiana, MoerDivision.

B. Section 1404 (a) Transfers of FELA Cases

Plaintiff argues that a plaintiff's choice of forum FELA cases should be affoed
“notable deference?® Section 1404a) provides that a district court may transfany

civil action” “[flor the convenience of parties and witnesseshiminterest of justice?*

1745 U.S.C. %6.

18See28 U.S.C. §98

BR. Doc. 91 at 2.

20See28 U.S.C. §98

21 Robertson v. Kiamichi R. Co, 42 F. Supp. 2d 651, 655 (E.D. Tex. 1998)ing Miles v. lllinois Cent. R.
Co,, 315U.S. 698, 702 (1942)

22See Robertsgm2 F. Supp. 2d at 655.

23R. Doc. 11 at 4-6.

2428 U.S.C. 81404 (a).



The United StatesSupreme Courexplained inEx Parte Collet?> that 81404 (a)
applies to FELA cases:

[FELA] defines the proper forum; B104(a) of the Code deals with the right to

transfer an action properly brought. The two satsideal with tweseparate and

distinct problems. Section 1404(a) does not limitobherwise mody any right

granted in[FELA] or elsewhere to bring suit in a particular distrish action may

still be brought in any court, state or fedgrin which it might have been

brought previously$

In In re Volkswagen of America, In@ nonFELA casethe Fifth Circuit adopted
the factorsenunciated inGulf Oil Corp. v. Gilber{27 a forum non conveniensase,to
determine whether a venue transfer pursuant 1408l(a) is appropriaté& The Fifth
Circuit noted the “essential difference” betweer tbrum non conveniensgoctrine and
transfer undeg 1404 (a) Undertheforum non conveniendoctrine, “a court may decline
jurisdiction and may actually dismiss a case, ewdren the case is properly before the
court, if the case more conveniently could be tir@another forum22Under§1404(a),
however, “a court does not have authority to disise case; the remedy under the
statute is simply a transfer of the case within fddkeral system to another federal venue
more convenient to the parties, the witnessend the trial of the casé?”’Accordingly,
althougha plaintiff's choice of forum under thflerum non conveniengoctrine “should

rarely be disturbed3!“the avoidance of dismissal throughl404(a) lessens the weight

to be given the choice of forum faet and to that extent broadens the discretiorhef t

25337 U.S. 55 (1949).

26 1d. at 60.See also In re Fireman's Fund Ins. Co5888 F.2d 93, 95 (5th Cir. 1979) (“Because of the
unambiguous phrase ‘amyil action,’it has been held that [Section 148 (applies not only to the general
federal venue provisions, .but also to special venue statutes within Titlea2®1 elsewhere in the Federal
Code. See, e.g., Ex parte Collett, 337 U.S. 55568.944, 93 L.Ed. 1207 (1949) (applies to F.E.L.A))").
27330 U.S. 501 (1947).

28 Volkswagen 11545 F.3d at 3155ee alsdHumble Oil & Ref. Co. v. Bell Marine Serv., In821 F.2d 53,
56 (5th Cir. 1963).

29Volkswagen 11545 F.3d at 313.

30 |d.

31Gilbert, 330U.S. at 508.



District Court.’32 District coursin this Circuit that have consider&d404(a) motions to
transferin FELA cases have applied tiolkswagenand Gilbert analysis33 This Court
agreeswith this approach.

Although he Supreme Court hakescribedthe plaintiff's ability under FELA to
select the forum aa“substantial right’34 district courts in this Circuit have concluded
that“when the plaintiff does not reside in his chosenufim norhave any operative facts
occurred within the forum, the plaintiff's choices ientitled to less consideration
notwithstanding that it is BRELA action.3> While the Court should afford the plaintiff's
choice ofvenuedeference when considering8d404(a) notion in a FELA caséb the
plaintiff's choice is entitled to lesseferenceghan otherwise would be afforde¢hen the
plaintiff picks a forum in which he does noeside and in which no operative
facts occurred.

Here, dhough Defendant “owns, operatesdamaintains equipment and railroad
track in Jefferson Parish,” which is in the East@&istrict of Louisiana, Defendant also
‘owns, operates and maintains equipment and radlitoack throughout Louisiana, and
in Ouachita Parish,” which is in the Western Distrof Louisiana, Monroe Division.

Plaintiff residesin Ouachita Parishand nothing suggests that any operative facts

32Humble Oi| 321 F.2d at 56See also Reed v. Fina Oil & Chem. (@895 F. Supp. 705, 714 (E.D. Tex. 1998)
(“Atransfer under 8404(a) .. . should be granted more easily than a transfeter the doctrine dbrum
non convenieny.

33Seee.qg., Tridle v. Union Pac. RR. Co, No. 07213, 2008 WL 4724854, at *2 (E.D. Tex. Oct. 15, 300
(applying the8 1404 standard set forth Molkswagen Ito a FELA action)York, 2008 WL5069835 at *2
(same)See alsdNagra v. Nat’R.R. Passenger CorpNo. 10-1612, 2010 WL 3325640, at *2 n. 1 (W.D. La.
Aug. 20, 2010) (“Courts readily recognize that&94(a) applies to FELA actions.”).

34Boyd v. Grand Trunk W. R.R. C838 U.S. 263, 266 (1949).

35Robertson42 F. Supp. 2d at 656ee also Fletcher \5. Pac. Transp. Cp648 F. Supp. 1400, 1404 (E.D.
Tex. 1986) (a FELA action in which the court explad that while “a plaintif§ choice of forum is generally
entitled to respect and deferer’cewhere none of the operative facts ocevithin the forum & plaintiff's
original selection, his choice is entitled to omiynimal consideration).

36 “IClourts generally concur that there is a strorggumption favoring plaintiff's choice of forum.rRie
enactment of 28 U.S.C.1804(a), the amount of weight caarconfer on plaintiff's choice of forum has been
somewhat obscureRobertson42 F. Supp. 2d at 655.
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occurred within the Eastern Distrigt.Accordingly, while Plaintiff's choice of venue is
given some deferencés the Court mustconsider whether othefactors outweigh
Plaintiff's choice of venue.

C. Application of Gilbert Factors

The Fifth Circuit adopted the public and private intsrdactors enumerated in
Gilbert to determine whether 81404(a) venue transfer is “for tlmmnvenience of the
parties and witnesses and in the interest of jes&ZThe privatenterestGilbert factors
are (Dthe relative ease of access to sources of progth@ availability of compulsory
process to secure the attendance of witnessegh€3tost of attendance for willing
witnesses; and (4ll other practical problems that make trial ofeese easy, expeditious,
and inexpensivé? The publicinterest factors are (ihe administrative difficulties
flowing from court congestion; (2he locdinterest in having localized interests decided
at home; (3xhe familiarity of the forum with the law that wilovern the case; and (#)e
avoidance of unnecessary problems of conflict aislaf the application of foreign lai.
TheGilbertfactors‘are not necessarily exhaustive or exclusive,” andenigrdispositivet2

1. Private InteresFEactors

a. Relative Easef Access to Sources of Proof
Neither party directly addresses how transfer waualgact the ease of access to

sources of proof. Defendant statasd Plaintiff does not disput8that “key witnesses,

37See,e.gR. Doc. 1at #; R. Doc. 11 at56.The alleged injury occurred in Oklahoma. R. Doat 4.

38 The Court notes tha@“transfer betweerefleral courts pursuant to § 1404(a) is not a tremisétween
forums; it is a transfer between venues. Thusgnue transfer cases, deference given to a plamitifitial
choice isdeference given to a plaintdfchoice of venuéVolkswagen 11545 E3d at 308 n. 2.
39Volkswagen 11545 F.3d at 315.

40 In re Volkswagen AX71 F.3d 201, 203 (5th Ci2004)(“Volkswagen™) (citing Piper Aircraft Co. v.
Reyng 454 U.S. 235, 241 n.@981)).

411d.

42Volkswagerll, 545 F.3d at 315.

43SeeR. Doc. 11a8-10.



including Plaintiff's ceworkers, Plaintiff's Supervisor and Plaintiff's ang physician”
all reside in the Western District of Louisiaf@Plaintiff also resides i©uachita Parish
in the Western District of Louisian® The parties do not identify arpotential withnesses
who reside in the Eastern District, and the allegemiry occurred in Oklahom#és
Accordingly, this factor weighs in favor of transfe

b. The Availability of Compulsory Process to e the Attendance of
Witnesses

Pursuant to the subpoena power provided urRigde 450f the Federal Rules of
Civil Procedurea district court “may command a person to attentlial, hearing, or
deposition . .within 100 miles of where the person resides, igptayed, or regularly
transacts business in person.”4” Therefore, the “keywitnesse$Defendant identifies
would be subject to the*automaticsubpoena powéfs of the Western District of
Louisiang Monroe Division4?

New Orleanslouisiana, where this case would proceed if nohsfarred, is more
than 200 miles from both Shreveport, Louisiana, aWdnroe, Louisiana, and “is
therefore beyond the 100 mile distance in which guwtomatic subpoena power of a
district court can be usetibo compel attendance of witnessé€%.While “nonparty
witnesses can be required to travel more than l1Glesnwithin the state where they
reside, are employed, or regularly transact busnegersor’ theywould be subject to

this Court’s subpoena poweonly if they would notincur “substantial expense” as a

44R. Doc. 91at 2.

45R. Doc. 1at 1.

461d. at 74.

47SeeFED. R.CIv. P.45(c)(1)(A)
48|n reHorseshoe337F.3d at 431.
49 FED. R.CIv. P.45(c).

50 In reHorseshoe337F.3d at 431.



result5l Accordingly, this Court would have tmdependentlydeterminewhether each
nonpartywitness residing in Shreveport, Louisiana, and MmmrLouisiana, would incur
substantial expense if reqent to travel to New Orleans, Louisiana, for trighis factor
favors transfer.
c. The Cost of Attendance for Willing Witnesses

Defendant assertand Plaintiff does not dispute, that “key witness such as
Plaintiffs co-workers, Plaintiffs supervisor, Plaintiffs treaty physician, and even
Plaintiff himself reside in either Monroe or Shreveport, Louisiandes in the Western
District.52Thus, wtness travel costs would be greater if trial occunr New Orleans rather
than Monroe?3 Therefore, this factor weighs in favor of transfer.

d. All Other Practical Problemshat Make Trial of a Case Easy, Expeditious,
and Inexpensive

The Courtalsoconsides the overallconvenience fothe parties and witnesses
“The logical starting point foranalyzing convenience is to consider the parties’
residences?* As previouslydiscussed Plaintiff resides in Ouachita Parish, which is
located in the Western District of Louisiana, Monroe Diwgi®> Defendant is a
corporation incorporated under the lasfdDelaware with its principal place of business
in NebraskaP8 Defendant states it owns, operates, and maintajngpenent and railroad
track throughout Louisiana, including baththe Eastern District of Louisiana airdthe
Western District of LouisianaMonroe Division3” Overall the Western District appears

convenient for both parties.

51FeD. R.CiIv. P.45(c) advisory committee notes.
52R. Doc. 91at 2; R. Doc. 1at 8-10.

53 Cf. Robertson42 F. Supp. 2d at 658.

54]d. at 657.

55R. Doc. lat 1.

56 SeeR. Doc. 91at 1; R. Doc. 1 at 4.

57R. Doc. 91 at 2.



“[V]lenue often is considered convenient in the digt or division where the
majority of witnesses are locateBB™When the distance between an existing venue for
trial of a matter and a proposed venue under 8 (d)0i4 more than 100 miles, the factor
of inconvenience to witnesses increases in direldtronship to the additional distance
to be traveled3® Because Defendant states that sevsighificant witnessg reside in
Monroe, Louisianaand Shreveport, Louisianand Plaintiff fails to note other withesses
who live elsewhere, this factor weighs in favortiagtnsfer6o

2. Publiclnterest Factors

a. The Administrative Difficulties Flowing from Cou€bngestion
When considering a motion to transfer, courts consides ¢congestion of each
district, asindicated for exampleby the time between the filing of a suit and thaTlhis
factor, however, “is not entitled to much weightchase it is the most speculative, and
this factor alone should not outweigh other facttés
The median time interval from filing to dispositiaf civil cases in the Eastern
District of Louisiana was &.months—compared to 11.5 months in the Western District

of Louisiana—in the 12month perod ending March 31, 2014, according to the most

58 See Robertsgm2 F. Supp. 2d at 65¢iting GundleLining Const. Corp. v. Firemras Fund Ins. Cq.844
F.Supp. 1163, 1166 (S.D.Tex.1994)).

59Volkswagen ,|1371F.3d at 20405.

60 See Robertsa2 F. Supp. 2d at 65Aoting that “it is seHevident that the witnesses who reside in Paris,
Texas, would find a Paris division trial mocenvenient” and that other withesses would findialtheld
closerto them to be more conmént); Volkswagen 1371 F.3d at 20405 (“Additional distance means
additional travel time; additional travel time ire@ses the probability for meal and lodgingpenses; and
additional travel time with overnight stays increashe time which these fact withesses must be dneay
their regular employment. Furthermore, the taskafeduling fact withesses so as to minimize thestim
when they are removed from theaiegular work or home responsibilities gets inaiegly difficult and
complicated when the travel time from their homenmrk site to the court facility is five or six hosione
way as opposed to 30 minutes or an hour.”).

61See Broussard2015 WL579783, at *7 (citingln re Genentech566 F.3d 1338, 1347 (Fe@ir. 2009));
Frederick v. Advanced Fin. Sols., In658 F. Supp. 2d 699, 706 (E.D. Tex. 2007).

62Broussard 2015 WL5797833 at *7.
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recent data available from thederalJudiciary®3In neither district is there significant
delay. Accordingly, this factor is neutral.
b. The Local Interest in Having Localized Interested at Home
Plaintiff argues it is entitled “to institute thection in any district court where
[Defendant] resides or is doing business in [sicklee time he commences his FELA
action.® Other than noting thddefendanbwns and operatéa railroad switching yad,
trains, and equipment in Jefferson Parish, Louigi&a Plaintiff fails to establish any
connection between the alleged injury and the Basbastrict of Louisian&8 The injury
did not occur in this District, and key witnessiesluding Plaintiff,resde in the Western
District of Louisiana. Therefore, even if Defendarectivities in the Eastern District are
sufficient to establish a local interest in thigian, the interest of the Eastern District of
Louisiana likely would not outweigh that of éhWestern District of Louisian&’
Accordingly, this factofavors transfer.
c. The Familiarity of the Forum with the Law that Wdbvern the Case
This factor “has usually been taken into accounewlhhe law to be applied would

be state law based on a federal court’s diversitiggdiction.’s8 FELA actions are governed

63 U.S. District Courts-Median Time Intervals from Filing to Disposition @ivil Cases FEDERAL
JubiciARy (Mar. 31, 2014), http://www.uscourts.gov/ statistics/tablebéfederaljudicial-caseloaed
statistics/2014/03/31

64R. Doc. 11 at 5.

651d.

66 SeeMartinez v. MasseyNo. 11-995, 2011 WL 4345101, at *2 (E.D. La. Sefi3, 2011)finding that the
Middle District of Louisiana had “a far greater @arest and connectiond the cas¢han the Eastern District
of Louisiana, as thelgintiff “presented no evidence indicating how this incidembnnected to the Eastern
District of Louisiana, other than his argument thapon information and belief, ‘Orleans Parish liet
parish in which the defendants conduct the larg¢onity of all of thar activities within this state™).

67U.S. United Ocean Servs.,LLCv. PowerkeDiesel Servs., In@32 F. Supp. 2d 717,733 (E.D. La. 20.13)
681d. (citing Van Dusen v. Barrack376 U.S. 612, 643 (1964)).
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by federal lawg® andthe District Courts fothe Eastern District of Louisiana affiatr the
Western District of Louisiana are federal couf@é\ccordingly, this factor is neutrak

d. The Avoidance ofUnnecessaryProblems of Conflict of Laws of the
Application ofForeignLaw

This factor is not relevant, as federal law willdpregardless of whether this case
is transferred?

3. Conclusion

Five factors weigh in favor of transfer. Two factors areutral, and one is not
relevant in this matter.

CONCLUSION

After considering Plaintiff's choice of venue anteGilbert factors, the Court finds
that the Western District of Louisiana, Monroe [Bien, iSs a more appropriate and
convenient venue for this action. Therefore, trang&evarranted.

Accordingly;

ITIS ORDERED that Defendant'®otion toTransfer \énu€3is GRANTED .

ITIS FURTHER ORDERED that this casess TRANSFERRED to the Western
District of Louisiana, Monroe Division.

New Orleans, Louisiana, this2nd day of December 2015.
—————— S g
UNITED STATES DISTRICT JUDGE

89 Norfolk S. Ry. Co. v. Sorreb49 U.S. 158, 165 (2007).

70 As Plaintiff notes, “[T]his [C]ourt is as equallamiliar with federal railroad law under FELA as the
Western Distrit of Louisiana given that this case arises unddefal law."R. Doc. 11 at 7.

1See Powerhous®32 F. Supp. 2d at 734 (concluding that thisdaatas neutral because the action was
“a federal matter[pnd both proposed districkwere]federal courts).

72Seed.; Norfolk, 549 U.S. at 165.

73R. Doc. 9.
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