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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF LOUISIANA

LORETTALOIS BICKERSTAFF CIVIL ACTION
APPEARING HEREIN THROUGH HER

LEGALLY APPOINTED AGENT IN FACT

AND MANDATARY, GERALD GREGORY

BICKERSTAFF

VERSUS NO. 153639

CAROLYN KRIDER BICKERSTAFF, ET AL. SECTION “R” (3)

ORDER AND REASONS

Plaintiff Loretta Bickerstaff filed this statkaw property dispute against her sister
in-law Caolyn Bickerstaff, attorney Jule Hebert, and Jule R. HerbertJr., P.C1
Defendants Jule Heert and Jule R. Herbert, Jr., P.C. move the Cdordismss
plaintiff's claims against them for lack of persdfnearisdictionunder Federal Rule of Civil
Procedure 12(b)(23 Herbert, the individial, is an Alabama resident. Hbert, the
professional corporation, is incorporated ahds its principal place olbusiness in
Alabama. Becauseeither defendant has the requisite minimum corstaetth

Louisiana, the Court grants the motion to dismiss.

BACKGROUND
This diversity action for defendants’ alleged negligence, frawdhd breach of
fiduciary dutiesarises out of a property ownership dispute. Pi#fihoretta Bickerstaff

contends that she is the valid legal owner of achdeouse in Gulf Shores, Alabama. The

1 See generallR. Doc. 1.

2 R. Doc. 8.
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facts, as alleged in plaintiffs complaint and slgmpented bythe parties’ briefs and
exhibits, are as follows.

Plaintiff purchased the Alabama beach house in 1833 In February 2010,
plaintiff granted her brother, Richard Bickerstafiower of attorney, giving him
management and control of her affatrsA November 13, 2010 “Assumptiowarranty
Deed,” prepared by defendant Jule Herbelabama, but executed before Roxana Ross
in Jefferson Parish, Louisiana, appears to trangt@nership of the beach house from
plaintiff to Richard Bickerstaff for ten dollafs. Herbert contends thaRichard
Bickerstaff's sonin-law, Charles “Benny Hausknecht, Jr., asked him to prepare the
Assumption Warranty Dee@. According to Hebert, his office (defendant Jule R.
Herbert, Jr., P.C.) prepared the Assumption Waryabeed and forwarded it to
Hausknecht in Louisian&a.Plaintiff and Richard Bickerstaff executed the coadt before
Roxanna Ross in Louisiana on November Hrbert’s officethenrecorded the contract

in the public records of Baldwin County, Alabama DBecember 7, 2018.According to

3 R. Doc. 1at 3 T 13.

4 Id. at § 14.

5 R. Doc. 10, Exhibit AL.
6 R.Doc. 82 at 11 3.

7 Id.at £2 § 4.

8 Id.at 2 1 5.



plaintiff, she did not knowingly transfer ownershipthe beach house November 2010
or receive any money from the allegegdnsfer?

Following the 2010 explosion of British PetroleunbDeepwater Horizon drilling
rig in the Gulf of Mexico, Richat Bickerstaffallegedlyfiled a BP claim and attempted to
collect settlement proceeds for the loss of renéakenue and diminished value of the
beach house. According to plaintiff, on October, 2913, Hebert assisted Richard
Bickerstaff in pursuing hiBP claim by writing a letter tRichard, which stated,

In writing this letter, | am confirming that my afe prepared an

Assumption Warranty Deed for the property referahlselow. . . Although

the stated consideratiamas minimal, the appraised valatthe time of this

transactior—and actual consideration fahe transfefJwas $413100.00,

and the transfer deed tax was duly reported andl feised on that

amountio
Hausknecht appears to have used this letter incbimsmunications with a BP claims
reviewerl According to plaintiff, the BP claim records aldoosv two “HUD-1 Settlement
Statements” thaHerbert preparedThese settlement statements reflect the purported
transfer of the beach house from plaintiff to Ricth 8ickerstaffin November 2010%2

Plaintiff sued Richard Bickerstaff in Louisiana stacourt on May 16, 2014,
attacking the November 2010 Assumption Warrantydeinvalid. One week later, on
May 23, 2014, Richard Bickerstaff and his wife, eiedlant Carolyn Bickestaff, executed
a “Second Mortgage” on the beach house. By the®s@¢dlortgage, Richard Bickerstalff,

as mortgagor, purported to grant an intereshmbeach house to Carolyn Bickerstaff, as

9 R. Doc. 10, Exhibit A.
10 R. Doc. 10, Exhibit A3.
1 R. Doc. 10, Exhibit A8.

r R. Doc. 10, Exhibits A, A-5.



mortgageeto secure prompt payment of a $241,534 debt Richdlebedlyowed to
Carolyn. Hebert also prepared this Second Mortgage, and Racchad Carolyn executed
the contract in Hebert's office in Baldwin County, Alabama on May 2201413
According to Hebert, he drafted this cordct again at the insistencef 8enny
Hausknecht* Herbert recorded the Second Mortgage in the Baldwinir@yg public
records on June 6, 2013 .According to plaintiff,this Second Mortgage is a sham and
“part of [a] scheme to deprive [plaintiff] of theehch houseld

On August 19, 2015, plaintiff, through hearrentlegally appointed agennh-fact
and mandatary Gerald Gregory Bickerstalff, filedstlawsuit, alleging defendants Carolyn
Bickerstaff, Jule Hebert, and Jule Héert'sprofessional corporatioare liable b her for
“negligence, fraud, collusion, breach of fiduciadwyties, and breach of contraét.”
Plaintiff, considering herself to be Herbert's dte contends thaHerbert “completely
disregarded” theiattorneyclient relationshipand breachedhe “fiduciary, legal, and
ethical duties”’he owed to plaintiff byrepeatedly engaging in conflicted transactions

regarding her beach house propetyPlaintiff asks the Court to rescind the Second

13 R. Doc. 10, Exhibit A6.
14 R. Doc. 82 at 2 | 67.
15 Id.atq 8.

16 R.Doc. 1at 4 1 21.

17 Id. at 3.

18 Seed. at 36.



Mortgage, order defendants to cancel the Secondtdage from the Baldwin County
public records, and award plaintiff damages, inahgdpain and sufferind®
Defendants Hebert and Hebert's professional corporatiprboth citizens of
Alabama?20 now move the Court to dismiss plaintiffs claimsaagst them for lack of
persamaljurisdiction under Federal Rule of Civil Procedu&b)(2)2* Herbert submits
an affidavit, in which he declares, among othengs:
e Herbertis not licensed to practice law in Louisaan
e Herbert does not solicit business in Louisiana asid not solcit Benny
Hausknecht’s referral of work for the contractsssue here;
e The services provided by Herbert’s office for tlomtracts at issue were performed
and carried out in Alabama; and
e Herbert has no knowledge that the Second Mortgagewted in favo of Carolyn
Bickerstaffis a sham or that Richard Bickerstafiot the legal owner of the beach
house by virtue of the November 2010 Assumption Maty Deed??2
In opposition to the motion to dismiss, plaintiffismits her own affidavit. Plaintiff
declares, among other things:
e Plaintiff did not knowingly transfer ownership oehbeach house in November

2010 and did not learn about the purported transfdil “several years” later,;

19 R. Doc. 1 at 4, 10.
20 Seeidat 2.
21 SeeR. Doc. 8.

22 R. Doc. 82 at 23.



e Plaintiff “thought defendant Jule R. Herbert shabtlave contacted [her]” about
the legal services he rendered to others in conoretith the beach house;

e “The Herbert defendants knew or should have knohat the Second Mortgage
executed in favor of Carolyn Bickerstaff was a stiaamd

e ‘The Herbert dedndants knew or should have known that Richard &istaff was
not the legal owner of the property transferredhe Assumption Warranty Deed
in 2010 and that [plaintiff has] been the legal ®awmof the beach house since . ..

1993.”

I. LEGAL STANDARD

Personal jurisdiction is essential to the juristghintof a district courwithout it,
the court is powerlesdo proceed to . .. adjudicationRuhrgas AG v. Marathon Oil Co.
526 U.S. 574, 583 (1999) (quotirgmp'rs Reinsurance Corp. v. Bryat99 U.S 374,
382 (1937)). When a nonresident defendant moves to dismiss dok lof personal
jurisdiction, the plaintiff bears the burden to sheohat personal jurisdiction exists.
Revell v. Lidoy317 F.3d 467, 469 (5th Cir. 2002yVhen the court rules on a motion to
dismiss for lack of personal jurisdictianthout holding an evidentiary hearing, as in this
casethe plaintiff need only make@rima faciecase that jurisdiction exists[p|roof by a
preponderancefdhe evidence isot required.”Johnston v. Multidata Sys. Int'l Corp.
523 F.3d 602, 609 (5th Cir. 2008).The allegations of the complaint, except as
controverted by opposing affidavits, are taken raet and all conflicts in the facts are
resolved in favor of the platiff. Id.; Revell 317 F.3d at 469ln making its determination,

the court may consideraffidavits, interrogatories, depositions, oral iesiny, or any



combination of theecognized methods of discoveryRevell 317 F.3d at 469 (quoting
Stuart v. Spdeman 772 F.2d 1185, 1192 (5th Cir. 1985)).

Acourt has personal jurisdiction over a defendi&(it) the forum state's longrm
statute confers personal jurisdiction over the dd&nt, and (2) the forum state's exercise
of jurisdiction complies with the Due Process Claws$ the Fourteenth Amendmenid.
Because Louisiana's lomym statute, La. Rev. Stat. 8§ 13:320dt seq, extends
jurisdiction to the full limits of due process, tl@durt's inquiry collapses into a single
guestion: whether the exercise of its jurisdictinrthis case satisfies federal due process
requirements.Dickson Mar. Inc. v. Panalpina, Incl79 F.3d 331, 336 (5th Cir. 1999)
(citing La. Rev. Stat. § 13:3201(B\Jlonso v. Line846 So. 2d 745, 750 (La. 2003Jhe
exercise of personal jurisdiction over a defendaatisfies due process whdf) the
defendant'has purposefully availed himself of the benefitslgmotections of the forum
state by establishing 'minimum contacts' with tbeuim state’; and (2) the earcise of
jurisdiction over thedefendant‘does not offendtraditional notions of fairplay and
substantial justice.’Revel|l 317 F.3d at 470 (quotingink v. AAAA Dev. LLCI90 F.3d
333, 336 (5th Cir. 1999)).

There are two ways to establish minimum contacfeectic jurisdiction and
general jurisdiction. See id. General jurisdiction is not at issue hége. Specific
jurisdiction exiss when a nonresident defendant “lpas posefully directed its activities
at the forum state and the litigation results fralieged injuries that arise out of relate
to those activities.Panda Brandywine Corp. v. Potomac Elec. Power, 263 F.3d 865,

868 (5th Cir. 2001) (quotinglpineView Co. v. Atlas Copco A.R05 F.3d 208, 215 (5th

23 R. Doc. 10 at 3 (arguing only specific jurisdictjon



Cir. 2000));see also Helicopteros Nacionales de Colombia, 8.Aall, 466 U.S. 408,
414 n.8 (1984) Minimum contacts may be edibshed by actions, or evemsingle act, by
the noresident defendanwhereby it “purposefully avails itself of the priege of
conducting activities within the forum State, thinsoking the benefs and protections
of its laws.”Burger King Corp. v. Rudzewica71 U.S. 462, 475 (1985) (quotittpnson
v. Denckla 357 U.S. 235, 253 (1958))'.The nonresident's purposeful availmenthust
be such that the defendashould reasonably dwipate being haled into court in the
forum state.”Ruston Gas Turbines Inc. v. Donaldson,®F.3d 415, 419 (5th Cir. 1993)
(quoting World-Wide Volkswagen Corp. v. Woodsof44 U.S. 286, 297 (1980)).
Importantly, Ttjhe unilateral activity of [a plaintiff] who clan[s] some relationship with
a nonresident defendant cannot satisfy the requargnaf contact with the forum State.”
PervasiveSoftware Inc. v. Lexware GmbH & Co. K&8 F.3d 214, 222 (5th Cir. 2012)
(quotingHanson 357 U.S. at 253).
The Fifth Circuit has synthesized the test for sfierisdiction into a threestep
inquiry:
(1) whether the defendant has minimum contacts thénforum state,e.,
whether it purposely directed its activities towatlde forum state or
purposefully availed itself of the privileges ofrmbucting activities there; (2)
whether the plaintiffs cause of action arises ofitor results from the
defendant's forunrelated contacts; and (3) whether the exercise of
personal jurisdiction is fair and reasonable.
Seiferth v. Helicopteros Atuneros, In472 F.3d 266, 271 (5th Cir. 2006) (quotiNgovo
Pignone, SpAv. STORMAN ASIA MBI0 FE3d 374, 378 (& Cir. 2002)). ffthe plaintiff

successfully satisfies the first two prongs, thedman shifts to the defendant to defeat

jurisdiction by showing that its exercisewuld be unfair or unreasonabled.



I11. DISCUSSION

Having reviewed plaintiffs complaint, the partidsfiefs, and the affidavits and
exhibits submitted with those briefs, the Courtdnthat it lacks personal jurisdiction
over defendants Jule R. Herbert and his professicor@oration. The extent of Herbert’s
contacts with the state bouisiana are as follows!

In 2010, Benny Hausknecht, a Louisiana resid@ntontacted Herbert, in
Alabama, about preparing an assumption warrantyddegardingthe beach house,
which islocated in Alabam&$ Hausknecht contacted Herbert on behalalusknecht’s
fatherin-law, Richard Bickerstaff, another Louisiana resitiéh Herbert prepared the
Assumption Warranty deed in Alabama and mailed Hausknecht in Louisianz®. After
the Assumption Warranty Deed was execubedfore a notary in Louisianaomeone

(presumably Hausknecht or Richard Bickerstaff) sdret executed deed back to Herbert

24 Plaintiff does not contend that anyone employed bleR. Hebert, Jr., P.C. other
than Herbert acted as the corporation’s agentdrcantacts with Louisiana. Thus, the
Court’s analysis of Herbert’s contacts addressestiver the Court has personal
jurisdiction over him and his professional corpooat

25 Though plaintiff fails to explicitly state that Haknecht is a Louisiana resident,
plaintiff notes that “Hausknecht lives next doordt@fendant Carolyn Bickerstaff,” R. Doc.
10 at 7, and according to plaintiffs complaint,rGyn Bickerstaff is domicild in the
Jefferson Parish, Louisiana. R. Doc. 1at 2. 2.

26 R.Doc. 82 at 19 3.

27 R. Doc. 182 at 3 (listing Richard Bickerstaff's address).

28 R.Doc. 82 at114.



in Alabama. At some point, Herbert prepared “HUBettlement Statements”regarding
the property transfe#?

Three years later, on October 24, 2013, Herberileda letter from his office in
Alabamato Richard Bickerstaff in Louisian®. The letter states that Herbert prepared
the November 2010 Assumption Warranty Deed and that“actual consideration for
the transfer [of ownership] was $413,100.30.'Hauskrechtthen attached Herbert’s
letter to Richard Bickerstaff to a letter Hausknewhote a claims reviewer for the BP
settlemeng2

In May 2014, Hausknecht again contacted Herbert half of Richard
Bickerstaff33 Hausknecht asked Herbert to draft a setomortgage on the beach house
in Alabama in favor of Richard’s wife, Carolyn Bekstaff34 Herbert prepared the
contract and Richard and Carolyn Bickerstaff executed$keond Mortgage in Herbert’s
office in Baldwin County, Alabam&?

Under similar ciramstancesgourts have found that the nonresident defendants
lackedsufficient contacts with the forum state give rise topersonal jurisdiction. For

example,jn Holt Oil & Gas Corp. v. Harveythe Fifth Circuitfound that the defendant,

29 R. Doc. 10, Exhibits A, A-5.
30 R. Doc. 10, Exhibit A3.

31 Id.

32 R. Doc. 10 Exhibit A-8.

33 R.Doc. 82 at2 | 6.

34 Id.

35 Id.aty 7; R. Doc. 10, Exhibit /6, at 4.



an Oklahoma resident, hgd) contracted with a Texas resident, (2) redilhe parties’
final contract to Texas, (3) mailed three contradfpayments to Texas, and (4) “engaged
in extensive telephonic and written communicatiowgh the Texas plaintiff.801 F.2d
773, 77778 (5th Cir. 1986). In holding that these contawtse insufficient to vest the
Texas district court with personal jurisdiction gtkifth Circuit explained:

[M]erely contracting with a resident of the forunbate is insufficient to

subject the nonmadent to the forum’s jurisdiction. . . . Our couasion is

further bolstered by the fact that performanceha tontract was centered

in Oklahoma rather than Texas. Given that the makeerformance

occurred in Oklahoma, the fact that [the defendané#liled payments to

Texas does not weigh heavily in our determinatidninally, the exchange

of communications between Texas and Oklahoma in tbarse of

developing and carrying out the contract was irlitalso insufficient to

constitute purposeful ailenent of the benefits and protections of Texas

law. These communicationt® Texas rested on nothing buth& mere

fortuity that [the plaintiff] happento be a resident of the foruim.

Id. at 778 (citations omitted).

The Fifth Circuit recently relied oits holding inHolt Oil in finding that a Texas
partnershipand limited liability companyid not have sufficient contacts with Louisiana
to support the exercise of personal jurisdictioBrammer Engg, Inc. v. E. Wright
Mountain Ltd. Pship 307 F. Appt 845 (5th Cir. 2009) In Brammer Engineerig, the
Fifth Circuit reiterated that “the fact that defeartts may have been parties to contracts
with Louisiana residents, including [the plaintjffoes not give rise to jurisdictionId.
at 84748. The court also held that the defendants’ comimations with Louisiana
residents and requests for information to be sernhé defendants were “at most, merely
incidental to performance of the Texasntered contract and resulted only frome th
coincidence that [plaintiff] is a Louisiana residenSuch incidental requests . .. do not

evidence defendants’ purposeful availment of thediiks and protections of Louisiana

law.” Id. at848.



In Advance Petroleum Servicdac. v. Cucullythe Louisiana Third Circuit Court
of Appeal held that the trial court lacked persojuaisdiction over a Texas attorney who
represented a Louisiana resident and allegedly catechmalpractice. 614 So. 2d 878,
879 (La. App. 3 Cir. 1993)The court explainethat the attorney was hired by a Louisiana
resident while the attorney lived and practiced @xas, the attorney did not advertise in
Louisiana or solicit work there, and the attorneyformed all of the workssociated with
the Louisiana resident in Tegald. at 880. These contacts were insufficient to altoe
state trial court to exercise personal jurisdiction

The material facts of this case are indistinguishable from thaseHolt Oil,
BrammerEngineering andAdvance PetroleumPlaintiff does mt dispute that Herbert
lives and works in Alabama. Plaintiff also doeg dspute that Herbert is nbétensed to
practice in LouisianaHerbertdoes not solicit business in Louisiana. Here, Hethvas
solicited by a Louisiana resident, Hausknecht, to perfdemal work in Alabama
regarding property located in Alabama. Though mtifi alleges that Herbert directed
communications to Louisiana on two occasions (mgilithe warranty deedo
Hausknecht in November 2010 and mailing the lettlkbouthis work on the warranty
deedto Richard Bickerstaff in Octobe&013), this is insufficient to constitute purposdefu
availment ofLouisiana law.See Holt Oil/801 F.2d at 778Brammer Engg307 F. AppX
at 848. If te mere exchange of communicatieufficed a court could exercise
jurisdiction “based only on the fortuity that onétbe parties happens to reside in the
forum state.”Moncrief Oil Int1, Inc. v. OAO Gazprom481F.3d 309, 312 (5th Cir. 2007).
But as roted, “fortuitous[] or attenuated contacts are rsutfficient to establish

jurisdiction.” 1d.



Plaintiffs arguments to the contrary aumintelligible or otherwise meritless.
Plaintiff appears to arguthat, notwithstanding welkkstablished ruke of professional
conductmerelybecause Herbert drafted the Assumption Warrantydlzeed the Second
Mortgage of the beach house, every person invoinvedose contractwas or is Herbers$’
client. In other words, plaintiff contends that plaintifHerbert’s client-even though
plaintiff did not know who Herbert was until “sexaiyears” laterbecause she owned the
beach house before the purported transfer to RathRickerstaff3¢ that Richard
Bickerstaff 8 Herbert’s client because “it was on [Ricdat behalf that the Warranty
Deed was drafted3?that “defendant Carolyn Bickerstaff is Herbert'®alt [because] she
was the ‘mortgagee’on the beach houisethe Second Mortgage; and finally, that Benny
Hausknecht isHerberts client because hariginally asked Herbert to prepare the beach
house contract® Thus, according to plaintiff, Herbert has four alis in Louisiana.

Even ifthis is true, the Courdoes not have personal jurisdiction over Herbént
analyzing jurisdiction, the Court muiicus on “the defendant’s contacts with the forum
state itself, not the defendant’s contacts withgo@rs who reside thereWalden v. Fiore
134 S. Ct. 1115, 1122 (2014). When the only bsipersonal jurisdiction is a defendant’s
“relationship witha plaintiff or third party,” personal jurisdictiodoes not exist.ld. at

1123.

36 R. Doc. 1at 3 1 11 (“Loretta . . . was owed ficargi, legal, and ethical duties by the
Herbert defendants, as the Herbert defendantsriuodkiple actiononcerning property
she owned .. .."); R. Doc. 10, Exhibit Aat 2B (“After discovering what legal services
were rendered by the Herbert defendants concermggeach house to others . . . |
thought Jule R. Herbert should have contacted noaiakaid legal services.”).

37 Id. at 6.

38 Id.at 7.



Plaintiff also emphasizes Herbert’s “role” in RicldaBickerstaff’s filingallegedly
fraudulent BP claims. Plaintiff's arguments hepengoretowardthe merits of her claim
than whether this Court may exerciseiggiction over Herbert. These arguments are
therefore not helpful to the Court’s analysis. FEolample, plaintiff notes that Herbert
prepared HUDBL Settlement Statements, but does not contend hkgirepared thse
documents aywhere other than in Alabama. Plaintiff also hights purported
discrepancies between two settlement statemennsenaling that this reveals Herbert’s
“efforts to violate established real estate la®s Regardless, these alleged disagapies
do not confer personal jurisdiction over Herbertouisiana

Finally, plaintiff appears to argue that the methopdwhich Herbert, along with
Richard and Carolyn Bickerstaff, executed the Selcdmortgage on the beach house
supports this Court'exercise of jurisdictionMischaracterizingHerbert'sarguments for
dismissal plaintiff argues, “Herbert relies upon the fattat the Warranty Deed was
executed in Louisiana to attempt to escape the Qojurisdictional reach; does the
opposite applyfianother Herbert document, the Second Mortgages weecuted in
Alabama?*0 As repeatedly noted, the Cowgéxerciseof personal jurisdiction depends
on Herbert’s contacts withouisiana That Herbert oversaw the execution of the Second
Mortgage in Aldama rather than Louisianaupports Herbert's argument that his work

was limited to his home state and that the Coukdgpersonal jurisdictioA?

39 Id. at 9.
40 Id. at 11.
41 Even though plaintiff does not argue it, the Coluas considere@alder v. Jones

465 U.S. 783 (1984), and concludes that it doeswestant finding personal jurisdiction
over Herbert. Again, there is no evidence that Herlsegcttions were targeted at
Louisiana rather than AlabamaThe ‘effects’test inCalderdoes not supplant the need



Accordingly, the Court finds that plaintiff has notade aprima faciecase that
jurisdiction exists. Because plaintiff has not shown that Herbert has thquisite
minimum contacts with Louisiana, the Court need ocatsider whether the exercise of

personal jurisdiction is fair and reasonable.

V. CONCLUSION
For the foregoing reasons, the CoGRANTSdefendants’ motiorto dismiss. The
Court DISMISSES WITHOUT PREJUDICE plaintiff's clasmagainst Jule R. Herbert, and

Jule R. Herbert, Jr., P.C. for lack of personaigdiction.

New Orleans, Louisiana, thigth _ dayAgfril, 2016.

_______ )4;4_4_ Vbt

SARAH S. VANCE
UNITED STATES DISTRICT JUDGE

to demonstrate minimum contacts that constitutegpseful availment[;]seeMullins v.
TestAmerica, In¢564 F.3d 386, 400 (5th Cir. 2009), aftitde focal point . .. of the harm
suffered” by plaintiff is Alabama, because the peogy of which she was allegedly
fraudulently deprived is located ther8ee Calder465 U.S. at 789.



