Gates v. Gusman, et al. Doc. 50

UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF LOUISIANA

GEORGE GATES, CIVIL ACTION
Plaintiff

VERSUS NO. 153898

MARLIN N. GUSMAN, ET AL., SECTION: “E” (5)
Defendants

ORDER AND REASONS

Before the Court are Defendantisotion for summary judgmerdnd Plaintiff's
motion for summaryjudgment! Prior to ruling on the parties’ motions for summary
judgment, the Court considers whether to exeraisesgliction in light of Gates’ raising
the same claim against the same partg case pending before a Louisiana state court.

BACKGROUND

Plaintiff George Gates (“GatesBorrowed$25,000from W.A.M.C. Investment
Corporationand executed a promissory note on November 16, .2Q&bnhard Casey
(“Casey”), president of W.A.M.Clnvestment Corporatiod,s the holder and owner in
due course of the noteGates agreed to pay 179 equal monthly installmen$300.04
beginning January 1, 2012, at an annual interdastofl2 percen®.The loan was secured
by residentialproperty heowned, located at 9427 Streolitz Street in New Qrka
Louisiana (“the Property’

On August 29, 2014, Cassttorney Irl Silverstein (“Silverstein’fjled a petition

1R. Doc. ¥ (Defendant’s motion for summary judgmgnR. Doc. 40 (Plaintiffs motion for summary
judgment)

2R.Doc. 3%4 at 2, 6-7.

3Seeidat 8.

41d. at 2.

51d.

61d.
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for executory processn Casey’s behaiih the Civil District Court for the Paristif Orleans,
State of Louisiana, pursuant to Louisiana Code igil ®rocedure art. 263%t seq’ In
Casey’s petition, Casey alleged that Gates faieddy the installment due May 1, 2013,
and continuing installments thereafter, “therebytarang the unpid principal balance
of $24,539.61, together with interest thereon a thte of 12% per annum tihpaid,
together with accruedfut unpaid late charges in the sum of $240.00, ttogrewith 25%
attorney’s fees?®

An Orleans Parish judge issued a writ of seizureating the sheriff of Orleans
Parish to seize and sell the Propettyhe Property was sold to Yergalem H. Beraki
(“Beraki”) at a sheriffs sale on April 2, 20 #8Beraki obtained a writ of possession for the
Property on September 4, 2015.

On April 29, 2015, Gates filed a suit in the Cifdistrict Court for the Parish of
Orleans, State of Louisiana, against Gusman, CaSikersteini2 Beraki, and Bradley
Egenberg, an attorney who had represented Gusfhbnthe statecourt case, Gates
seelsto nullify the sheriff's sale, arguing that he didt receive notice of the sheriff's sale
and thus he was deprived of his property withou¢ guocessinderMennonite Board of
Missions v. Adam$andMullane v. Central Hanover Bank & Trust C8.n violation of

the U.S. Constitutio® Gates also asserts stdbav causes of action for fraud and ill

7Seeid.

81d. at 3.

91d. at 5.

01]d. at 19;R. Doc. 378 at 2.

1R, Doc. 374 at 35.

12The state court dismissed Gates’ claims againsetein with prejudice on May 29, 201SeeR. Doc.
37-9 at 73.

13SeeR. Doc. 379. The case number is 20-H072.
14462 U.S. 7911983)

15339 U.S. 306 (1950).

BR. Doc. 379 at 4.



practices, detrimental reliance, unfair trade piced, and unjust enrichment’ Gates
seeks nullification of the sheriffs sale and anuimction againsthis eviction from
the Property.

Gatesalso filed this suit in federal courtagainst Sheriff Marlin N. Gusman
(“Gusman”)on August 28, 201% Gates named @aki as a defendant in an amended
complaint on September 2, 20Bnnd named Casey as a defendantse@nd amended
complaint on September 28, 2025Gates alleges th&usmandid not give him notice of
the sheriff's sale and deprived him of his propesthout due processnderMennonite
and Mullane, in violation of the U.S. Constitutior#l Gates seeksullification of the
sheriffs saleand an injunction against his eviction from the peaty.22

On Setember 23, 2015, Gates filed a motion for a tenapprestrainingrder and
for a preliminary injunctiort3 The Court granted the temporary restraining ordea a
status conference on September 25, 2015, subjggatesposting a bond by September
28, 201524 Gatesfailed to post bond> The Court therefore denied Gates’ motion for a

temporary restraining ordéef.

171d. at 5-9.

18 R. Doc. 1.

19R. Doc. 2 Beraki's name is misspelled as “Baraki” in the arded complaint.

20 R. Doc. 16 Gatesnever effected service on Casey or Beraki of thiefal complaint, and on January 19,
2016, the Court ordered Gates to show good causeriting as to why Casey and Beraki had not been
served. R. Doc. 46. Gates failed to respond tosth@wvcause orderand on February 23, 2016, the Court
dismissed Gates’ claims against Beraki and Caseélyowit prejudice in accordance with Rule 4(m) of the
Federal Rules of Civil Procedure. R. Doc. 47.

21SeeR. Doc. 16.

22|d.

23R. Doc. 11.

24SeeR. Doc. 14.

25SeeR. Doc. 20.

26]d. Gates filed another motion for a temporary restiragrorder on September 28, 2015, R. Doc. 17, which
was the same as the motion filed on September R352except that Gates also requested service on
Leonhard Casey, who was added as a defendranhe amended complainR. Doc. 16. The Court denied
Gates’second motion for a temporary restrainindesron September 29, 2015. R. Doc. 20.



The Court also set a hearing on Gates’ motion fopraliminary injunction
contingent upon Gates’complying with the deadlisesforth in Record Document %4.
Gates failed to comply with the Court’s deadlingscordingly, the Court denied
without heamg Gates’ motion for a preliminary injunction wiblit prejudice on
October 2, 20138

On October 28, 2015Gusman filed a motion for summary judgmem@rguing
Gates’due process rights were not violated and Getes has naght to nullify the sae,
enjoin his eviction from the Property, or recovamtages® Gatesalsofiled a motion for
summary judgmendn November 6, 201% Gusman filed an opposition to Gates’motion
on November 24, 201%.

LAW AND ANALYSIS

Prior to ruling on the parties’motionsrfseummary judgment, the Cousbnsiders
whether to exercise jurisdiction in light of Gateaising thesame claim against the same
partyin his case pending before the Civil District Court fbe Parish of Orleans, Stat
of Louisiana.

Federal courts hav a “virtually unflagging obligation..to exercise the
jurisdiction given theni32 In “extraordinary and narrow circumstancespwever, a
district court may abstaiftom exerising jurisdiction over a case, or postpone ex@ng

jurisdiction,underColorado River Water Conservation District v. UrdtS&tates'when

27R. Doc. 30.

281d.

29R. Doc. 37.

30 R. Doc. 40.Gates first filed his motion for summary judgmem @®ctober26, 2015, but due to
deficiencies, the Court ordered him to refile histion to comply with Rule 56 of the Federal Rulé<uvil
ProcedureSeeR. Doc. 35; R. Doc. 36.

31R. Doc. 41.

32Colo. River Water Conservation Dist. United States424 U.S. 800817 (1976).



there isa concurrent state proceeding, based on consideraitiof wise judicial
administration, giving regard to conservation odligial resources and compreheres
disposition of litigaton.”3 Courts dstain underColorado Riverto avoid duplicative
litigation when parallel proceedings are pendingfaderal and state cou?t. The
Supreme Court identified six factors courts shooddsider when determining whether
“exceptional circumstancésxistthat would permit a district court to decline exsitg
jurisdictionover a parallel federal action

(1) assumption by either court of jurisdiction overes,

(2) relative inconvenience of the forums;

(3)avoidance of piecemeal litigation;

(4)the order in whih jurisdiction was obtained by the concurrent foryym

(5) to what extent federal law provides the rules ofisieas on the merits; and

(6)theadequacy of the state proceedings in protectingrigiets of the party
invoking federal jurisdictior#s

“These factorsaare not applied mechanically, but must be carefolyance ‘with the
balanceheavily weighted in favor of the exercise of juristadon.” 36
Before applying these factordyg Court must determine whether the federad

state actions are parallf®lSuits are “parallel” if they involve the same padiand the

33 Murphy v. Uncle Bes) Inc, 168 F.3d 734, 73738 (5th Cir. 1999)citing Colo. River 424 U.S. at 813)
(internal quotation marks omitted$ee alsaZerangue v. Maintenance Dredginio. 11191, 2001 WL
1740298, at *1 (W.D. La. May 2, 2011) (Hill, M.J.).

34 LAC Real Estate Holdings, L.L.C. v. Biloxi Marshrids Corp, 320 F. Appx 267, 270 (5th Cir. 2009)
(citing Diamond Offshore Co. v. A&B Builders, In802 F.3d 531, 540 (5th Cir. 2002)\erruledon other
groundsby Grand Isle Shipyard, Inc. v. Seacor Marine, L1589 F.3d 778 (5th Cir. 200R)

35 Stewart v. Western Heritage Ins. C438 F.3d 488, 491 (5th Cir. 2006) (quoti@glo. River 424 U.S.
at 813).

36|d. at 492.

37LAC, 320 F. Appx at 270 (quotin§tewart 438 F.3d at 492).



same issued though it “may be that there need not be appliecevery instance a
mincing insistence on precise identity” of parti@sd issues? “Of centmal concern is
whether there isa’'subsantial likelihood that the state litigation wilishbose of all claims
presented in the federal ca%€’ The Court finds this case and the case before thte s
court are parallelGatesis the plaintiff in both case%. Gusman the only remaining
defendan in the federal actions named as a defendant in the state aci@ates’ state
court suit raiseshe claim Gates madeefore thisfederalCourt: whether his due process
rights were violated for lack of notice of the slifssale.Although Gates also raises other
issues and names other defendants in the-si@miet lawsuit, & federal cae is considered
parallel when there is a substantial likelihoodtthiae state litigation will dispose of all
claims pesented in the federal cas€.There is no question in this case that resolutibn o
the statecourt casewill dispose of the claim presently before this Colihite Court finds
thefederal action and the state action are parallel.

As a result, the Court must engage in the mialtiored analysis to det@ine
whether there are exceptional circumstances wamgnabstention ora stay of
this casets

1. Assumptiorby Hther Court of Jurisdiction over aRes

Neither the state court nor this Court has assumadrol over a property or

381]d. (citing RepublicBank Dallas Nat. Assnh v. McIintQ@28 F.2d 1120, 1121 (5th Cir. 1987)).

39 Mclntosh 828 F.2d at 112Xkee alsdBrown v. Pac. Life Ins. Cp462 F.3d 384, 398.7(5th Cir. 2006).

40 Kenner Acquisitions, LLC v. Bell[South Telecominc. No.06-3927, 2007 WL 625833, at *2 (E.D. La.
Feb. 26, 2007{Vance, J.) (quotingumen Const., Inc. v. Brant Const. Co., In80 F.2d 691, 695 (7th Cir.
1985)).

41Sedd.at *2 (concludingthat the state anf@deral actions were parallel and finding releverdat“Kenner
Acquisitions is the plaintiff in both cases”).

42 Hanover hs. Co. v. Plaquemines Par. Ggwo. 121680, 2013 WL 1681892, at *5 (E.D. La. Apr. 17,
2013)(Milazzo, J.)(citing Kenner Acquisibns, 2007 WL 625833, at *2

43See Zerangue011 WL 1740298, at *2.



vesselThe absence of thifactor weighs against abstentiéfi.

2. The Relative Inconvenience of the Forums

The federalcourt action and the stat®ourt action are both in New Orleans,
Louisiana. This factor, therefore, weighs againsttantion4s

3. The Avoidance of Piecemeal Litigation

“The real concern at the hearth of the tHdmlorado Riverfactor is the avoidance
of piecemeallitigation, and the concomitant danger of inconeist rulings. .. .™6
Although the case pending before this Court invele@me plaintiff, one defendant, and
one issue, the case pending before the state douotves the same plaintjfeveral
defendantsncluding Gusmanand several issues including the one pending betoise
Court.Were both cases to progress, this Court and thte staurt would decidéhe same
issue andhe danger ofontradictory rulingexists4?’ Further, the state court is the only
forum hearing Gates’ claims fdraud and ill practices, detrimental reliance, unfaade
practices, andnjust enribment against Gusmag@asey, Beraki, and Egenbefd.ethird
factorstronglyfavors abstenén to avoid piecemeal litigations

4. The Order in which Jurisdiction Was Obtained

Gates filed his stateourt action on April 29, 2015, and fileldlis federatcourt
action on August 28, 201%he state court was the first to obtain jurisdiatiéThe fourth

factor is not to be ‘'measured exclusively by whetmplaint was filed first, but, rather, in

44 See Murphy 168 F.3d at 738 (‘fie absence dhis factor is not . .a neutral item, of no weight in the
scales. Rather, the absence of this first factoigive against abstention(titations omitted) (internal
guotation marks omitted)).

45See id.; Kenner Acquisition2007 WL 625833, at *4.

46 Black Sea Inv., Ltd. v. United Heritage Corg04 F.3d 647, 65051 (5th Cir. 2000) (emphasis in

original).

47See Kenner Acquisition2007 WL625833 at *4.

48 SeeStewart 438 F.3d at 492



terms of how much progress has been made in theattions.™° The state courhas
decided an xception of no cause of action under Louisiana tawthe merit$° In the
federal case, on the other hand, there have besulstantiveulings on the meritsthe
state litigationwas filed first anchas progressed further than tiederal litigation31 This
factor weighs in favor of abstention.

5. The Extent Federal Law Governs the Case

In his federal casdésates argues hdue processights were violatedGates’ state
court actionraises a due process claim under the U.S. Conginws well as severalate
law claims. The Louisiana state court, as a codrgeneral jurisdiction, is capable of
adequately resolving Gates’state and federal lawns 52 This factor is neutral.

6. Adequacy of State Court Proceedings

The state litigation will protect the interest ajth parties to this suit. Gates is the
plaintiffin both cases, an@ates’interest in both casedle same: to nullify the sherigf’
saleand enjoin his eviction from the Property.The Court finds that “the state court
proceedings [are] adequate to protect the . .inpféis rights.”>3Ifany issues remain after
the state court resolves the case before it, thenQourtmaylift the stay to resolve what
remains properly before # Accordingly, this factor is neutr&b.

After balancing the&Colorado Riverfactors and weighing the competing interests,

the Court findstat this casshould be stayed, particularly becauteese parallel cases

49 Zerangue2011 WL 1740298, at *BquotingBlack Sea204 F.3d at 651).

50 SeeR. Doc. 379 at 73.

51SeeR. Doc. 379.

52SeeJPMorgan Chase Bank, N.A. v. KelNo.10-1601, 2010 WL 3720720, at *3 (E.D. La. Sept. 101@pD
(Barbier, J.).

53See LAC320 F. Appx at 271.

54 See Kenner Acquisition2007 WL 625833, at *4.

55 See Black Sea204 F.3d at 651 ("It is clear. .that this factor can only be a neutral factorone that
weighs against, not for, abstention.” (internal tatcon marks omitted)).



create a danger of piecemeal litigatjtfia central concern @olorado Rivers’ The state

court will eventually reach th&dennoniteclaim that Gates raises before this Court.

Resolution of theMennoniteissue by the federal district court will not decide

significantly reduce the litigation before the statial court, which would still be required

to try Gates’numerous state claims agamlbof the defendants named therét
CONCLUSION

For the foregoing reasons;

IT IS ORDERED that this matter is STAYED. The matter shall be
ADMINISTRATIVELY CLOSED without prejudice to its being reopened after
resolution of the state court action if all issunes/e not been resolved or otherwise in the
interest of justice.

New Orleans, Louisiana, this 27thday ofJuly, 2016.

SUSIE MO _RG%% -
UNITED STATES DISTRICT JUDGE

56 LAC, 320 F. Appx at 271.

57Stewart 438 F.3d at 492.

58 See id(finding the federal district court did not abus&discretion “by declining to hear the single issu
in this case” when the same claim and several athvare pending before the state court).
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