Rios et al v. Classic Southern Home Construction, Inc, et al Doc. 72

UNITED STATESDISTRICT COURT
EASTERN DISTRICT OF LOUISIANA

JOSE RIOS ET AL. CIVIL ACTION
VERSUS No. 15-4104
CLASSIC SOUTHERN HOME SECTION |

CONSTRUCTION, INC., ET AL.

ORDER AND REASONS

The Court has pending before it (1) a motifiled by defendants, Classic Southern Home
Construction, Inc. (“Southern”), and Richard Bates (“Bates”), to decertify the conditionally
certified class and (2) a motidfiled by plaintiffs requesting the use of representative testimony
at trial in the above-captionedatter. Both motions are opposeHor the following reasons, the
motion to decertify iSSRANTED and the motion for representative testimonipiSMISSED
ASMOOT.

BACKGROUND

Plaintiffs filed a complaint in thabove-captioned matter on September 3, 2@1l8ging
that they were employed as manual laborersduti®rn and its owner and operator, Bates, and
that they “were not paid one-adhalf times their regular hourlate for all hours worked in
excess of forty hours a workweekPlaintiffs also filed this lawsuit on behalf of similarly situated

employees who were allegedly deprived of ovestpay in violation of the Fair Labor Standards
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Act (“FLSA").® See29 U.S.C. § 207(a)(2)Plaintiffs contend that dendants willfully violated
the FLSA and that defendants must compensata #ind a class of similarly situated workers for
unpaid overtime wages as well as mwble attorney’s fees and costs.

Plaintiffs filed a motion to conditionallgertify this case as eollective action which
motion the Court granted over defendants’ opposftithe Court conditionally certified the class
and directed that notice be sent to “All indivadsiwho worked during the previous three years or
who are working performing maniukbor for Classic Southern Home Construction, Inc. and
Richard Bates, as well as all individuals who are eligible for overtime pay pursuant to the Fair
Labor Standards Act and who did metceive full overtime compensatiot?. The Court then
approved the parties’ joint proposadtice to potential class membétsApproximately thirty
individuals have opted-in as members of tlass. Defendants now move to decertify the
conditionally certified class.

LAW AND ANALYSIS

Standar ds on Decertification

The FLSA provides that an action to recolnpaid overtime compensation . . . may be
maintained against any employer . . . by any omaare employees for and [on] behalf of himself
or themselves and other employees similarlyas@d.” 29 U.S.C. § 216(b). However, the FLSA

does not define “similarly situated” or otherwseplain how the certification of such collective
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729 U.S.C. § 207(a)(2) provides that “[n]Jo emplogkall employ any of Biemployees . . . for a
workweek longer than forty hours ... unle’sch employee receives compensation for his
employment in excess of the hours above specddiedrate not less than one and one-half times
the regular rate at which he is employed.”
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actions should proceed. Likewise, the U.Suf@ of Appeals for the Fifth Circuit has not
established a standard procediaredistrict courts to followE.g, Roussell v. Brinker Int’l, Ing.
441 F. App’'x 222, 226 (5th Cir. 2011) (“Like severahet circuits, this court has never set a legal
standard for collective-éion certification.”).

With respect to the applicable procedure rémsons set forth inétorder and for reasons
conditionally certifying this matter as a collectiveéiae, the Court will contiue to apply the “two-
stage class certification,” which was developed in a line of cases startingusahdi v. Xerox
Corp, 118 F.R.D. 351 (D.N.J. 1987). Defendants’timo implicates thesecond stage of the
Lusardi procedure, which “is typically precipted by a motion for ‘decertification’ by the
defendant usually filed after dseery is largely complete and the matter is ready for trial.”
Mooney v. Aramco Sery$4 F.3d 1207, 1214 (5th Cir. 1995).

The Fifth Circuit has observed that “thesardi. . . line of cases, by its nature, . . . lends
itself toad hocanalysis on a case-by-case badib.'at 1213. “At this second stage, the burden is
on [plaintiffs] to prove that the individual class members are similarly situdeactor v. Allsups
Convenience Stores, In@50 F.R.D. 278, 280 (N.D. Tex. 2008). Furthermore, the second stage is
“more stringent” with respect toehshowing required of plaintiff€hapman v. LHC Grp., Inc.
126 F. Supp. 3d 711, 721 (E.D. La. 2015) (Brown,atyprdMaynor v. Dow Chem. Co671 F.
Supp. 2d 902, 931 (S.D. Tex. 2009) (Rosenthal, J.)H{gTsimilarly situated’ inquiry is more
searching than it was at the cammthal certification stage.”).

With respect to the substantive standardyaed above, the “FLSA does not define what
it means for employees to be ‘similarly situatedch that collective adjudication” of overtime
claims is appropriaté&seeJohnson v. Big Lots Stores, In661 F. Supp. 2d 567, 573 (E.D. La.

2008) (Vance, J.). THeusarditest for whether employees are #arly situated such that a matter



can be collectively adjudicated considers: “(18 #xtent to which the employment settings of
employees are similar or disparate; (2) the exenthich any defenses that an employer might
have to overtime . . . claims are common orvitiliated; and (3) generdirness and procedural
considerations.See idThese three factors are not mutuakclusive, and there is considerable
overlap among themId. at 574. “[T]he more dissimilar plaiffs are and the more individuated
[defendants’] defenses are, the greater doubts there are about the fairness of a ruling on the
merits—for either side—that is reached on Iblasis of purportedly presentative evidenceld.
Generally, “FLSA class determination is appropriate when there is ‘a demonstrated similarity
among the individual situations . . . [and] sometdal nexus which binds the named plaintiffs and
the potential class members together as victims of a particular alleged [policy or practeagi’
v. Belfor USA Grp., In¢585 F. Supp. 2d 873, 877-78 (E.D. La. 2008) (Zainey, J.) (quCtaig
v. Helmerich & Payne Int’l Drilling Cq.No. 92-43, 1992 WL 91946, at *4-5 (E.D. La. Apr. 16,
1992) (Feldman, J.)).
. Analysis

Plaintiffs and defendants have submittedyvittle new evidence with respect to the
decertification issue. Defendant Bates resubthi#ssame affidavit he submitted in opposition to
conditional certificatiort? in which he asserts generally tt{gg]ach of the Plaintiffs was paid
overtime wages for all overtime hours worked,” wsll as specificdetails regarding the
employment history of e¢tin named plaintiffé® Defendants also provide hundreds of pages of
timesheets, checks, payroll records, and ideatifon pertaining to named plaintiffs and opt-in

plaintiffs. In opposition to the motion wecertify, plaintiffssubmit an affidavit' by plaintiffs’
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counsel attesting that he prepared an exhdoinpiling and/or summarizing the responses that
each Plaintiff provided in his or her Interrogatory responses in this m&tfEndt exhibit lists the
hours allegedly worked by each named and optampff, as well their job description, hourly
rate, and where they workétiThe Court will address these m@aés, and the parties’ arguments
for and against decertification, the framework of the three-factbusarditest.

1.) Similarity of Employment Settings

As noted above, plaintiffs submit a table whisks the job titles/descriptions and locations
worked as to the nardeand opt-in plaintiffs” According to that tablglaintiffs worked variously
in “general construction labor” or other mospecific descriptions falling under that general
heading, such as “plaster,” “drywall,” 4inter,” “sheet rocker,” and “framet®Also according to
the table, plaintiffs earned hourly rates fallimghin a range of $10.00 to $20.00 per hour. Finally,
the table reflects work building Chick-Fil-A restrants and Love’s Truck Stops in Louisiana,
Indiana, North Carolina, Alabama, Xas, Missouri, Nebraska, and Floritfa.

Superficially, the job deeriptions are similaand the hourly pay ratdall within the same
general range. However, “the similarities necessary to maintain a collective action under § 216(b)
must extend beyond the mere facts of job duties and pay provisikeil,'v. Healthcare Servs.
Grp., Inc, No. 13-00441, 2015 WL 3464131, at *4 (E.D. Téune 1, 2015). Furthermore, any
similarity could easily be the result of the vagusneith which plaintiffs have articulated the job
descriptions, duties, and locations of the ndina@d opt-in plaintiffs. Neither plaintiffs nor

defendants have submitted evidence regarding details often considered by other courts when
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deciding whether to decertify a class, suchvasations between magament and policies at
specific worksites across the eighdtss in which plaintiffs workedseeProctor, 250 F.R.D. at
283 (explaining that substantial redeevidence demonstrated tHRlaintiffs’ claims vary from
store to store and manager to manager”).

The lack of detail provided by the padi@recludes any meaningfanalysis of the
similarity of plaintiffs’ employmat settings. Accordingly, considag that it is phintiffs’ burden
to establish that opt-in class members are simifatlyated to the named plaintiffs, the Court finds
that this factor weighs agnst collective adjudication.

2.) Common or Individuated Defenses

Although defendants categorically deny owingrtivee to any named or opt-in plaintiff,
their defenses are more granuRefendants deny that they ewsnployed particular named and
opt-in plaintiffs?® Defendants deny that othearticular plaintiffs ever worked enough hours to be
entitled to overtimé! As to still other particular plaintiffsdefendants assert that they paid all
overtime that was actually workétiDefendants also raise an argument specific to a particular
worksite by asserting that the Baton Rouge Chick-Fil-A project “did not require overtime #bor.”
Defendants additionally dispute garates and dates of employmedfinally, defendants allege
that specific named plaintiffeave a unique animus againstfed&lant, Bates and, therefore,
plaintiffs have a motive to bring false overtilaims against defendants based on Bates’ alleged

interference with an insurance frascheme attempted by some plaintfffs.
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In response, plaintiffs attempt to downptag individualized naturef these contentions.
Plaintiffs suggest that the claim$ an opt-in plaintiff alleged ner to have been employed at all
can be dismissed to simplify trial of the collective acfvAs to the defense that some plaintiffs
did not work overtime at all and others were paidthe overtime they w&ed, plaintiffs insist
that “[i]t is exactly these type of class-wideopfs that are apt dispute for collective resolution”
because “[a]ll of thd’laintiffs contest the assertion thagyhworked no overtime; and all of the
Plaintiffs contest the assertion thhey were ever paid overtimé Plaintiffs do not respond to
defendants’ allegations that somamed plaintiffs have an imprap@otive to bring claims against
defendants.

The Court is not persuaded that defendafatstual defenses are subject to “class-wide
proof.” Certainly, defendants offer a global defenthey do not owe overtime to any named or
opt-in plaintiff. But plaintiffs have submitted revidence to suggest that proof that one plaintiff
is owed overtime wages, if acded as true by the trier of fastould support amference that
every other plaintiff is also owealvertime wages. “The mere fact that violations occurred cannot
be enough to establish similarity, as that woultuittmately be sufficient to establish a pattern
and practice without a showing that the violatiavere more than sporadic occurrencEavier,

585 F. Supp. 2d at 87&ccord Maynor, 671 F. Supp. 2d at 931 (katg in the context of
decertification motion that the “mere fact thablations occurred cannbe enough to establish
similarity”). Based on the nature of the deferdefendants articulate, and the lack of any showing
of a potential “factual nexus which binds themeal plaintiffs and the potential class members

together as victims of a partiemlalleged [policy or practice]the Court finds that defendants’

25R. Doc. No. 59, at 7-8.
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defenses are fact-specific as @ach plaintiff, and that thigactor weighs against collective
adjudicationSeeXavier585 F. Supp. 2d at 877-78.

3.) General Fairnessand Procedural Considerations

Finally, the Court must consider general fagsiand procedural considerations. Plaintiffs
assert that collective adjudication is the mdécient course and preferable to the filing of
individual lawsuits in ditricts across the countf{Yet efficiency must be balanced with fairness,
and, as previously stated, “the more dislsim plaintiffs are andthe more individuated
[defendants’] defenses are, the greater doubts there are about the fairness of a ruling on the
merits—for either side—that iseached on the basis of purpadifie representative evidence.”
Johnson 561 F. Supp. 2d at 574. On the record presdertkee Court is not persuaded that the
obvious procedural benefit of angie collective adjudication of @intiffs’ claims would outweigh
the danger of depriving defendamntf the fair opportunity t@resent a full and individualized
defense to those claims. Accordingly, tfastor weighs againsllective adjudication.

4.) Conclusion

It is plaintiffs’ burden to demonstrate thiae opt-in plaintiffs are “similarly situated” and
to show “some factual nexus which binds thenad plaintiffs and the potential class members
together as victims of a pantilar alleged policy or practiceXavier, 585 F. Supp. 2d at 877-78
(alternations omitted)Proctor, 250 F.R.D. at 280. Plaintiffs’ bden is more stringent at this
second decertification stagehapman126 F. Supp. 3d at 721. The Coewncludes that plaintiffs
have not made such a showing. After an opportdaitgdiscovery, they have submitted little more
than the allegations that the optglaintiffs worked for defendangsnd that plaintiffs were denied

overtime. Mere allegations of FLSA violations, without more, do not suffiee. Xavier585 F.

2T R. Doc. No. 59, at 8-9.



Supp. 2d at 87Maynor, 671 F. Supp. 2d at 931. Based on the taaord presented to the Court,
collective adjudication of the claims of the optiaintiffs is not appropate. Defendants’ motion
to decertify should therefore be granted. Becdliseconditionally certifid class is decertified,
the claims of the opt-in plaintiffdeuld be dismissed without prejudicgavier, 585 F. Supp. 2d
at 878 (“If the Court decertifieselclass, the opt-in plaintiffs@adismissed without prejudice and
the original plaintiffs proceed on their individual claims.”). As the trial in this matter will not
resolve the claims of any opt-plaintiffs, plaintiffs’ motion forrepresentative testimony as to
those claims is moot.

CONCLUSION

For the foregoing reasons,

IT ISORDERED that the motion to decertify GRANTED as set forth herein.

IT ISFURTHER ORDERED that the claims of opt-in gintiffs, Justin Stern, David
Vicknair, Jr., Stephen Thom, Lorenzo Williams, Maurianno Parks, Joshua Junot, Curtis Hawhee,
Eduardo Chavarrya, Brandon Keith Tayl@had Utley, Chad Hollenbaugh, David Surface,
Jeffrey Crumpler, Ronald Martin, Lawrence ChaxriTroy Taylor, Tamela Jones, Blaine Beason,
Roy Taylor, Michael McBeth, Rhard Swanberg, Robert Ramd&ttthew Hovick, Ryan Reed,
James Bass, Allan Luzadder, and Christopher Reagan,D&8MISSED WITHOUT

PREJUDICE.



IT IS FURTHER ORDERED that the motion for representative testimony is
DISMISSED ASMOOT.

New Orleans, Louisiana, May 9, 2016.

N

LANSEM . AFRICK
UNITED STATESDISTRICT JUDGE
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