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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF LOUISIANA

Z BAYOU, L.L.C., et al. CIVIL ACTION
Plaintif fs

VERSUS NO. 15-4384

WAFB, L.L.C., etal. SECTION: “E” ( 4)
Defendants

ORDER AND REASONS

Before the Court are two Special Motions to Strfkersuant to artie 971 of the
Lousiana Code of i€l Procedure filed byDefendants WAFB, LLC, Chris Slaughter and
Samantla Morgan (collectively, “WAFB”) and Defendant Benjamin MintzD/B/ A/
Minced Media, Inc. (“NOLA Defendéy.1 Plaintiffs oppose bothmotions tostrike.2 For
the reasons that follow, the Defendants’ specialions to stike areDENIED .

LAW AND ANALYSIS

In Henry v. Lake Charles Am. Press. L.L.€he Fifth Circuit explainedhe
background and purposé article 971:

A number of state legislatures have expressed amscever the use (or
abuse) of lawsuits that have tharpose or effect of chilling the exercise of
First Amendment rights. These suits are commonfgrred to as “strategic
lawsuits against public participation,” or “SLAPP3n response to the
growth of SLAPPS, some states have provided a ghod method- often
called a “special motion to strike” but known as‘amti-SLAPP motion or
“SLAPPback” —to weed out and dismiss meritless claims earlytigdtion.

. . Article 971 of the Louisiana Code of Civil Procedyreovides one such
method3

Article 971establishes a burdeshifting analysis for weeding out frivolous claims.
To succeed on anrficle 971 motion, the defendant must first makEena

facie showing thafArticle 971 covers the activity underlying the sulihat
is, the defendant must estalilishat a cause of action against him arises

1R. Doc.33; R. DocA47.
2R. Doc. 51; R. Doc. 57.
3Henry v. Lake Charles Am. Press. L.L.866 F.3d 164, 169 (5th Cir. 2009).
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from an act by him in furtherance of the exerci$éis right of petition or

free speech under the United States of Louisianmes@tution in connection

with a public issue. If the defendant makes thiewimg, the burden then

shifts to the plaintiff to demonstrate a probalyilif success on his claim.

If the plaintiff fails to demonstrate a probabiliby success, the trial court

dismisses the claim. Otherwise, the trial courtidsrthe motion and the

Suit proceeds as it normally wouHd.

Article 971(B) provides, “a prevailing party on aegpal motion to strike shall be awarded
reasonable attorney fees and costs.”

Defendants have failed to satisfy their burden irkmg aprima facieshowing that
article 971 covers the actity underlying the suit. Underrticle 971, a defendant must
make an initialprima facieshowing the matter arises from an act in furtheeaoftthe
defendant’s right of free speech in connection wattpublic issugas defined by the
statute® Defendants allege thespeechfalls under part(c) of the statutory definition
which protects “Any written or oral statement made in a placeenpo the public or a
public forum in connection with an issue of pubfiterest.” As the Defemdants correctly
identify, “Whether Plaintiff's claims are subjea & special motion to strike depends on
whether [Defendants’] speech was about an issyeibfic interest.8

Defendants argué.ouisiana courts broadly construe ‘an issue of fumterest’
to include ‘any matter of political, social, other concern to the community,and that

“[t]he production of motion pictures and television gmamming is, by itself, a matter of

public interest.® In addition, Defendants state that WABBbroadcast andNOLA

41d. at 170 (internal citations omitted).

5La. Code. Civ. P. art. 971(B).

61d. at (A)(2).

71d. at (F)(D(c).

8 R. Doc. 339, at 7; R. Doc. 4-1, at 5.

91d. (citing Kirksey v. New Oeans Jazz & léritage Found, Inc., 20121351 (La. App. 4th Cir.), 116 So.
3d 664, 669).

101d. (citing Kronemyer v. Internet Movie Database, In150 Cal.App.4th 941, 949 (Cal. App.QD);
Tamkin v. CBS Broadcasting, Ind93 Cal.App.4th 133, 142 (Cal. App. 20111)



Defendeis publication regarding, “a movie production companfailure to pay crew
members trying to make a livelihood in the motioictpre industry in Louisiana,” is a
matter of public interestt WAFB also arguesghatin particular, the film industry is a
public interest in Louisiana given that it is an dimstry whose tax credit program has
been the subject of considerable interest in thelimehe legislature, and the coufts
and, ‘in this difficult economy, the news that numerousriers on a particulawork site
say they were not paid tens of thousands of dslisitself of public interest!2

In response, Plaintiffs allege that the subjectlod Defendantsbroadcast and
publication falloutside the ambit odrticle 971 becauseheyrelateto a private dispute
between Plaintiffs and the hired film créw.

The Court agrees with the Plaintiffs’ analysis. dugh aticle 971 “should be
construed broadlythe broadcast by WAFB and the publication by NOL&f&der do
not concern an issue in tipeiblic interestLouisiana courts have interpreted the “public
issue” and “public interest” requirement as beidge tsame aspublic concern”in
defamation cases?In Kennedy the Louisiana Supreme Court explained that matter
are of public conern if they relate “to any matter of political,csal, or other concern to
the community. Whether speech addresses a mattepudfic concern must be
determined by the content, form, and context ofverg statement, as revealed by the

entire record.® In addition, the United States Supreme Court hasagnxedthat speech

11R. Doc. 339, at 7; R. Doc. 44, at 56.

2R. Doc. 339, 7-8.

BBR. Doc. 51, at 46; R. Doc. 57, at 4.

14 See, e.gKirksey, 116 So.3d at 669.

15See Lyons v. Knigh2010-1470 (La. App. 3 Cir. 5/11/11), 65 So. 3d 257, Z6iking Kennedy v. Sherriff
of East Baton Roug®0051418 (La. 7/10/06), 935 So. 2d 669, 677).

BKennedy 935 So. 2d 677 n.6.



may be considered a public concern when it “is lajsct of legitimate news interest; that
is, a subject of general interest and of value emacern to the publict?

As explained inHerrera v.Medical Center Hosp the Fifth Circuit has identified
categories of speech that are and are not issugshdic concern® The Fifth Circuit has
stated the following are categories of speech ttoatch upon the public concern:
associating with political organizations and campag for a political candidate, speech
made against the backdrop of ongoing commentarydatrhte in the press, and speech
related to racial discriminatio¥#.On the other hand, the Fifth Circuit has determitheat
the following caegories are not of public concern: speech conceyaipurely personal
labor dispute, such as a disagreement between grogee and an employer about the
conditions of employment, and challenges made bipdividual to one’s work conditions
and the quaty of the work environmen?

The underlying subject of WAFB’s broadcast and MORefender’s publication
was an emmymentdispute between private partigdthoughthe Defendants argube
film industry is an important public issue in Loiasa the Cairt mustconsiderthe
context in which the speech was ma#&er example,n Armington v. Fink the ourt
looked to the article introduction to determine the purpose of the lshHing.2! The
court, in finding that the article presented arus®f public interest,tated:

According to its introduction, the article’s purpmosn describing and

analyzing the events at Memorial Hospital in thgslfollowing Hurricane

Katrina is to consider questions raised by disastie how limited

resources should be divideanongst patients and what is the line between
comfort care and mercy killing. The article assdte importance of these

7Snyder v. Phelp$62 U.S. 443, 453 (2011).

1BHerrera v. Medical Cerdr Hosp, 241 F.Supp.2d 601, 609 (2002).
Y Seed.

20 See id.

2LArmington v. Fink2010 WL 743521, at *5 (E.D. La. Feb. 24, 2010).



issues in light of proposed legislation to altee §ftandard of medical care
in emergencie$?

Although the conclusionof the NOLA Defender article includes thestatement that
“[s]tories of productions failing to make yall circulate in the industry,the following
line of the articlestates “in actuality, the instances remain surprisingare even on
productions with relatiely small budgets?® In addition, althoughWAFB argues the
Louisiana film industry is an important issue irethublic interest becaeof the statés
tax credit program WAFB’s broadcast never mentiorthe issue of tax credits or
controversies regarding the Louisiana film indusasya whole.

Courts haveacknowledgedhat disputes bet@en private parties can be issues in
the public inteest241n BCCL Enterprises, Inc. \Rizzq the underlying issumvolved “a
private individualreportingan allegedtheft of jewelry to the police?® In determining
that the issue was in the public interest, the toaasoned”lf BCCL's employees were
stealing items from itgustomelks homes, it would implicate and concern anyone who
utilized BCCL’s services. Accordingly, we concludieat this matter was one of public
concern”26 In the case before the Court, the allegedly harrmpadies ostensiblyad
knowledge of the pay dispute prior to the broad@asd pullication and were not being
informed of the issue by the broadcast or publaatUnlike the issues ilirmingtonand
BCCL, the content and context of botihe issue and the speech in question before this
Court convince the Courthat the bradcast by WAFB and the publication by NOLA

Defender were not issues of public interst.

221d,

23R. Doc. 401, at 4.

24Seee.g.,BCCL Enterprises, Inaz. Rizzg20131624 (La. App. 1 Cir. 8/20/14) 2014 WL 4102467.
251d. at 3.

26|d.



Defendants arguéCourts have recognized that the production of nropatures
and television programing is, by itself, a mattépablic interest’2” Defendants citéwo
California casesKroneymyer v. Internet Movie Database, I#fcand Tamkinv. CBS
Broadcasting, Ing2° in support oftheir argument© In responsePlaintiffs maintain
“The rule set forth in these cases, contrary toatgument by [the Defendants], is not
some broad rule of \mapplicable under all circumstancgs.

The Court agrees with the Plaintiffanalysis of thee casesinterpreting he
California antiSLAPP law It is true that he Fifth Circuit hasoundthatin the contexbf
determining federal jurisdiction, appellate reviemd the burden shifting procedythe
California antiSLAPP law California Code of Civil Procedure § 425.16, is ganto article
97132 There is aistinction, howeverjn the interpretatiorof “public interest under the
respective statute€alifornia courts have determingldat althoughSection 425.16 does
not definepublic interest,. . .its preamble states that its provisiostsall be construed
broadlyto safeguardhe valid exercise of the constitutional rightsfridedom of speech
and petition for the redress gfievances'32 When interpretinghe California statute,
somecourts have heldan issue of public interest is any issue in whible public is
interested. In other words, the issue need notslgmificant to be protected by the
SLAPP statute- it is enough that it is one iwhich the public takes an intere%t*

Louisiana ourts interpreting article 97however havedetermined that in the express

27R. Doc. 339, at 7; R. Doc. 44, at 5.

28 Kroneymyer,150 Cal. App. 4tD41.

29 Tamkin 193 Cal. App. 4tH33.

30R. Doc. 339, at 7; R. Doc. 4-14, at 5.

31R. Doc. 51, at 7.

32See, Henry566 F.3d at 16&9.

33|d. (internal citations omitted).

34 Tamkin 193 Cal. App. th at 143 (internal citations orited).



statement ointent for the statutehe legislature the reason behind article 97that it
is in the public interest to encourage continuedtiggation in matters of public
significance”35In Yount the court found this statement of intent demon&dathat the
legislatureonly wanted théextraordinaryprocedural remedyprovided by article 971to
apply tosignificant public issues$$ The court reasonethat a braader interpretation
would allow any party tddefame or invade the privacy of a person involvea idivorce
proceeding, traffic violation, child custody disgutmarriage, mortgage registration,
passport application or drivers licenserenewal and be immunized from legal
repercussions of damage to oth&¥sAs a resulttheYountcourtfound statements made
in connectiorwith aprivate domestic proceedimgere“not a matter of public significance
for the purpose of applying the Louisiana aS8tiAPP protection$38

In cases$n whichcourts haveleterminel an issuas of public interest under article
971,the caurts have furtler substantiated their findings beyond merely stgithe public
is interested in the issue. For exampleKinksey, the courtfoundissues concerning the
annual Jazz Festival are of public concern becausefastival“is one of the premier
entertainment events each year in the City of NemMe&ns, contributing millions of
dollars eachyearto the Citys economy.39 Similarly, in Baxter v. Scottthe court found
blog posts made by a former university professoowbthe operations of a public
university “clearly pertained matters of public interésbecause‘[ulndoubtably, the
public has a great interest in how [a public unsigf that both receives public funding

and contributes to the economy of the area in witichlocated, iggovernedand whether

35Yountv. Handshogl4-919 (La. App. 5 Cir. 5/28/15), 180. 3d 381, 388mphasis in original)
36]d.at 38%88.

371d. at 387.

38]d. at 390.

39Kirksey, 116 S0.3d at 669.



it is having financial difficulties that are possitbeing misrepresented to the publfé.
As a resultarticle 971 requires aigherthreshold showing of public intereshan its
California caunterpart.

The California casescited by Defendants are distinguishable frammthe case
currently before the Courtn Kroneymyerthe court determined that the listing of the
credits on a website visited by 35 million people eachntigfor a very popular film“My
Big Fat Greek Weddingwas“a matter of considerable public interé4tlt is clearthat
the courts finding was based on a context specific inqumg avas not, in turn, a broad
holding that all storieabout the film industrare ofsignificantpublic interest The court
in Kroneymyerexplainedthatthe plaintiffs complaintactually concerned three projects,
two smaller films,"Wishcraft and“Stand and Be Countgdin addition to“My Big Fat
Greek Wedding.The court, howeverdid not reach a decision as to whetiparblished
credit lists regardinghefirst two filmsinvolvedissues in the public intereatter finding
that the plaintiff“did not make submissions to [the defendant] concernditper.”42
Whereaswith respect td'My Big Fat Greek Weddingthe courtexplainedthat the fim
was described d® successful independent motion picttiand stated;On this record,
we @nclude that . . “My Big Fat Greek Weddingwas a topic of widespread public
interest’43In Tamkin the courtjnterpretedthe California statutéo appl to“anyissue
in which the public is interestéd4 The court, in dealing withalleged defamatory
statements releasduy the popular television shovGS|, determined‘the public was

demonstrably interested in the creation and brostg of [the]episod€in question],

40 Baxter v. Scott37,092 (La. App. 2 Cir. 5/16/03847 So. 2d 225.
41Kroneymyer,150 Cal. App. ¢h at 945.

421d.

431d. at 949.

44Tamkin 193 Cal. App. th at 143.



as shown by the posting of the casting synopsegoious Web sites and the ratings for
the episodg4s

The Plaintiffs argue the underlying issue of theechefore this Court is a private
employment dispute between private partaasd not a matter of significant public
interest46 Even in the context of a public employeeurts have fountithe jurisprudence
is well-settled that speech regarding the topiceofployment disputes employment
grievances, personnel disputes, and working cood#+ generallydoes not involve a
matter of public conceri®’In Lozovy v. Kurtz the claim involved speech bgembers
of two different public universitieandthe alleged acusation of theft or destruction of
data from a federally fundegrograminvolving a collaboration ofcientids across the
nation and the world® TheLozovyycourt found that thiscenaridit within the “public
issu€ requirement ofarticle 971 becaus@he legislativehistory of Article 971 requires
thatthis Court give the statutebmoadconstruction, thereby requiring its application in
the event of a close call like this oin®.Unlike Lozovyy the case before this Court is not
a“close call and therefore does notequire a broad construction aftecle 971.

CONCLUSION

For the foregoing reasonlg, IS ORDERED that the Defendantspecial motions
to strike areDENIED .50 The Court finds that the Defendants have not meirtharden

of proving that the suit arises from the exercigtheir right of free speech in connection

451d.

46 R. Doc. 51, at 4; R. Doc. 57, at 4.

47McGowan vHous. AuthOf New Orleans20121418 (La. App. 4 Cir. 3/27/13]13 So. 3d 1143, 1156)
(citing Connick 461 U.S. at 14-48).

48 Lozovyy vKurtz, 2015 WL 331804, at *8 (M.D. La. Jan. 26, 201&yd on other grounds813 F.3d
576 (5th Cir. 2015).

49d.

50 R. Doc. 33, R. Doc. 47.



with a matter of public interest as required byi@det971 of the Louisiana Code of Civil
Procedure.

New Orleans, Louisiana, thisl3th day of October, 2016

"SUSIE M’é%f?%’\_ _______
UNITED STATES DISTRICT JUDGE



