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UNITED STATES DISTRCT COURT
EASTERN DISTRICT OH.OUISIANA

FELISHA SMITH CIVIL ACTION
VERSUS NO. 154570
GRANT CARRUTH, ET AL SECTION “R” (5)

ORDER AND REASONS

Defendants Amite City, Amite City Police Departme®CPD) and
ACPD Police Chief Jerry Trabona move for summamygonent on plaintiff
Felisha Smith’s claims under 42 U.S.C. § 1988don Smith'srelated state
law claims? For the following reasons, the Court grants in partd denies

in part, defendants’motion.

l. BACKGROUND

This civil casearises out ofheallegedkidnapping andape of plaintiff
Felisha Smith. According to Smith’s amendedomplaint, Smith was
kidnapped and raped by defendant Grant Carruthreewround September
20, 20142 At the time, Carruth was a police officer with ACPDAccording

to Smith, she placed an advertisement on an es®ysices website, and

1 R. Doc. 40.
2 R. Doc. 28 § 10.
3 R.Doc. 402 at2 J 3; R. Doc. 4@ at 5657.
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Carruth respondeto the adat about 12:00 a.mand invited Smith to his
home4 Smith went to the address provided by Carruth, atctv point
Carruth identified himself asnaundercover officer angurported to place
Smith under arrest for prostitution.Instead,Carruth drove Smith to a
private wooded area and raped lBeEmith also alleges that on August 11,
2014, Carruth kidnapped and sexually assaulted learotictim, known as
“A.B.”7 On December 1, 2016, Carruth was convicted of tluedree rape
and kidnapping o6mith by the 21st Judicial District Court for the Parish
Tangipahoa, Louisianand was sentenced to 8 years in state préson.

On September 18, 2015, Smith filed this lawstand Smith amended
her complaint on May 3, 2016. Smith alleges thatrGth’s acts violated her
Fourth and Fourteenth Amendment rights under thes@itution0 Smith
further alleges that Trabona is liable in both Imslividual and official
capacitiesand that Amite City and ACPD are liable undbtonell v.

Department of Socialé&vices of City of New York36 U.S. 658 (1978jor

4 R. Doc. 28 at 5 15.

5 Id. § 18.

6 Id.at 6 | 20.

7 Id.at 4 § 11.

8 Counsel for defendants communicated that Carruths wa
convicted via fax letter. R. Doc. 71.

9 R. Doc. 1.

10 R. Doc. 28 at 9 { 31



their failure to supervise and train Carruth andestvise prevent him from
raping Smith Smith also brings state lamegligenceclaims and seeks to
hold Amite City and Trabona liable foCarruth’'storts under a theory of
respondeat superio® Smith seeks damages, attorneys’fees, and édsts.
Defendants now move for summary judgment, arguingreé is no
evidence indicating that Trabona or anyassociatedvith ACPD had any
knowledge of Carruth’s [eged attack of A.B.and therefore there is no
evidence tdink Carruth’s attack on Smith and the actions of TradokCPD,
and AmiteCity.»* Additionally, Chief Trabona argues he is entitledthe
defense of qualified immunitip. In support, defendansubmit the affidavit
of Trabona as well as deposition testimony of Trabona and Dtes
Michael Moore and Dale Athmann of the TangipahoaighaSheriff'sOffice

(TPSO)1* Smith filed a respons€and defendants replied.On January 31,

11 Id. 1 32.

12 Id. at 67 § 26. Plaintiffs amended complaint did not name
ACPD as a party, as Amite City Police Departmennad a juridicial entity
separate and distinct from Amite City and is notearable to suitSee Tracie
v. Foster No. 075754, 2®M8 WL 1834466, at *2 (E.D. La. Apr. 23, 2008).

13 Id. at 10  33.

14 R. Doc. 40.

15 R. Doc. 401 at 6.

16 R. Doc. 4065 (Trabona Affidavit); R. Doc. 4® (Moore
Deposition); R. Doc. 4/ (Athmann Deposition); R. Doc. 48 (Trabona
Deposition).

17 R. Doc. 45

18 R. Doc. 51



2017, Smith fied a sutreply’® and defendants filed a response to Smith’s

sur-reply.20

II. LEGAL STANDARD

Summary judgment is warranted when “the movant shtivat there
IS no genuine dispute as to any material fact darmaglrhovant is entitled to
judgment as a matter of law.” Fed. R. Civ. P. 56¢&F also Celotex Corp. v.
Catrett, 477 U.S. 317, 3223 (1986) Little v. Liquid Air Corp, 37 F.3d 1069,
1075 (5th Cir.1994). When assessing whether a dispute as toreatgrial
fact exists, the Court considers “all of the evideimn the record but refrain|[s]
from making credibility determinations or weighitige evidence.”Delta &
Pine Land Co. v. Nationwide Agribusiness Ins.,G30 F.3d 395, 39®9
(5th Cir. 2008). All reasonable inferences are warain favor of the
nonmoving party, but “unsupported allegations ofidafvits setting forth
ultimate or conclusory facts and conclusions of lw insufficient to either
support or defeat a motion for summary judgmen®&alindo v. Precision
Am. Corp, 754 F.2d 1212, 1216 (5th Cir. 198%ge also Little37 F.3d at

1075.

19 R. Doc. 67.
20 R. Doc. 70.



If the dispositive issue is one on whidietmovant will bear the burden
of proof at trial, the movant “must come forwardhvevidence which would
entitle it to a directed verdict if the evidencentaincontroverted at trial.”
Int1 Shortstop, Inc. v. Rally’s, Inc939 F.2d 1257, 12685 (5th Gr. 1991).
The nonmoving party can then defeat the motion ibdyeg countering with
evidence sufficient to demonstrate the existence @enuine dispute of
material fact, or “showing that the moving partgi@dence is so sheer that it
may not persuadéhe reasonable fadinder to return a verdict in favor of
the moving party.”ld. at 1265.

If the dispositive issue is one on which the nonmgwarty will bear
the burden of proof at trial, the moving party msatisfy its burden by
merely pointing out lat the evidence in the record is insufficient with
respect to an essential element of the nonmovintyjgalaim. See Celotex
477 U.S. at 325. The burden then shifts to themowing party, who must,
by submitting or referring to evidence, set outd@pe facts showing that a
genuine issue existsSee idat 324. The nonmovant may not rest upon the
pleadings, but must identify specific facts thataddish a genuine issue for
trial. See, e.g.id.; Little, 37 F.3d at 1075 (“Rule 56 mandates theremff
summary judgment, after adequate time for discoweng upon motion,

against a party who fails to make a showing sudfiti to establish the



existence of an element essential to that paragecand on which that party

will bear the burden of prodt trial.” (quotingCelotex 477 U.S. at 322)).

[11. DISCUSSION
Smith’s federal claims are brought under 42 U.§A983. Section
1983 provides:
Every person who, under color of any statute, oadice,
regulation, custom, or usage, of any State or Tenyior the
District of Columbia, subjects, or causes to bejsated, any
citizen of the United States or other person withthe
jurisdiction thereofto the deprivation of any righprivileges, or
immunities secured by the Constitution and lawslklheliable
to the party injured in an action at law, suit iquéty, or other
proper proceeding for redress.
42 U.S.C. § 1983 Theelements of a section 1983 cause of action area (1)
deprivation of rights secured by federal law (2atloccurred under color of
state law, and (3) was caused by a state a®ee Victoria W. v. Larpenter
369 F.3d 475, 482 (5th Cir. 2004).
A. Qualified Immunity
Defendants first argue that Chief Trabona is eaditto qualified

immunity.2? Qualified immunity shields government agents, suedheir

individual capacities, “from liability for civil danages insofar as their

21 R. Doc. 401 at 6.



conduct does not violate clearly established statuor constitutional rights
of which a reasonable person would have knowBehrens v. Pelletier516

U.S.299, 305 (1996) (citation omitted). The defenseguwélified immunity

Is unavailable in a suit against a state actor isdfficial capacity but is

available in situations in whica government actor is suéd his individual

capacity.Kentucky vGraham, 473 U.S. 159, 166 (1985).

If a party asserts the defense of absolute or §edlimmunity in good
faith, the burden shifts to the nonmovant to reibubDisraeli v. Rotuna489
F.3d 628, 631 (5th Cir. 2007)To rebut an absolute or qualified immunity
defense, the plaintiff may not simply rely on ab¢igns in the pleadings, but
must produce competent summary judgment eviden@nga genuine
issue of material fact.Morales v. Boyd 304 FE App’'x 315, 318 (5h Cir.
2008). Specifically, the plaintiff must identify d&ss supporting the
conclusion that (1) “the defendast’conduct violated [the plaintiff]
constitutiona right” and (2) the “defendant’s conduct was ohijeely
unreasonable in light of clearly established lawted time of the violation.”
Terry v. Hubert 609 F.3d 757, 761 (5th Cir. 2010) (citation orad}.“The
very action in question need not previously haverbéeld unlawful for a
constitutional violation to be clearly establishedd. at763. Instead, the

“unlawfulness [of the defendast’conduct] must be apparent,” and “the



contours of the right must be sufficiently clearatha reasonable official
would understand that what he is doing violates thght.” Id. Finally, in
deciding ths question, the facts alleged must be taken in ligget most
favorable to the party asserting the injurBrosseau v. Haugerb43 U.S.
194, 197 (2004).

As a threshold matter, defendants argue that timano underlying
constitutional violation becaug@arruth was ofiduty and hisactions were
‘purely private’22 There is no question, and defendants do not disphée
rape and kidnapping violate clearly establishedhtsgf committed by state
actorsunder color of law See, e.g., Doe v. Taylor Indepch. Dist. 15 F.3d
443, 45152 (5th Cir. 1994) (holding that sexual abuse aithtion of bodily
integrity clearly violate substantive due procegghts under Fourteenth
Amendment);McClendon v. City of Columbja&305 F.3d 314, 3386 (5th
Cir. 2002) éame). Instead, defendants argue Carruthnedscting under
color of law.

Defendants are correct that not every actiorunsler color of law
simply because the actor is a public offici&®mith v. Winter782 F.2d 508
512 (5th Cir. 1986) However, the definition of “acting under color dase

law” in section 1983 actions is broad, and covatsations in which the

22 R. Doc. 401.



defendant possesses power “by virtue of state la@ mmade possible only
because the wrongdoer is clothed with the autlyaritstate law.” West v.
Atkins 487 U.S. 42, 49 (1988) (quotingnited States v. Classi813 U.S.
299, 326 (1941)0Other cases have defin&ander color of state latas acting
under “pretense of law.Screws v. United State325 U.S. 91, 111 (1945 A
defendant in a section 1983 suit “acts under cofstate law when he abuses
the position given to him by the StatalVest 487 U.S. at 50 (citinylonroe
v. Pape 365 U.S. 167, 172 (19%1

Further, this Circuit has long recognized that “wlner a police officer
Is acting under color of law does not depend orydtatus at the time of the
alleged violation,”United States v. Tarpley45 F.2d 806, 809 (5th Cir.
1991) (citation omitted), and officials who act fourely personal reasons do
not “necessarily fail to act under color of lawld. (quotingBrown v. Miller,
631 F.2d 408, 41(6th Cir. 1980).

Smith testified thatwhen she encountered Carruth, he flashed his
police badge, handcuffed hédjrandizedher,andplaced her under arresi.

ShesaidCarruth then puberin the back of his vehicland threatened her

with prostitution charges and j&f. According to Smith, Carrutbontinued

23 R. Doc. 452 at 34; R. Doc. 4010 at 11.
24 Id. at 1213.
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to drive with Smith until he reached a secludedaaiddew his weapomgnd
raped her. Smith'sestimony regarding herape and kidnappinghowa
violation of clearly established righteat occurred under color of state law
Carruth’'sbehaviorresembles the behaviof the defendanbfficer in United
States v. Tarpley®> In Tarpley, the Fifth Circuit affrmedhe finding that
Tarpley acted under color of law when he assaudtedan who had an affair
with Tarpley’s wife in Tarpley’s home. Thigarpleycourt noted that Tarpley
used his service weapon, identified himself aslecp officer, claimed to have
authority to assaulthe victim by virtue of being an officer, and thae “air
of official authority pervaded the entire incidént945 F.2d at 809.As in
Tarpley, there is evidence that Carruth used his badge aedpon,
identified himself as a police officer, threatened to hseauthority to arrest,
charge, and jail the victim, and used his positodrauthority to intimidate
the victim into complianceThis issufficient evidence for a jury to find that
Carruth actedunder petense of lawthat he tookactions possiblenly
because afhepower granted to him under state law, and thatbiesad this

authority. Defendantsthreshold argument that there was no counsional

25 Tarpleywas a criminal case and evaluated “under coloawof'|
in the criminal statutes 18 U.S.C. 88 241 and 242 tbe meaning is the same
for both criminal and civil statutes, anlthrpley cites to civil cases for its
definition. 945 F.2d at 8089.

10



violation isthusunavailing.Defendants’ citationd two outof-circuit cases
with different factsdoes not alter that conclusion, especially in ligit
Tarley.26

That Carruth acted under color of state law does not gredinquiry
Plaintiff not onlyseelsto hold Carruth liable for his actions, shlsoseeks
to impose liability on Trabona RegardingTrabona’sclaim of qualified
iImmunity, Smith bears the burdeto demonstrateéhat Trabona'sconduct
violated clearly established laviealas v. Carpente©980 F.2d 299, 306 (5th
Cir. 1992). Thus,to hdd Trabona personally liabl&mith must show not
only a violation of her clearly established rightsut alsothat Trabona’s
conduct was objectively unreasonable in light o gxistence of a clearly
established theory glupervisoryiability. See Tayr, 15 F.3d at 45456.

Smith’'s amended complaint assertwo theories of supervisory
liability to hold Trabona liable. Specifically, heomplaint alleges that (1)
Trabona is liable because he was aware of Carrptiesiousattack on A.B.

and failed o stop Carruth from attacking Smithnd(2) that Trabona failed

26 R. Doc. 401at 10 (citingRoe v. Humkgl28 F.3d 1213, 1216 (8th
Cir. 1997) (police officer was not acting underaodf law when he sexually
assaulted minor because he was not on duty, nohiform, not wearing a
badge, and not carrying weapo#imand v. DeKalb Countyl03 F.3d 1510,
1514-15 (11th Cir. 1997) (police officer not acting unmdeplor of state law
when he forcibly broke into woman’s apartment aaged her).

11



to supervise and/or train Carruth.In terms of the first theoryt is clearly

established in thisircuit that supervisors of police officers can leble for

the actions of their officex; even if they did not participate those actions
if the supervisor “knew or should have knowrthat the allegedly
unconstitutional acts were occurring and [the su®r] acquiesced in
them?” Wanger v.Bonner621F2d 675, 680 %th Cir.1980)(upholding jury

instruction)

As to plaintiffs allegation thatTrabonawas aware that Carruth
committed the first attack on A.BIrabona contends thahereis no
evidence to support that allegon. Thushe could not havknown that the
attack on Smith was likely to occurThe evidence in the recordonfirms
Trabona’s positionand there is n@genuinedispute of fact as to whether
Trabona knew of Carruth’s attack on A.B. before 8nwas attacked.

According to the Tanigahoa Parish police report, A.B. was attacked on
August 11, 20148 TPSO Detective Moore was assigned to the cddeore
testifiedthat until Carruth was arrested (after the Smittaekt), Moore had
not discusse@arruthwith anyonefrom Amite City2° Moorewas also clear

that ACPD had no involvement with the investigation ar@uth until after

27 R. Doc. 28 at 49.
28 R. Doc. 671 at 15.
29 R. Doc. 406 at 87.

12



Carruth was arrestet? Moore said he had nkmowledge that A.B. reported
her attack to ACPD or Chief TraborrtdAdditionally, he testifiedthat despite
Amite City’s location in Tangipahoa Parish, TPSO and ACPD ar¢ no
affiliated in any wayt2 Moorealso testifiedhat to his knowledge, ACPD was
not notified via email of a description of a pers@fnnterestin the A.B. cas®.

Detective Dale Athmann of TPS@asthe lead detective on the Smith
attack He testified thahis involvement with the A.B. investigation was
limited to showingA.B. a photo lineup* Athmannsaid hewas not aware of
the A.B. attack until after Smith was attackes,that he could not have
informed ACPD about Carruth’s possible involvement with th8. attack
before Smith was attackeéd.Athmann, like Moore, testified that he did not
contact Trabona or anyormdsewith ACPD regarding Carruth until after
Smith was attackeék.

Finally, the record contains an affidavit and defpoa testimony from
Trabona. Trabonaattests thaA.B. never reported her attack bom or the

ACPD, and that neither Trabona nor anyoslse atACPD (aside from

30 Id. at 55.

31 Id. at 11112.

32 Id. at 11314.

33 Id. at 122. Moore did admit that he was “not certaid.
34 R. Doc. 467 at 10.

35 Id. at 35.

36 Id. at 58.
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Carruth) had knowledge of the A.B. attacktil after Smith was attacked.
Further, Trabona testified thaedid not know anythingboutCarruth and
either A.B. or Smith until afteCarruthwas arrestec® In fact, Trabona
testified that he called the Sheriff of Tangipalirexish to telhim that he did
not appreciate being kept in the d&fk.

For purposes of qualified immunitghis lack of evidencendicates that
Smith has not met her burden to show that Trabonewkof Carruth’s
previous actions and failed to stop him from atiagkSmith.At this stage,
Smithcannot rest on the allegations in her complaint tfrabona or others
within the ACPD knew of Carruth’s attack on A.Bastead, she must submit
evidence indicating there is at leastfactual dispute aboutTrabonéds
knowledge See Mittell v. Forsyth 472 U.S. 511, 526 (1985). Smith has
failed to do so.Therefore, Trabona conduct wasnot objectively
unreasonableandTrabonais entitled to qualified immunity against Smith’s
claims that Trabona knew or should have known @atruth would attack
Smith.

Next, Smith asserts that Trabona is liable for faigure to train or

supervise Carruth in a manner that would have preag Carruth from

37 R. Doc. 4065 at 23 1 6, 1113.
38 R. Doc. 408 at 102.
39 Id.

14



violating her rights. The Fifth Circuit has adogta threepart test for
individual supervisory liability in the context of police aférs. See Taylor
15 F.3d at 452. The test requires plaintiffs towl1) the police chief failed
to supervise or train the officer, 2) a causal cection existed between the
failure to supervise or &in and the violation of the plaintiff's rights, dr8)
such failure to supervise or train amountedltdeliberate indifference.rd.
at 45253 (quotation omitted) Therefore, Smith cannot overcome Trabona'’s
qualified immunity withoutshowing that Tralona’s failure to train or
supervisenvas objectively unreasonable in light of the reqmentnot tobe
deliberatdy indifferent to her rights.See Hare v. City of Conrinth, Mis435
F.3d 320, 3Z-28 (5th Cir. 1998) (explaininghteraction between quaikfd
Immunity’s objective unreasonablenesstandardwith failure to train’s
deliberate indifferencstandarq; see alsoThompson v. Upshur Cty., TX
245 F.3d 447, 460 (5th Cir. 2001) (noting that wreedefendant moves for
summary judgmentbasedon qualified immunityon deliberate indifference
claims, plaintiff must show that “all reasonabldi@éls similarly situated
would have then known that tHé&ilure to train]” constituted deliberate
indifference in violation of the Constitution).

As to the first pong,the evidence on training is that the ACPD had a

field officer training policy where the sergeants would take héws on “ride

15



alongs” to teach them *what to do out thefe.’/ACPD also had a policy of
requiring at least 20 hours yearly of trainingsaobjects including use of
force, weapons training, harnd-hand combat training, first aid, and legal
training2! Trabona also testified that he was unclear assalkpartment’s
disciplinary policy and that ACPD did not read otp&in its policy and
procedural manual to its officers.

The existence of ACPD’ield officer training policy, the 20 hour
requirement, angbolicy and procedure manual is evidence that ACR h
some training.Smith contends that this training is insufficiebtit points to
no specific deficiencies in the training itself. Beven assuming that there
were deficiencies INACPD’s training policies,Smith has submittecho
evidencethat this “failure” was causally connected to the viaodext of her
rights or that the failure to supwese or train amounted to deliberate
indifference. Merely showing that additional training would habeen
helpful or that the injury “could have been avoidefdthe employee had
better or more training is insufficien€onnick v. Thompsq®m63 U.S. 5168

(2011).

40 R. Doc. 408 at 15.
41 Id. at 4243.
42 Id. at 66, 103.
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In this context, a showing of deliberate indiffecergenerally requires
“a showing ‘of more than a single instance of tleekl of training or
supervision causing a violation of constitutionaghts.” Burge v. St.
Tammany Parish336 F.3d363, 370 (5th Cir. 2003) (quotingpshur Cty,
245 F.3dat459) (Burge Il); see also Thompso’d63 U.S. at 62°A plaintiff
must demonstrate at least a pattern of similaratiohs arising from
training or supervising that is so clearly inadetpuas to be obviously likely
to result in a constitutional violation.Brumfield v. Hollins 551 F.3d 322,
329 (5th Cir. 2008) (internal modifications and gaton omitted).Further,
the plaintiff must demonstrate that the superviwbiose alleged deliberate
indifference caused the violation had actual or cordtva knowledge of the
pattern of similar violationsSee Pineda v. City of HoustoR91 F.3d 325,
330 (5th Cir. 2002). And while there is a limited exception for single
incident liability, this exists only “where the fiscgiving rise to the violation
are such that it should have been apparent to sugdrvisor] that a
constitutional violation was the highly predictabnsequence of a
particular policy or failure to train.”Burgell, 336 F.3d at 33 (citation
omitted)

Smith does not offer evidence to suppagattern As described above,

Trabona was not aware of tliest attack on A.B.There is no evidence of a

17



complaint from A.B.to Trabona or the ACPBdditionally, Trabona testified
thatCarruth had a clean record before Trabona hireddnh that there had
been no complaints regarding Carruth between time the was hired and
when Trabona suspended him after his arfésEmith has producedo
evidence that anyone complained about Carruth'sakemn before his
attacks and no evidence that other officers with ACPD woitted similar
violations Thus, Smith has failed t€howa “pattern of similar violation
that wouldgiveriseto failure to train or supervise liability.

Further,the limited singleincident liability exception does not apply
here because there is no evidence that Carruth&clatwas the “highly
predictable consequence” of his alleged lack ointireg.#4 Brumfield, 551
F.3d at 329.Everyone, let alone police officers, should know tmrape, and
courts have consistently rejected “obvious” faildoetrain arguments when
common sense dictates that the violation should megpuire training to

avoid. See, e.g., Walker v. City of New Y94 F.2d 293, 29300 (2d dr.

43 R. Doc.40-8 at 28, 45.

44 The Fifth Circuit described circumstances wherevduld be
appropriate to find failure¢o-train liability based on a single incident in
Brown v. Bryan Cty., OK219 F.3d 450 (5th Cir. 2000). Brown, the court
noted that police officers regularly encounter ations in which use of force
will be necessary, and therefore it is obvious dghly predictable that a
total failure to train officers on use of force mikesult in excessive force
violations. Id. at 462. Based on this obviousness, the shigtedent
exception was appropriatéd. These circumstances are not present here.

18



1992) (rejecting failure to train not to perjuredaprosecute the innocent
argument)Andrews v. Fowler98 F.3d 1069, 1077 (8th Cir. 1996) (“In light
of the regular law enforcement duties of a poliffecer, we cannot conclude
that there was a patdpobvious need for the city to specifically treoffficers
not to rape young women.Barney v. Pulsipherl43 F.3d 1299, 1308 (10th
Cir. 1998) (“Specific or extensive training hardlgems necessary for a jailer
to know that sexually assaulting inmateshappropriate behavidh. It goes
without saying that police officers should not re@gutrainingor special
supervisionto know not to rape and kidnap.

Because Smith has not met her burden to show aat@osnection
between any alleged failure tain or supervise Carruth and the violation of
her rights, Trabona is entitled to qualified immtynon Smith’s falure to
train/supervise claimsThereforeasTrabona has qualified immunity as to
all of Smith’s section 1983 claims against him iis Individual capacity,
Trabona intitledsummary judgment as to these claims

B. Liability of Amite City and Trabona in his Official
Capacity

Smith’s suit also seeks to hold Amite City and Toah(in his official
capacity)liable for the actions of CarrutiA suit against a government officer
“in his official capacity” is the same as a suitaagst the government entity
of which he is an agentSee Burger. Parish of St. Tammany87 F.3dat

19



468 (5th Cir. 1999) (citinyicMillian v. Monroe Cty., Ala520 U.S. 781, 784
85 (1997))(Burge ). Thereforefor the purposes of this section the liability
of Trabona andhe liability of Amite City will be treated as ona the same

In section 1983 suits, municipalities cannot bedhkhble under a
theory ofrespondeat superiorPineda 291 F.3dat 328 Instead, the Court
must apply theMonell test, which ensures that municipalities are held
responsiblenly for “their ownillegal acts.”Connick v. Thompsqib63 U.S.
51, 60 (2011) (emphasis in original)Section 1983 municipal liability
requires proof of three elements: (1) a policymak2) an official policy or
custom, and (3) a violation of constitutional righwhose “moving force” is
that policy or custom.Davis v. Tarrant Cty., Tex565 F.3d 214, 27 (5th
Cir. 2009) (citations omitted).

Thus, a plaintiff seeking to impose liability onnaunicipality under
section 1983 must “identify a municipal ‘policy’ @ustom’that caused the
plaintiffs injury.” Bd. of Cty. Commts of Bryan Cty. v. Brow520 U.S.
397, 40304 (1997). A policy need not itself be unconstibnial to satisfy
Monell. City of Canton v. Harris489 U.S. 378, 387 (1989The Fifth Circuit
has identifiedat leastthree ways in which plaintiffs may meet their bunde
to show a policyr custom See Burgé, 187 F.3dat471. The first two involve

direct action by a “policymaker,” either in the forof generally applicable

20



policies or specific, directed action$d. The third involves a failure to act
by policymakers when “the need take some action to control [its agents]
is soobvious, and the inadequacy of existing pracsiodikely to result in a
violation of constitutional rights, that the polmoyker. . .can reasonably be
said to be deliberately indifferent to the neétt: (quotingCanton 489 U.S.
at 390)(internal modifications omitted)

Smith’s alleged basis falonellliability is thatTrabona and Amite City
adopted potiies and customs that caused the violation of lygts, and that
defendants failure to train/supervise Carruth evinces delildera
indifference Defendants’ motion for summary judgment arguest tACPD
had no policy or custom that can fairly be callé@ tmoving force” behind
the violation of Smith’s rights, and that théailure to stop Carruth wasot

deliberate indifferenceo a risk that Carruth would violate Smith’s rigttts

45 R. Doc. 401 at 1213. Smith argues in her response that
defendants did not move for summary judgment deetofailure b trainand
“failure of policy” claims. SeeR. Doc. 45 atl7. But defendantsnoved for
summary judgment on all of Smith’s section 1983mnls, and they point out
the lack of evidence establishing any causal liakneen the actions, policies,
or customs of defendants and the violation of Sraitights. SeeR. Doc. 40
1 at 1213. Therefore, Smith bears the burden of showindispute of
material fact for all of her section 1983 claimfidacannot simply allege
without support that defendants have notwad for summary judgment on
all of her claims.See Celotex477 U.S. at 3223.

21



1 Policies or Customs

As to Smith’s first basis foMonell liability, Smith identifiestwo
“‘unwritten” policies or customs thahe argues caused thmlation of her
rights. First, she points to Trabona’s allegedigobf requiringwomento
come irto thepolice departmento file a written complaint against officers
and requiringhe complainantso sign a form that acknowledges thaey
can be proscuted if they arenot telling the truth*® Second, she argues
Trabona had a custom of allowing his officers tcee ubteir badges and
handcuffs “to get women?

As to thefirst policy, Trabona testified that the police depaght
requirescertain complaints regarding officer conduct tao&de in personsg
Smith argues that this poliagg applied against women in a discriminatory
manner and thatequiring women to come io the department toeport
misconduct discouragewgictims from actually fiingcomplaints*® But
Trabona’s testimony indicatdlat this“in-person” complainpolicy is not
limited to women making complais. Although Trabonatestifiedthat one

reasonfor this policyis to prevent a man from being falsely charged, he

46 R. Doc. 45 at 12.

47 Id. at 20.

48 R. Doc. 408 at 4547.
49 R. Doc. 45 at 19.
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also said thepolicy applies to situations in which a person, enat female,
complained about a rude officer who pulled him er aver 50

Regardless, even if the policy was as Smith alleges argument that
it wasthe maoving force behind the violatioonf her rightsis meritless. The
‘moving force” analysis requires thatiorous standards of culpability and
causation. . .be applied to ensure that the municipality is netdhliable
solely for the actions of its employee[sBtyan Cty, 520 U.S. at 405see
alsoMason vLafayette CityPar. Consol. Gov, 806 F.3d 268, 280 (5th Cir.
2015) (holding that moving force inquiry requirdsosving of causation and
culpability). As to causation, “a plaintiff must show a direcausal
connection . . . between the policy rad the allegd constitutional
deprivation.” Mason 806 F.3d at 280 (quotinkraire v. City of Arlington
957 F.2d 1268, 1281 (5th Cir. 1992)). “The “movifogce” inquiry imposes a
causation standard higher than “but for” causatida.. As to culpabiliy, the
applicable standard in this context is deliberateifference, or a showing
that the City “promulgated the policy with ‘delibete indifference’ to the
known or obvious consequences that a constitutigioddtion would result.”
Id. (quotingPiotrowski v. City of Housto/237 F.3d 567, 579)Heightened

negligence is insufficient to satisfy this standartd.

50 Id. at 4748.
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Smith fails on both causation and culpability. Téé no evidencef
a direct causal connection betwettms policyand Carruth’s attack.Smith
submits no evidence that this policy actually disc@ged complaints or that
women would have filed complaints agairasty officer,much less Carruth,
but for this policy. And there is no evidence suggesting that but fas th
policy, the attack on Smith would not have occurr&ith’s argument that
this policy “transmits the wrong message to Cartéthalls flat under
Monells causation standardhere is simplyo evidence that this policy was
the “moving force” behind the violation oh8th’s rights. See Lewis v. Pugh
289 F. App’x 767, 73-76 (5th Cir. 2008) (rejecting argument that inadetgua
complaint policy was moving force behind policeicdir’s rape because there
was no direct causal link between policy and cdasional violaton).

As to culpability, given the lack of evidencendicating a risk of
Carruth’s behavior, there is no basis to find thlafendants adopted this
policy with “deliberate indifference to the knowm obvious consequences
that a constitutional violation wdd result.” Mason 806 F.3d at 280
(citation omitted). Without evidence of the risk Garruths violating

Smith’s rights, much less defendants’awarenessiofrisk, it cannot be said

51 R.Doc. 45 at 14.
24



that this policy was adopted deliberately and withieegard to thiarisk. See
Burge I, 336 F.3d at 371.

The second “policy” argued by Smith can be distlliato an allegation
that Trabona acquiesced in his officers’ use ofrtbadge and handcuffs to
date women and engage in sexual activities withmtheSmith poinsg to
Trabona’s testimony thale tells his officers that their badgéwill get
[them] in trouble with womeri becausewomen are attracted to men in
uniform 52 Trabona also testified thdte thinks he remembers telling his
officers not to use their handdsffor “kinky stuff.”s3

As a threshold matteifraboné& statements do not suggest that ACPD
had apolicy or custom to allow officers to usbeir badgs or handcuffs in
romantic pursuits Further, Smith submits no evidence that poliffee@rs
persistently or commonly used their badges and bkafigl in romantic
pursuits so that such conduct fairly represents BGhlicy. Unwritten
policies or customs will not be considered “offigilicy” under section 1983
unless they qualify as “persistentjdespread practice . . . , [that] is soO
common and well settled as to constitute a custbat fairly represents

municipal policy.” Webster v. City of Housto735 F.2d 838, 841 (5th Cir.

52 R. Doc. 408 at 106108.
53 Id. at 105.
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1984) (en banc). Indeed, other than Carruth’'sgelteconduct, Smith has
not producedevidencethat anyACPD officer misused his handcuffs and
badge “[l]solated violations are not the persistenften repeated, constant
violations that constitute custom and policyMason 806 F.3d at 280

(quotation omitted).

Because Smith cannot show that the policies she complafiwerethe
moving force behind the violation of her rights amgre adopted with
deliberate indifference, her section 198&imsfor these policiedalil.

2. Failureto Train/Supervise

Smith’s final basidor section 1983 onellliability is that defendants’
failure to train and/or superviseaused the violatiorof her rights34 In
limited circumstances, a municipality’s failureti@in “may rise to the level
of an official government policy for purposes[séction] 1983.”"Thom pson
563 U.S. at 61.“A municipality’s culpability for a deprivation ofights is at
its most tenuous where a claim turns on a failusetrain.” Id. (citing
Oklahoma City vTuttle, 471U.S. 808, 8223 (1985).Thestandard of poof
required to establish defendants’ failure to trampervise is the same as

required for Trabona'’s allegaddividualfailure to train/supervise Carruth.

54 Smith uss “train” and “supervise” interchangeably and does
not flesh out her claims individually as to hereatitpt to show deliberate
indifference.
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See Taylor 15 E3d at 453 (“The Court’s reasorg [in City of Canton v.
Harris] in assessing a municipality’s liability [for faite to train/supervise]
leads us to use the same standard in assessingdandual supervisor’s
liability under [section] 1983.")Roberts v. City of ShrevepoR97 F.3d 287,
293 (5th Cir. 2005)As above, Smith must show causal connection between
the failure to supervesor train and the violation diferrights, andthatsuch
failure to supervise or train amowstb deliberate indifferenceThompson
563 U.S. at 61see alsdMesa v. Prejean543 F.3l 264, 274 (5th Cir. 2008
Merely showing that additional training would haleen helpful or
that the injury “could have been avoided” if the gloyee had better anore
training is insufficient. Thompson563 U.S. at 68 Plaintiff must also show
culpability; she must establish defendants’ “conscialisregard for the
consequences of their actietthe ‘deliberate indifferenceinecessary to
trigger municipal liability.” Id. at 62 (quotingBryan Cty, 520 U.S. at 407).
Further, the causation prong wilbhbe satisfied without a showing that the
alleged training deficiency was the “moving fordehind the violation.ld.
at 59 n.5 (citinCity of Canton 489 U.S. at 38P In other words, failure to
train liability here requires a forceful showing bbth culpability and

causation.
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In City of Canton, Ohio v. Harristhe Supreme Court explained that
deliberate indifference in failure to train/ supeswicases can be shoemher
by establishing thatthe need to traims so obviousandso likely to result in
the violation of constitutional rights, or by shaowi a failure to act in
response to repeated complaimifsconstitutional violations. 489 U.S. at
390, 390 n.10.Again, Smith does not show that the failure to train w8as
obvious and so likely to result in the violation loér rights. There is no
evidence of a pattern of similar violations arisiingm a lack of training or
supervision, and the “singlecident” excepibn is unavailable for the same
reasongited earlier> See Brumfield551 F.3d at 32Burgell, 336 F.3d at
372. Therefore, Smith has not shown deliberate indiffex@on this basis.

As to failure to actn the face of complaints of previous violatigrigis
fails for the same reasons Smith’s claim againgtbbna in his individual
capacity fails.Thereis no evidencef repeated complaints of constitutional
violations36 Although there was a previous incident involving Qeh, there
IS no evidence that anyone associated with ACPD kraawledge of that
incident before Smith was attacked. Further, therse evidence of previous

violations by any ACPD officer, and fortiori there is no evidence that

o5 Seep. 18, note 44supra
o6 Seepp. 1£18,supra
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anyone associated with ACPD had knowledge of thawsktions. Finally,
Smith submits no evidence even suggesting Traben®C®D had a reason
to believe that previous violations occurred.

In response to the complete lack of evidenicat defendantsvere
awareof a pattern of violations, Smith respondsath) the evidence does
“not confirm” that Trabona and/oACPD did not know abouCarruth’s
attack onA.B.; 2) thatTPSOpulled Carruthoverwhile driving a vehicle that
matched the victim’s description days after A.Badack; 3) thatthere is
evidence hat someone with ACPD told Carruth about a pros¢itand
therefore was aware that Carruth used prostituaest 4) that the Court
should discountTrabona’s affidavit and testimony because of altege
inconsistencies between the affidavit and Trabom&pasition5” These
arguments are unavailing.

First, defendants do not have the burden to prthwat Trabonaand
ACPD were unaware ofthe attack on A.B As plaintiff, Smith bears the
burden to demonstrate this knowledge, and defersl@anh meet their
burden on summary judgment by merely pointing duwdttthe evidence in

the record is insufficient.See Celotex477 U.S. at 325. Smith must,ith

57 R. Doc. 45 at 714.
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evidene, set out specific facts showing a genuine dispftRact exists. Id.
at 324.She has failed to do so.

Second, that TPSO pulled over Carruth days afterAlB. attack does
not create an issue of fact asA€PDs awareness.Former TPSO patrol
officer Christopher Sollie attests that after A.B. was eltead, TPSO sent out
a departmental message with the victim’s descriptibher assailant and his
vehicles8 About two dayslater, Sollie stoppeda vehicle that matched the
description3® Sollie identified the driver as Carruth, let Carruth go, and
reported the stop to his superior at TP8O0But there is no evidence that
Sollie or anyone else at TPS@Id ACPD about this stap That TPSO, an
entity unaffiliated with ACPD, stopped Carruth imdustis not evidence that
ACPD was aware of the stop. And given thek ofevidenceto suggesthat
Trabona orACPD wasaware of the stop or Carruth’s attack on A.B., any
inference of knowledge based on the stop woulddr@asonable.

Third, Smith arguesthat Caruth admitted to his arresting officers that
someone with ACPD toldhim about a prostitute, and therefore it can be

inferred that someone with ACPD knew Carrgtinsorted with prostitutes

58 R. Doc 452 at 220 9 3.

59 Id. §6.

60 Id. at 221 99 9.

61 R. Doc. 67 at 3R. Doc. 671 at 7.
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This argumentfails because soliciting prostitutes is not sufficienglynilar
to rape and kidnapping. Apattern of violationquees more than “any and
all bad or unwise acfg” the “prior acts [must] be fairly similar to what
ultimately transpired."Estate of Davis v. City of N. Richland Hil06 F.3d
375, 383 6th Cir. 2005)citations omitted)

Finally, Trabona’s affidavit and testimony are pmtly consistent in
terms ofTrabona’s lack of knowledge regarding A.B. and @dhy and his
lack of knowledge that ACPD had amyarenessaboutA.B. and Carruth
Therefore, Smith has failed to carry her burdershowing specific factual
disputes as to the defendants’awareness of Casrp#st behavior.

In sum, Smith seeks to hold defendants liable fairtfailure to train
and/or supervise Carruth, arguirtat this wasleliberate indifference to the
obvious riskthat Carruth would attack Smith But there is no evidence
suggesting that the defendants were aware of Casrattack on A.B., there
IS no evidence suggesting that defendants were ewdrany prgious
complaintsregarding a pattern of violationgnd there is no evidence
suggesting that anyone even complained about Carriliherefore, it cannot
be said that defendants were indifferent to ank,msuch lesgleliberately
so. Without some showinthat defendants chose to ignore an obvious risk,

there is no deliberate indifferenc8ee Bryan Cty 520 U.S. at 41, Canton
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489 U.S. at 389.And as to supervision, there is no deliberate ifedénce
because defendants had no knowledge, actual oteostisre,of any reason
for additional supervisionSee Bryan Cty 520 U.S. at 4113.

Even if Smith could show deliberate indifferenchgeshas failed to
show that the failure to train or supervise was th@&ving force behind the
violation of her riglts. Again, police officers should not need training to
know not to rape, and it cannot be said that a [adhis training, without
more, caused Carruth to rape SmithTherefore, Smith’s failure to
train/supervise claims fail.See Lewis289 F. Appx & 771-73 (rejecting
failure to train/supervise claim against police degmnent after officer raped
victim).

For the foregoing reasons, summary judgment in eda ts’ favor is
warranted on all of Smith’s section 1983 claims.

C. StatelLaw Claimss2

Defendants also move for summary judgment on Smitlbuisiana
tort claims. As to Trabona, Smith asserts clainfsnegligent hiring,

negligent training, and negligent supervisinShe also seeks to hold

62 Because defendant Carruth did not move for summatgment
on Smith’s federal claims, those claims remaind the Court retains subject
matter jurisdiction.

63 R. Doc. 28 at 8 | 26.
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defendants vicariously liable througtespondeat sperior for the torts
committed by Carrutl§4
1 State Law Immunity

Defendants first argue that Trabona has immunityarrLa. Stat. Ann.
§9:2798.1(B). This statute provides that “[lJiabjlshall not be imposed on
public entities or their officers or employees b&sgoon the exercise or
performance or the failure to exercise their pah@king or discretionary
acts when such acts are within the course and socopeeir lawful powers
and duties.”ld. The immunity does not apply to “acts or omissiortsch
constitute criminal, fraudulent, malicious, inteorial, willful, outrageous,
reckless, or flagrant misconduct.” La. Stat. Anf8. 9:2798.1(C)(2).
Additionally, the Supreme Court of Louisiana haardled that the immunity
protects discretionary actiowhen that discretion is grounded in social,
economic, or political policy, and does not protexattion taken at the
operational level.Fowler v. Roberts556 So. 2d 1, 15 (La. 1989).

In determining whether the immunity applies, theu@omust first
determine if Trabona had a choice in how to at¢tl. Smith arguesthat

Trabona’s “decisions and actions or omissions were not discretionary,’

64 Id.
33



and therefore the immunity should not appdyBut Smith’s arguments have
regularlybeen rejected, with both state and federal couotdihg that the
hiring, training, and supervision policies of Loiasa police entities are
discretionary.See, e.gSmith v. Lafayette Parish Sheriff's De@74 So. 2d
863, 868 (La. App. 3 Cir. 2004) (“Sheriff BreauxXisring/ retention policy
was a discretionary ac¢j; Hoffpauir v. Columbia Cas. CoNo. 12403, 2013
WL 5934699, at *12 (M.D. La. Nov. 5, 2013) (findinthat “the hiring,
training, and supervision policy of the . . . SligsxiDepartment is a
discretionary funaon”); City of Shreveport397 F.3dat296 (finding hiring,
training, and supervisory policies of police chtiefbe discretionary). Smith
points to La. Stat. Ann. 8§ 40:2401, which mandatesning for peace
officers, but this statute does not require/apecifictraining, and it leaves
the choice of training to the discretion of law erdement. See Romain v,
Governor’s Office of Homeland Seblo. 14-660,2016 WL 3982329, at *13
14 (M.D. La. July 22, 2016) (rejecting same arguineamsed on La. Stat..
§ 40.2401).

Because Smith points to no statute mandating a&yol procedure as

to ACPD’s hiring, training or supervision, the furoms are discretionary and

65 R. Doc. 45 at 15.
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La. Stat. Ann. §9:2798.1 affords Trabona and AnGitty immunity 86 Smith
does not arguehtat any action by Trabona was “criminal, fraudulent
malicious, intentional, willful, outrageous, reckte or flagrant misconai.”
Thus, La. Stat. Ann. 8§ 9:2798.1(C) does not apply. Therefsummary
judgment on plaintiff's state law negligence andligent hiring, supervision
and training claims against defendants is granted.

2. Vicarious Liability for Carruth’s Torts

Defendantsadditionally move for summary judgment on Smith’s
claims asserting that defendants should be liadrl€arruth’storts based on
respondeat superior Discretionaryimmunity does not apply to vicarious
liability, and defendants do not argue that it do8geHoffpauir, 2013 WL
5934699, at *13.

Under Louisiana Civil Code article 2320, an emploigeliable for the
torts committed by its employees if, at the timee #imployee was acting
within the course and scope of his employment. Cia. Code art. 2320;
Baumeister v. Plunket673 So. 2d 994, 996 (La. 1996). labrane v. Lewis

the Louisiana Supreme Court antlated four factors in considering whether

66 Defendants do not explicitly argue that the immuyrapplies to
Smith’s claims against Amite City as well, but thbé&in language of the
statute indicates that Amite City is immune as wella. Stat. Ann. §
9:2798.1(A).
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anemployer should be held vicariously lialdte the torts ofits employees

(1) whether the tortious act was primarily employmeooted; (2) whether
the violence was reasonably incidental to the penfance othe employee’s
duties; (3) whether the act occurred on the empleygremises; and (4)
whether it occurred during the hours of employmef62 So. 2d 216, 218
(La. 1974). No single factor is dispositive, and liability céde found even if
some of the factors are not mé&tlunkett 673 So. 2d at 997The focus of the
inquiry is determining “whether the employee’s fots conduct was ‘so
closely connected in time, place and causationiseemploymentduties as
to be regarded a risk of harm fairly abwtable to the employer’s business,

as comparedo “conduct motivated by purely personal considerations
entirely extraneous to the employer’s interestStith 874 So.2d at 866
(quotingLebrane 292 So. 2d at 218)The “scope of risks attributabte an
employer increases with the amount of authority drebdom of action
granted to the [employee] in performing” his wotktmert v. Hartford Ins.
Co., 559 So0.2d 467, 477 (L4990).

The question of course and scope of employmentnexa&d questia
of law andfact. Russell v. Noullef 721 So. 2d 868, 871 (La. 1998ates v.
Carusq 881 So. 2d 758, 761 (La. App. 4 Cir. 2004ach case must be

decided on its specific fact$d. at 762. Generally, an employégactions are
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within the course and scope of his employmenth&‘“conduct is of the kind
that he is employed to perform, occurs substarnytmaithin the authorized
limits of time and space, and is activated at leagtart by a purpose to serve
the employer.”Orgeron v. McDonald 639 So.2d 224, 22627 (La.1994).
That the primary motive of the employee is to bénkfmself does not
prevent the tortious act of the employee from faglwithin the scope of his
employment.Ermert, 559 So. 2d at 477. If the purpose Dserving the
employe’s business actuates the employee to any appreceddéat, the
employer is liable.Richard v. Hal] 874 So2d 131, 13738 (La.2004).

In police cases, Louisiana courts give special wetighheconsiderable
public trust and aunority wielded by police officers in performing the
vicarious liability analysis. SeeDoe v. Morris No. 111532, 2013 WL
3933928, at *4 (E.D. La. July 30, 2013) (citidgplewhite v. City of Baton
Rouge 380 So2d 119 (La. App. 1 Cir. 1979. In Applewhite, the court held
the City of Baton Rouge vicarigly liable for a police offices rape of a
woman while he was performing duties for the cityhe plaintiff in that case
was walking along the highway with companions wleeaniformed officer
ordered her into his police car to be taken toffivagrancy.ld. at 120.The
officer then parked his car and forced the plafriifengage in sexld. In a

civil suit brought by the victim, the City of BatdRouge maintained that the
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officer’'s actions were far removed from the course and ecop his
employment.The court found otherwise, emphasizing that theeff‘was
on duty in uniform and armed, and was operatinglecp unit at the time of
this incident.”ld. The court found significant that the officer “wable to
separate the plaintifffrom her companions becauslee force and authority
of the position which he heldltl. The court revieed Louisiana case law in
the police context and concluded that it considterteld employers
responsible for transgressive police behavior eNghe conduct wasiot
squarely within the offices’usual dutiedd. (citingCheatham v. Le®77 So.
2d 513(La. App. 1Cir. 1973) (holding City of Baton Rouge vicariously liab
for battery committed by police officer who wasumiform and armed but
off duty chaperoning private party outside of dityits); Bourque v. Lohy
248 So0.2d 901 (La.App. 1 Cir.1971) (insurer of City of New lberia cast in
judgment for certain torts committed by an-dfity, uniformed police officer
while using his private vehicle)). Th&pplewhitecourt summarized the
position of the Louisiana courtsy stating, “[iln short, . . where it is found
that a law enforcement officer has abused‘éipparent authoritgiven such
persons to act in the public interest, their emptayhave been required to
respond in damag€s380 So2d at 122.These cases make clear that officers’

duty status is not determinative of the vicarious ili&pinquiry.
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PostApplewhite Louisiana courthavecontinued to focus on abuse of
authority in determining vicarious liability for gmoyees in positioa of
power. InLatullas v. State658 So. 2d 80(QLa. App. 1 Cir. 1995)the
Louisiana First Circuit Court of Appeal held thea&t of Lousiana liable for
a prison guara@’'rape of a prisoner on prison grounds while th@rduvas in
charge of a prisoner work crewhe court reasoned that the guard whka
to separate the plaintiff from others and commi¢ ttape because of the
authority bestowed upon him by his employé&8 So2d at 804. The court
acknowledged that theape was “totally unauthorized . . . and motivabsd
. . .personal desiresld. The court nevertheless found vicarious liability
because the rape occurred while the guard wasn'gdtar his employer in
the control and supervision of inmates, and it Wa®ugh these duties that
this opportunity aroseld. at 80405.

In a similar ein isTurner v. State494 So.2d 1292 (La. App. 2 Cir.
1986). There a recruiting officer for the Louisiana National Gdanduced
four women to believe that he had the authoritgaaduct physical exams,
during which he touched them inappropriatelfil interviewing them for
induction into the National Guardd. at 1296. The court found the State

vicariously liable for the recruiting officer's axthecause the incident was
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made possible by the apparent authority of thetposithe officer held with
his employerld.

Louisiana Courts have focused on apparent authantyhonlaw
enforcement cases as well. Dismuke v. Quayno@i637 So. 2d 555 (La. App.
2 Cir. 1994) writ denied 639 So. 2d 1164 (La. 1994), the court affirmed th
finding that Grambhg University was vicariously liable for a rape
committed by one of its employs@cting as a camp counsel&37 So. 2d at
562. In doing sqthe Court noted that thoudhe employee was “technically
off duty,” the employee usesind abusethe supervisorauthority conferred
on him by theauniversityto get in close proximity with the victim and obser
her until she was aloneld. at 561562. See also Harrington v. Louisiana
State Bd. of Elementary &Secondary EJud4 So. 2d 845, 8532 (La. App.

4 QAr. 1998),writ deniedsub nom. Harrington v. Vellei728 So. 2d 1287 (La.
1998) (finding state vicariously liable for rapesitident in part because the
employee “abused his position of authority whemraged [the victim]”).

Although the Louisiana Supreme Court has foundiganious liability
in two police officer cases, the Court has not confed the issue in the
context presented here. Brasseaux v. Town of Mampthe Louisiana
Supreme Court found no vicarious liability for aff-duty officer’sassault.

752 So. 2A15,82123 (La. 2000) There, the officer was drinking at a bar
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when his friend started a fight. The officer showad badge only to protect
his friend and himself. Unlike here, there wasfimaling that the officer in
Brasseauxsed his position as a police officer to stage theaadt, or that the
officer otherwise abused his authority to create $ituation that led to the
harm. Further,Brasseauxinvolved a parttime dispatcher who never
performed (except on one day) the usuailties of police officers like
patrolling and making arrests, and tlBeasseauxcourt did not clearly
delineate whether it treated the employee as aealificer or a municipal
employee with less discretionld. at 821 (“However, we need not address
that particular finding at this time, for whether ltlassification is that of a
part-time time dispatcher or a police officer, it is t@n that [defendant] was
anemployeefthe Town of Mamou Police Department.Sge also idat 824
(“I therefore conalde that [defendant], at the time of the attacks wat a
police officer.”) (Lemmon, J., concurringbee also Russell81 So. 2d. 868
(finding no vicarious liability when oftluty officer became caught up in a
brawl at a private gathering).

In this cag, on the other hand, Smith testified that Carrstdged the
kidnapping and rape by using the authority and at@ments of his
position as a police officer. She said that Calnrigdentified himself as an

officer, displayed his badge, placed her undeest, handcuffed her, read
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her her rights, and threatened jail and chargedAlthough defendants
contend that Carruth did not “use his authorityofice power”to carry out
his attack on Smitlié the Court finds that plaintiffs evidence at leaatses

a genuine dispetof material fact that Carrutlsed and abused the apparent
authority granted by his position as a police @&fito kidnap and rap&mith.
And, the authority to make arrestsanintegral police function thatnbues
the officer with a public trust. At the same tint@js tremendous power
carries the concomitant risf abuse That risk, in a context where an officer
uses the power and authity of his position as a police officer to isoladad
subdue a victim, is a risk of harm that a jury ab@ihd attributableto the
officer's employer which cloaked him with that apparent authorit$ee
Sampson v. City of New Orlegr$o. 041052, 2005 WL 14908, at *3 (E.D.

La. Jan. 3, 2005

67 R.Doc. 452 at 34; R. Doc. 4610 at 1113.
68 R. Doc. 401 at 15.
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V. CONCLUSION

For the foregoing reasons, the Court GRANTS sumnuagdgm entfor
defendantson all of Smith’s federal claims and on Smith’s tetdaw
negligence claimsThe Court DENIES summaryjudgment on Smitti&ims

that defendants are vicariously liable for Carrattorts under state law.

SARAH S. VANCE
UNITED STATES DISTRCT JUDGE
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