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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF LOUISIANA

FABIAN ESPARZA, CIVIL ACTION
Plaintiff
VERSUS NO. 154644
KOSTMAYER CONSTRUCTION, SECTION: “E” (1)
LLC, ET AL.,
Defendants

ORDER AND REASONS

Before the Court iflaintiff's motion to conditionally certify a collective action

under the Fair Labor Standards Act and to faciditadtice under 29 U.S.C.&8L6(b)?
BACKGROUND

This is a collective action filed by PlainftiFabian Esparza (“Esparzalinder the
Fair Laba Standards Act of 1938 (“FLSA?. Esparzafiled this suit on September 22,
2015 on behalf ofhimselfand all other similarly situated individuals wlaoe or were
employed to perform manual labolby Defendants Kostmayer Construction, LLC
(“Kostmayer Contruction”).3 Kostmayer Constructiors an industrial marine contractor
that provides “fulkservice marine fabrication facilities” and perforrastensive piping
work in petrochemical and industrial plksy builds materiahandling systems, and
performsheavy civil construction work throughut the Gulf Coast statesDefendant
Hiram Investments, LLQ*Hiram”) is a realestate management compamefendant

JameXKostmayer is owner, president, manager, and direct&ostmayerConstruction

1R. Doc. 7

229 U.S.C. § 20 &t seq.

3R. Doc.1; R. Doc. 25.

4R. Doc. 1at 113; R. Doc. 5 at 13.
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and Hiram?®

Esparzaalleges Defendants failed to pay overtime wages for tilme and other
manual laborerworked in excess of 40 hours per week in violatoddbhe FLSAS Esparza
allegesDefendantgircumvented FLSArequirements by implementing éigyovhereby
a chek& for wages for the first 40 hours per week would ibsued by Kostmayer
Construction but a check for wages for hours worikeelxcess of 40 hours per wewkuld
beissued by Hiranor another thireparty entity” Esparza seeks unpaid wagpse- and
postjudgmentinterest, liquidated damages, and attorney’s faes$ eosts on behalf of
himself and other similarly situated employees wirked for Defendants during the
past three year&Plaintiff also seeks declaratory and injunctivaet?

On January 21, 2016, Esparza filed a motion to coomally certify and to
facilitate notice under the FLSIR Defendants filed a response in opposition on Febyrua
25, 20161 Esparza filed a reply in support of his motion grtdfy on March 2, 20162
The Court held oral argument on March 23, 20316.

Following oral argumentEsparzafiled a supplemental memorandum on March
30, 201614 Esparzaseeks to certify the following collective class:

Allindividuals who worked or are working perforrgmanual labofor Kostmayer

Construction LLQuring the previous three years and who are ekgibil overtime

pay pursuant to the FLSA, 29 U.S.C. § 207 and widont receive full overtime
compensatior?

5R. Doc. 1at 24; R. Doc. 5 at 4.
6R. Doc. 1.

7Seed.at 110.

8R. Doc. lat 67.

o1d.

R, Doc. 7.

1R. Doc. 13.

2R. Doc. 16.

13SeeR. Doc. 21.

14 R. Doc. 25.Esparza filed a suppiental memorandum in which he acknowledpéslinitial proposed
class definition was “inadequate.”
BR.Doc. 25 at 1.



Defendants filed a response on April 4, 20496.
STANDARD OF LAW

Section 207(a) of the FLSArequires covered empisye compensate neexempt
employees at overtime rates for time worked in esagfsstatutorilydefined maximum
hours1”Courts construe the FLSA “liberally in favor of enogées, and exemptions are to
be narrowly construed against the employers seetdaregsert themi® Under the FLSA,
an employee may bring an action on “behalf of hithse.and other employees similarly
situated” to recover unpaid wages, liquidated daesagndattorney’s fees from an
employer in violation of the Act While theFLSA applies to employees, it does not apply
to independent contractof8.

Unlike Rule 23 class actions, in which potentiasd members may choose to opt
out of the actionf-LSA collective actions require potential class members torafiitively
optinto the ation.21“District courts are provided with discretionarywer to implement
the collective action procedure through the sendhgotice to potential plaintiffs22
Notice must be “timely, accurate and informativé.”

When deciding whether to certify a collective aatidhe Court must determine

whether the members of the putative collective £lase sufficiently “similarly situated”

1BR. Doc. 33.

1729 U.S.C. 8§ 20(&a). See alsaMcGavock v. City of Water Valley, Misgd52 F.3d 423, 42425 (5th Cir.
2006) (“The Fair Labor Standards Act of 1983 esisdtds the general rule that employees must receive
overtime compensatioat one and ondalf times the regular rate for hours worked ines< of 40 hours
during a severday workweek.”).

18 McGavock 452 F.3dat 424.

1929 U.S.C. 816(b).

20 Hopkins v. Cornerstone Am545 F.3d 338, 342 (5th Cir. 2008).

21SeeSandoz v. Cingular Weless LLC 553 F.3d 913, 916 (5th Cir. 2008aricuatro v. Indus. Pers. &
Mgmt. Servs., In¢No0.11-2777,2012 WL 5472302, at *1 (E.D. La. Nov. 9, 2D12ma v.Int’'| Catastrophe
Sols., Inc, 493 F. Supp. 2d 793, 797 (E.D. La. 2007).

22 | opez v. Hal Chums Constr, LLC, No. 154113, 2015 WL 7302243, at *4 (E.D. La. Nov. 18, 8D1
(quotingLima, 493 F. Supp. 2d at 797).

23Lima, 493 F. Supp. 2d at 79duotingHoffmannLa Roche Inc. v. Sperling93 U.S. 165, 17(1989)).
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such that the Court should ciraié notice to potential class members and provieent
with an opportunity to opt in to the cadeThe FLSA does not define “similarly
situated.25In Mooney v. Aramco Services G8the Fifth Circuit recognized that courts
have followed two approachesone set forth inLusardi v. Xerox Corporatio#i and the
other in Shushan v. University of Colorado at Bould®erwhen evaluating whether
putative class members are “similarly situated” amdether notice should be giveh.
Although the FifthCircuit has not endorsed a particular appro&ldjstrict courts
commonly follow the twestageLusardiapproachas will this Court?

The first Lusardistep is the “notice stage,” in which the Court lsacged with
deciding whether to grant “conditionaketification” and issue notice to potential
members of the putative collective cla&dslhis determination is typically made on the
basis of only the pleadings and any affidavitg\t the notice stage, the burden is on the
plaintiff to demonstrate that(1l) there is a reasonable basis for crediting the asser

that aggrieved individuals exist; (B)ose aggrieved individuals are similarly situated

24See29 U.S.C. 207(a).

25See29 U.S.C. 07;Johnson v. Big Lots Stores, InB61 F. Supp. 2d 567, 57&.D. La. 2008)

26 Mooney v. Aramco Servs. C64 F.3d 1207, 1212 (5th Cir. 1995)yerruled on other grounds Hyesert
Palace, Inc. v. Costeéb39 U.S. 90 (2003).

27Lusardiv. Xeox Corp, 118 F.R.D. 351 (D.N.J. 1987).

28 Shushan v. Univ. of Colorado at BouldéB2 F.R.D. 263 (D. Colo. 1990).

29 Mooney, 54 F.3d at 121314.

30 Acevedo v. Allsup’Convenience Stores, In600 F.3d 516, 51819 (5th Cir. 2010) (“We have not ruled
on howdistrict courts should determine whether plaintdi®e sufficiently ‘similarly situated’to advance
their claims together in a single286(b) action.”).

31See, e.¢g., Lang v. DirecTV, In®&No. 101085 2011 WL 6934607, at *7 (E.D. La. Dec. 30, 20@ipting
that theLusardiapproach is “the more common approach and routinegd by courts in this District”)
Lima, 493 F. Supp. 2d at 79Williams v. Bally$ Louisiana, Ing.No. 055020, 2006 WL 1235904, at *2
(E.D. La. May 5, 2006) (‘[A] consensus of wds apply a twestep analysis for conditional
certification. . ..”); Badgett v. Texas Taco Cabana, L,.Ro. 053624, 2006 WL 2934265, at *1 (S.D. Tex.
Oct. 12, 2006) (“While the Fifth Circuit has notaworsed a pdicular method for this process, theone
commonly used metho@nd the one utilized by other courts in the SouthBistrict of Texas, ishe “two-
stage’Lusardimethod.”);England v. New Century Fin. Cor,870 F. Supp. 2d 504, 509 (M.D. La. 2005);
Basco v. WaMart Stores, Ing.No. 003184, 2004 WL 1497709, at *4 (E.D. La. July 2, 2004).
32Chapman v. LHC Grp., IncNo. 136384, 2015 WL 5089531, at *5 (E.D. La. Aug. 27, 3D1

33Sandoz v. Cingular Wireless L1653 F.3d 913, 916 n.2 (5th Cir. 2008hapman 2015 WL 5089531,
at *5 (citingMooney, 54 F.3d at 121314).
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the plaintiff in relevant respects given the claiawsd defenses asserted; andt{(8se
individuals want to opt in to the lawsuit34 “Because the court has minimal evidence, this
determination is madesing a fairly lenient standard, and typically regsuh conditional
certification of a representative cla¥8.Generally, courts “require rtbing more than
substantial allegations that the putative class inem were together the victims of a
single decision, policy, or plan. ..”3¢ While the burden is lenient, however, certification
iIs not automatié’ “[Gleneral allegations that the employer violatedetFLSA
are insufficient.38

If the Court grants conditional certification, tlkase proceeds through discovery
as a collective class action to the “merits stage,ing which the defendant may move
for decertification of the clas®¥.At the merits stage, thaurt applies a threactor test,
“considering (1the extent to which employment settings are simaladisparate; (2)he
extent to which any of the employsr'defenses areommon or individuated; and
(3) fairness and procedural concerit8 The courtthen "makes a factual determination
on the similarly situated question!™lf the claimants are similarly situated, the distr
court allows the representative action to proceedrtal.”? If the claimants are not
similarly situated, the court dismisstne claims of the opin plaintiffs without prejudice,

and the class representatives proceed to triaheir individual claims!3

34 Chapman 2015 WL 5089531, at *5See alsdMorales v. Thang Hung CorpNo. 082795, 2009 WL
2524601, at *2 (S.D. Tex. Aug. 14, 2009).

35Mooney, 54 F.3d at 1214 (internal quotation marks omijted

36|d. at 1214 n.8 (quotingperling v. HoffmasLa Roche, InG.118 F.R.D. 392407(D.N.J. 1988))See also
Skelton v. Sukothai, LLO®94 F. Supp. 2d 785, 787 (E.D. La. 2014).

37White v. Integrated Elec. Techs., Indo. 12359, 2013 WL 2903070, at *3 (E.D. La. June 13, 2013
38 Melson v. Directech Sw., IndNo. 071087, 2008 sWL 2598988, at *4 (E.D. La. June 2502

39 Chapman 2015 WL 5089531, at *6 (citinglooney, 54 F.3d at 1214).

401d. See also Johnso®61F. Supp. 2d at 5+34.

41Mooney, 54 F.3d at 1214.

421d.

431d.



DISCUSSION

l. Conditional Certification of the FLSA Collective fion

Esparastated in hisworndeclaration thahe workedasa manual laborer, doing
metal cutting, carpentry, welding, and paintifay, Kostmayer Construction in 2012 and
from April 2014 through April 20134 Esparza further stated he was paid $15 per hour
and, while he “often” worked more than 40 hours pexek, he was not paid overtime
wages for hours worked in excess of 40 hoterEsparza declared that his-emrkers
worked more than 40 hours per week but also wertepaad overtime wages for hours
worked in excess of 40 hours per weélSpecifically, Esparza asserts, “For the first forty
hours that | worked in any particular work week asvpaid by Kostmayer Construction
with a check that bore the name Kastyer Construction, Inc. For every hour that |
worked in excess of forty in any particular work ekel was paid by Kostmayer
Construction with a check that bore the name Hirbmmestments, L.L.C47 Esparza
further avers that he “personally observed” thidtews Kostmayer employees were paid in
the same manner; “[tlhey were issued two separdtecls: one from Kostmyer
Construction, Inc. and one from Hiram Investmernt&,C.”48 Esparza also attached to
his motion paychecks reflecting that July 3, 2014hewas indeed issued checks by both
KostmayerConstructionand Hiram#4° Esparza seeks to certify a class of manual laborers
who work or worked for Kostmayer during the tdathree years and were not paid

overtime wages?

44R. Doc. 72 at 1 2, 6.
451d. at 199, 10.

46|d. at 111, 15, 16.
471d. at 19 12-13.
48|d. at 714.

49R. Doc. 73.

S0R. Doc. 25 at 1.



Defendantsargue that the class defirdh is “overly broad” andshould be limited
only to those individualsvho worked for both Kostmayer Construction and hirand
received pay at the regular hourly rate from Hiramhours worked in excess of 40 hours
per week>5!

The Court findghe class dfinition is not overly broad, aSsparza hagrovided
sufficient evidence at this stage to demonstiateasonable basis for finding ththtre
existaggrieved individualsvho are similarly situated t&sparzan relevant respectasnd
that those individualswish to opt in to the lawsuit? Esparzaprovided a sworn
declaration assertinge performed manual labor whilemployed byKostmayerand
“often” worked in excess of 40 hours per week withouteieing overtime compensation
as required under the FLSAAIthough he was alleges he was subject to this-ttveck
schemen Defendantsalleged attempt to circumvenherequirement®f the FLSA he
also declared he “personally observed” other Kostmayapmyees who worked more
than 40 hours pereek for Kostmayer but were not paid overtime wafgefiours worked
in excess of 40 hours per wegkEsparza specificallidentifies two ceworkers who had
“the same basic dutiegs Esparza and who *had never received overtime wdges
Kostmayer.®s At this stage courtsgenerally considewhether potential plaintiffs were
identified, whether affidavitor sworn declarationsf potental plaintiffs were submitted,
and whether evidence of a widespreadcdiminatory plan was submittéd Courts

“require nohing more than substantial allegations that theapiue class members were

51R. Doc. 13 at 35; R. Doc. 33 at-5.

52SeeChapman2015 WL 5089531, at *SMorales 2009 WL 2524601, at *2
53R. Doc. 72 at ] 10.

541d. at 714.

55|d. at {715~ 16.

56 Lima, 493 F. Supp. 2d at 798.



together the victims of a singlesdision, policy, or platP’—in this case, that Defendants
had a policy oinot paying overtime wages for hours worked in esces§40 hours per
week, in contraventionof the FLSA.Esparza’sallegations and evidenad a company
wide policy of nonpayment of overtime wage&re sufficient to satisfy the lenient
standard for conditional certification at the netistag€.58 Accordingly, conditional
certification is appropriatédDefendants may later file a motion for decertificat after a
more extensive discovery process has been condyitted determined at that stage that
Esparzahas failed to carry his burden of establishing tih@ and memérs of the
proposed class are similarly situat®d.

Defendants also argue thatclass period of three years is arbitrary and that
class period should be limited only to the time feanf Esparza’s employmef?.In his
supplemental memoranduisparza ¢es several cases in this district in which thertou
conditionally certified classes with periods of ¢leryear$! “[T]lhe FLSA is a remedial

statute, and the federal courts should give ibarlal construction2“The purpose of the

57Mooney, 54 F.3d at 1214 n.8 (quotir@perling 118 F.R.Dat407). See alsd&kelton 994 F. Supp. 2dt
787.

58 Prejean 2013 WL 5960674, at *8See alsoDonohue v. Francis Servs., IndNo. 04170, 2004 WL
1161366 at *2 (E.D. La. May 24, 2004('It seems appropriate to certify the collectivaian at this time
and revisit the question later after some discovgribbs v. Orleans Par. Sch. BdNo. 041198, 2007 WL
2127699, at *2*2 (E.D. La. July 24, 2007).

59 See Prejean2013 WL 5960674 at *4.

60R. Doc. 13 at 5; R. Doc. 33 atb.

61R. Doc. 25 at #8. SeeWhite 2013 WL 2903070Martinez v. Southern Solutions Land MgmNo. 14
2366, R. Doc. 25 (E.D. La. Mar. 19, 201®&)lix v. Ashton Marine LLONo. 142430, R. Doc. 28 (E.D. La.
Mar. 25, 2015)Banegas v. Calmar CorpNo. 15593, R. Doc. 29 (E.D. La. Aug. 10, 201Rjos v. Classic
Southern Home Constructiomo. 154104, R. Doc. 26 (E.D. La. Dec. 22, 2015Qpez v. Hal Collums
Construction, LLCNo. 154113, R. Doc. 23 (E.D. La. Nov. 18, 201®alma v. Tormus In¢No. 153025,
R. Doc. 20 (E.D. La. Feb. 29, 2016).

62 Songer v. Advanced Bldg. Servs., L.IN®. 14-3154,2015 WL 5147579, at *4 (S.D. Tex. Sept. 2, 2015)
(quotingAros v. United Rentals, Inc269 F.R.D. 176182 (D.Conn.2010))See alscCleveland v. City of
Elmendorf, Tex.388 F.3d 522, 526 (5th Cir. 200&kferring to the “broad” reach of the FLSAegldin v.
Travis Cty, 85 F. Appx 373 (5th Cir. 2003) (“The FLSA ougttt be interpreted broadly. ..”"); Dunlop v.
Ashy, 555 F.2d 1228, 1234 (5t@ir. 1977) (“We are mindful of the liberal consttion to be afforded the
FLSA, but the Act must be appliedtiv reason and in a common sense fashion.” (citegiomitted)).
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FLSAis to eliminate low wages and long hours areefcommerce from the interferences
arising from production of goods under conditiomat were detrimental to the health
and weltbeing of workers 83 As the Supreme Court instructed, “[t]he broad remkgoal

of the [FLSA] should be enforced to the full exteaftits terms.84 Accordingly, the Court
will permit the collective class to encompass the thrgemar period allowed under
the FLSAS5

. Form, Content, and Timing of Notice to be Given

The judicial system benefits Bfficient resolution in one proceeding of common
issues of law and fact arising from the same alleagdvity.66 “These benefits, however,
depend on employeereceiving accurate and timely notice concerning peadency of
the collective action, so thatthey can make nformed decisions about whether
to participaté’.6?

The parties have agreed to a-é88y optin period% Esparza hasubmitted a
proposed notice form setting forth the scope oflitigation and informing putative class
members of their rigls#° and a proposedopt-in consent form that putative class
members may sign and return in order to opt inhtie tase’? After Esparza revised the
class definition irhissupplemental memoranduredid na submitrevised noticeand
consentformsto reflectthe collective clasproposedherein Accordingly,Esparzashall

revisethe proposed notice and consent forms to reflect thssdefinition approved by

63 Usery v. Pilgrim Equip. Co527 F.2d 1308, 1310 (5th Cir. 1976)t@nnal quotation marks omitted).
64HoffmannLaRoche493 U.S. at 173.

65See29 U.S.C. 855.

66 See HoffmanfLaRoche493 U.S. at 170.

671d.

68 SeeR. Doc. 13 at 6; R. Doc. 16 at 5.

69R. Doc 7-6 at =2 (English) R. Doc. #7 at +2 (Spanish)

0 R. Doc. #6 at 3(English} R. Doc. #7 at 3(Spanish)
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this order.

In order to facilitate noticeEsparzaequessthat the Court require Defendants to
produce within 14 daysa list of nameslastknown mailingaddressesemail addresses,
and dates of employment of any potential class memb

Defendants dmot opposeEsparza’syequestor his proposed notice and consent
forms,;2 and several courts have approved similar requ&sggcordingly, the Court
grantsEsparza’s request.

CONCLUSION

Accordingly;

IT IS ORDERED thatEsparza'snotion to conditionally certify this matter as a
collective action under the FLSA SRANTED . The @urt conditionally certifies this
matter as a collective action with respect to atividuals who worked or are working
performing manual labor for Kostmayer ConstructionCLduring the previous three
years and who are eligible for overtime pay purduanthe FLSA, 29 U.S.C. § 20@and
who did not receive full overtime compensation.

IT IS FURTHER ORDERED that Esparzafile a revised notice form and a
revisedopt-in consent form in accordance with this orderJuy 8, 20 16.

ITIS FURTHER ORDERED that Defendants produce &sparzaa list ofthe

names, lasknown mailing address email addresss anddates of employmenaf all

1R. Doc. #1at 20.

72SeeR. Docs 13, 33.

3See, e.gPrejean 2013 WL 5960674, at *1 (requiringe defendants tgive theplaintiffs within 30 days
“a computeireadable data file containingdl @otential optin plaintiffs’namesandlast known mailingand
e-mail addresses” (emphasis in originalWiliams, 2006 WL 12359@, at *3 (requiring defendant to
provide plaintiffs with names, lagtnown addresses, and phone numbers of all poteapiin plaintiffs
within 26 days) RecinosRecinos v. Express Forestry, In233 F.R.D. 472, 482 (E.D. La. 200@¥quiring
defendantso provide plaintiffs with names, lagthown addresses, and phone numbers of all poteyital
in plaintiffs within 16 days)

10



potential class members Buly 15, 20 16.

ITIS FURTHER ORDERED that class members seeking to optto this case
will have 90daysfrom the date on which the notice and consent formsraadedto opt
in to the lawsuit

New Orleans, Louisiana, this 1stlay of July, 2016.

_____ SUSIE MOW_________
UNITED STATES DISTRICT JUDGE
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