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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF LOUISIANA

UTILITY CONSTRUCTORS, INC. CIVIL ACTION
VERSUS NO. 154675
LYNN PERKINS PEREZ ET AL. SECTION 1" (2)

ORDER AND REASONS ON MOTION

Plaintiffs andcounterdefendantdJtility Constructors, Inc. and Terry Lovelace
(collectively “Utility” or “defendants™ filed this declaratory judgment action
regardingthe obligations of the parties undarSite Development Agreement (the
“Agreement”) with efendants Chalyn Perez (“Perégz Lynn Perkins Perez,
individually and in her capacity as the independent executrix of the Estate wf Ghal
Perez, Sr.; Stella Lands, InandEdmond Fitzmaurice I, in his capacitg &rustee of
the CKCC Trust (collectively the “Perez entities” or ‘ipl#fs”). The Perez entities
counterclaimed for damages pursuant to thetts diversity jurisdiction.

Utility filed a Motion for Contradictory Hearing and for Permission to Issue
Subpoena and Subpoena Duces Tecum to Attorney Undeb8&ile Record Do
No. 72. Utility seelsa contradictory hearing and permisspursuant trticle 508 of

the Louisiana Code of Evidence to issue subpe@ecord Doc. No72-7) tothe Perez

tIn their memorandeegarding the motion before mhe parties refer to the original plaintiffs, who
are countedefendants on théamagegounteclaim, as “defendants” and to the original defendants,
who are counteplaintiffs on the damagesounteclaim, as “plaintiffs.” The court adopts the same
terminology for purposes of the motion.
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entities’ counsel of record in this matt&roy J. Charpentiegndhis law firm, Kean
Miller LLP. Perediled a timely memorandum in opposition. Record Doc. No.I82.
IS ORDERED that the motion BENIED for the following reasons

In addition to represeimg the Perezentities in ths lawsuit, Charpentier
representethemin connection witldraftingthe Agreement. Theroposedsubpoena
would require Kean Miller to produce and Charpentier to testify ahlbdraftsof and
revisionsto the Agreemenincluding all writtenandoral communicationsnotes and
other documentbetween the Perez entities ahdir attorneysand by orbetween the
attorneys regarding drafting and editingthe Agreement Defendants seek this
information becausethe Perez entitiésamended counterclaim allegéhat certain
obligationsallegedlyowed to plaintiffs by defendants were mistakenly omitted from
the finalAgreement Defendants seek a judgment reformting Agreemento correct
theerrorandenforcing the Agreemeninder its reformed terms

Pereznegotiaedthe Agreementn behalf othe Perez entitieom November
2011into January 2012 On Novembed, 2011, defendariteounsel sent &rst draft
of an Agreement to PerezPerezsent a redlined drafiackon November 10, 2011
Pereztestified at his deposition thdhe striking through (signifying a proposed
deletior) of the originalParagrapl? in thisdraftwas a mistakéy his lawyers at Kean
Miller, who had sent the redlined version to hiRereaverredhatall parties intended
and understood at the time that lweguage obriginal Paragraph 2 was a part of ithe

Agreement He testified that the deletion was a mistake thatélveverlooked at the
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time andthat the parties did not realize until three years tharParagraph 2 had been
“accidentally struck.” Defendants Exh.D, Record Doc. No. 7B, Perez deposition
testimony at pp70, 7477, first draft of AgreementDefendant’s ExhA, Record Doc.
No. 722 at p.2, 112; redlined draftRecord Doc. No. 72 at pp. 910,showingnew 92
andstrickenformer 2.

The court previously granted in part the Perez entities’ Motion to Quash
Subpoenas and Subpoenas Duces Tecum Issued to Kean Miller, LLP and Troy J.
Charpentier and for Protective Order, Record Doc. No. 61, quashinglghgcal
subpoenas that Utilithad already issued because they violated La. Code Evid. art. 508.
The court also denied as premature the Perez entitiagsetpr an order that Utility
is not entitled to the discovery sought in the subpoenas. The court deferred ttattie ins
motion the question whether any party is entitled to that discovery. Record D@&4.No.

Utility brings its motion underLa. Code Evid.art 508 which piovides a
procedure to seek court permissinena partyintendsto issuea subpoen#o another
party’s attorney. In my ruling onthe Perez entit& motion to quash thpreviously
issued subpoenaksfound thatArticle 508 applies to thidiversity case under Fed. R.

Evid. 501, as persuasively explained and appliedagbank Nat'l As& v. Perkins

Rowe Asocs., LLC No. 09497-JJBSCR, 2010 WL 1252328at *3-4 (M.D. La.

Mar. 24, 2010) see alsddall v. Louisiana No. 12-657-BAJ, 2014 WL 1652791, &4

& n.4 (M.D. La. Apr. 23, 2014) (A] rticle 508 and the federal common law essentially

employ the same substantive analysis in considering whether to allow thdidepisi
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opposing counsel.” Under federal common law, the “information sought must be
nonprivileged.” “Comparela. C. Evid. ar. 508 (considering whether the information
sought is (a) essential to the case, (b) not intenoldthtm or harass, (oarrowly
tailored and (d) not available from any other souraé&h) Fed. R. Civ. P. 26(b)g)

(discovery requests may not be ovengdad or intended to harasahdShelton [v. Am.

Motors Corp, 805 F.2d 1323, 1327 (8th Cir. 198épproved bylheriot v. Parish of

Jefferson185 F.3d 477, 491 (5th Cir. 1999), and Nguyen v. Excel Cb97.F.3d 200

(5th Cir.1999))] (considering, among other things, whetherinformation is ‘crucial’
and may be obtained by any other means).”).
Article 508A) provides:

Neither a subpoena nor a court order shall be issued to a lawyer or his
representative to appear or testify in any civil or juvepileceeding,
including pretrial discovery, . . where the purpose of the subpoena or
order is to ask the lawyer or his representative to reveal information about
a client or former client obtained in the course of reprtasg the client
unless after a contradictory hearing, it has been determinedthiga
information sought is not protected from disclosure by any applicable
privilege or work product ruleand allof the following:

(1) The information sought is essential to the successful completion of an
ongoing investigation, is essential to the case of the party seeking the
information, and is not merely peripheral, cuntiviy, or speculative.

(2) The purpose of seeking the information is not to harass the attorney or
his client.

(3) With respect to a subpoena, the subpoena lists the information sought
with particularity, is reasonably limited as to subjectteraand perid of

time, and gives timely notice.

(4) There is no practicable alternative means of obtaihi@ghformation.

La. Code Evid. Ann. art. 508) (emphasis added)



| find that the contradictory hearing elementAaticle 508 is satisfied by the
motionandmemorand filed by the parties, and that oral argumemd presentation of
live testimony arenot necessaryBefore reaching the four factoirs Article 508, the
court mustdetermine whether the information sought is protected from disclosure by

any aplicable privilege or work product rule. Keybank Nat'| Ass2010 WL

1252328, at *3Burkart v. Burkart71 So. 3d 532, 538 (La. App. 1st Cir. 2011)

It is undisputed thaht information sought biyne subjecsubpoenas is attorney
client privilegal. However,Utility argues that the Perez entitibave negated their
privilege by asserting in this litigatiom breach of duty by their own attorneys

deleting Pargraph 2 from the draft Agreemenutility relies onBank One, N.A. v.

Payton 968 So. 2d 202 (La. App. 4th Cir. 2007), whinehd that “[t]here is no privilege
as to a communication which is relevant to an issue of breach of duty by a lawyer to the
client or by the client to his lawyer Id. at 208 (citing La. Code Evid. art. 506(C)(3)
“An attorneyclient privilege may be waived if a party injects intiigiation an issue
thatrequiregestimony from his attorney.Burkart 71 So. 3d at 538 (citingank One
968 So. 2d 202 at 209) (emphasis addddjus Utility is essentiallyarguingthat the
Perez entitiesvaived tha privilege by placing at issue theatherwise confidential
communications with their attorneys regarding the draft Agreement.

| find thatthe Bank Onedecisionis inapplicablgor three reasonsin that casge
plaintiff bank sued its debtpwho counterclaimed Thebank filed an exception of res

judicata todefendant’'scounterclaim on the basis that the parties had settladsihes
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involved in the counterclainm a previous proceedingetween themDuring the prior
proceeding, mattorneywho wasnot defendant’s counsel of recondd entered into a
settlementvith the bankpurportedlyon defendant’vehalf In the casdself, the bank
subpoenaed thatttorney to testify about the settlement at the hearings@xception
of res judicata. Defendanbjeced that his communications with the attorney were
privileged,but healsotestified thahehadnotauthorizedhe attorneyo representim
with respect tesettling tre priormatter. The Louisiana Fourth Circuit Qurtof Appeal
affirmed the trial court’s holdinghat the attorneyclient privilegedid not apply to
defendant’'s communications with the attgriadout the settlement

First, Bank Oneis distinguishable becausthe appeal court found that
defendant’s “communications to [the attorney] through which the Bank waseithdinic
cancel the foreclosure sale could never have been intended tonfidential: of
necessity theynadto be communicated to the Bank’s attorney to achieve é¢biedl
settlement.”Bank One 968 So. 2d 202 at 208. Omdgnfidential communications are
privileged La. Code Evid. 508)(5), (B). In the instant case, Utility has neither
allegednor shown hat communications between Perez and the Kean Millemaitsr
were notintended to be aridr were nokeptconfidential.

Second, thé8ank Onecourt heldthatdefendant had no privilege to prevent the
attorney from disclosingnythingthat he and the attorney had discussiating the
prior casebecausa@efendant’s “allegation of unauthorized representatiorasserts a

breach of duty by that lawyer against the putative client. By making that atginst
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[the attorney, defendant] removed the claim of privileged communication insdfar as
discussions with [the attorney] were concerneld.’at 20809. No such allegation or
claim has been made in the instant cadkthoughPerezestified thathe Kean Miller
lawyers*“accidentally struck Paragraph 2 from the redlined draft, the Perez entities
havenot allegel in this action that their attorneyseached their duty to their clients
Ratherthe Perez entities ass#rat all parties to the Agreement made a mutual mistake
by notnoticng the error in the draft Agreementnlike Bank One the Kean Miller
lawyers continue to represent tRerez entities in this cas®n the current record, the
Perez entities have not waived their privilégéhe fashion found iBank One

In addition the court inBank Onedid not address the elements ofisstue
waiver, a doctrine thatontrok the instantmotion. Under Louisiana law, dssue
waiver occurs when a party places privileged commupitat'at issue,” which means
morethan simply that the clieistcommunications witlis lawyer have been referred
to in litigation or may be relevant to the subject matter eflitigation. “Placing at

issue” means that the waiving party “pleads a claim or def@m such a way that he

will be forced inevitablyto draw upon a privileged communication at trial in order to

prevail. Consequently, he places atissue and waives his privilege as to coationsic

on the same subject under his controDixie Mill Supply Co. v. Corit Cas.Co., 168

F.R.D. 554, 55%6 (E.D. La. 1996) (quoting Smith v. Kavanaugh, Pierson & Talley

513 So. 2d 1138, 1145 (La. 1987)) (emphasis addedprdTrestman v. Axis Surplus

Ins. Co, No. 0611400, 2008 WL 1930540, at #8 (E.D. La. Apr. 29, 2008) (citing
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Dixie Mill, 168 F.R.D. at 55@mith, 513 So. 2d at 114B8Jerhige v. Gubblest57 So.

2d 1098, 1101 (La. App. 4th Cir. 200tumpf v. Stumpf613 So. 2d 683, 685 (La.

App. 5th Cir. 1993))Williams Land Cov. BellSouth Telecomms., IndNo. 021628,

2005 WL 940564, at *2 (E.D. La. Apr. 14, 2005).

Thus, “placing at issue” waiver does not depend upon the relewdnibe
privileged communications or on the adversary’s need, no matter how strorfgg for t
privileged matters.Stumpf 613 So. 2d at 68FEmith 513 So. 2d at 1148ee also

Gibbens v. Quality Rental Tools, Into. 136401, 2014 WL 5432113, at*5 (E.D. La.

Oct. 24, 2014)quotingRhonePoulenc Rorer Inc. v. Home Indem. C82 F.3d 851,

863 (3d Cir.1994) (undertraditional principles ohttorneyclient privilege attorney
advice “is not in issue merely because it is relevant, aed dot necessarily become
an isue merely because the attorseadvice might affect the clierst state of mind in
a relevant manner)

This kind of waiver occurs only when the party allegedly waiving the privilege

has ‘tommitted himselito a course of action that witequire the disclosure of a

privileged communication.”Stumpf 613 So. 2d at 68&juotation omittedfemphasis

added). Alinding of waiver mst be based on an affirmative agtthe privilege holder

that creates some further detriment to the teabking process in addition to that

already taken into account in the creation of the priviieggdf. McNeely v. Bd. of

River Port Pilot Comm’rs534 So. 2d 1255, 12556 (La. 1988)Smith 513 So. 2d at

1143;State v. A.D.L. 92 So. 3d 989, 992 (La. App. 3d Cir. 2012).
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To determine whethahe Perez entitiesavewaived th& privilege as totheir
communications witltheir lawyers the courfocuseson (1)whether Perez hadready
revealed privileged communications and {28 Perez entitieshtended use otheir
protected communicationsg., whethetthey “havecommitted fhemselvelsto a course
of action that will require the disclosure of avgeged communicationand not on
[Utility’ s] alleged need for the testimony of a fuarty like [Charpentierjto resolve
any disput€. Gibbens2014 WL 5432113, at *fguotation omittedjciting Smith 513
So. 2dat 1146.

The burden to establish-sisue waiver of a privilege is updstility, the party

assertinghatwaiver occurred United States v. Newell, 315 F.3d 510, 525 (5th Cir.

2002);In re Santa Fe Int'| Corp., 272 F.3d 705, 710 (5th Cir. 208&iges, Grant &

Kaufman v. United State§68 F.2d 719, 721 (5th Cir. 1985)all, 2014 WL 1652791,

at*4. No such showing has been made here.

Perez did not reveal any privileged communications with his attommegs he
testified that his lawyersentto himthe redlined drafthat dele¢d Paragraph 2 from
the original drafand that the deletion was a mistaKdne Perez entities have placed at
issuewhetherall partiesmadea mutualmistakeregarding that deletigrut theywill
not inevitably be forced to istlose privileged communications to prove their
contention They can present othevidence regarding the parties’ understanding and

intentions, such as the testimony of Perez and other parties to the Agresrdesther



relevant documents. Whethbeevidence ixredble or sufficient to prove theclaim
will be up to the jury.

The information sought by Utility is protected from disclosure by the atterney
client privilege, which hagsot been waivedy placing at issue any breach of duty by
the Perez entities’ lawyergr inevitably forcing plaintiffs to draw upon privilege
communications to prove their claimTherefore underLa. Code Evid. art. 508r
federal common laythe proposedubpoensto Charpentier and Kean Miller aret
permitted. SeeHall, 2014 WL 1652791, &t-5 (federal common lawisibbens 2014

WL 5432113, at *6 (La. Code Evid. art. 50B)otkin v. N. River Ins. CoNo. 121077,

2012 WL 2179103, at *6 (E.D. La. June 12, 2012) (saKeybank Nat'| Ass’n 2010

WL 1252328, at3 (same).

Thecourt need naddresshe fouradditionalfactors listed imArticle 508, which
apply onlyif no privilege protects the information sougliowever,| note thatall of
those factorsnust be met| would find for the same reasons discusakdve that the
information sought is not essential to Utility’s successful completion of goirogm
investigation or to its case, and that Utility has prabtiie alternative means of
obtaining the information it needs to defend against the daimutud mistake

New Orleans, Louisiana, this22N! day of August, 2

JOSEPH C. WILKINSON, JR.
UNITED STATES MAGISTRATE JUDGE

10



