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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF LOUISIANA

ROMEO TAMEZ, CIVIL ACTION
Plaintiff
VERSUS NO. 15-4941
ANADARKO PETROLEUM SECTION: “E” ( 1)
CORPORATION, ET AL.,
Defendants

ORDER AND REASONS

Before the Court is Motion for Summary Judgmerfiled by Defendang Stranco
Services, LLC (“Services”) and Stranco Rental, L{Rental”).1 Rental seeks summary
judgment arguingthere are ndactual or legal bases for any liability exposi#Zen its
part Services seeks summary judgment pursuant to tifte Eircuit’s “borrowed
employee doctrined’Plaintiff opposes the motion as it relates to Seasf

l. BACKGROUND

Plaintiff alleges that on or abo@ctober 13, 2014he sustained serious burns to
his face, chest, neck and other parts when breadkovwgn a flange aboard the LUCIOUS
SPAR, a platform located off the Gulf of Mexi€éayhich Plaintiff alleges Defendants

owned, operated and/or managedPlaintiff's injuries occurred when a blast of

1R. Doc. 99.

2R. Doc. 99 at 1.

31d.

4R. Doc. 113.

5 Although Plaintiff initiallyclaimedthe LUCIOUSSPAR was a vessel, the parties have since stipad kntat
it is not a vessel, but rather a platformi.Doc. 45, at 1.

6R. Doc. 1.
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pressurized air and water hit him while he was disiling a flangé after a fellow
employee “didn't bleed off that section where theck valve was?®

Stranco Group, LLC (“Stragp”) owns and is the solmember of Rental similarly,
Strancoowns and is a member 8érvices!® Defendant Anadarko Petroleum Corporation
(“Anadarko”) is the owner/operator ofthe LUCIOUBAR 11 To assist with the platform’s
operation, Anadarko contractewith Defendant Dolphin Services, LLC (“Dolphin”),
which, in turn, contracted with Stranco to perfotihre hydrostatic testing and torquing
on the LUCIOUS SPAR? Stranco designateflervicesasthe Stranco entity responsible
for performing the testing on éhplatform3 On May 2, 2017, Rental entered into a
Master Service ©ntract4 with Technical Marine Maintenance Mississippi, LLC
(“TMM"), a contract labor provider that hires outiglified personnel to companies in the
hydrostatic testing and torquingdustry> TMM hired Plaintiff in2013 0r2014 16 TMM
provided Plaintiff with regular safety classes brefeending him to work. Thereafter,
TMM dispatched Plaintiff to Services’ office wher®ervices personnel interviewed

Plaintiff for work on the LUCIOWS SPAR!8 Once Services approved Plaintiff, Services

71d.

8 R. Doc. 994 at 39.

9R. Doc. 996 at 1.

o1d.

11R. Doc. 991 at 20;R. Doc. 81 at 3.

12R. Doc. 996 at 2. More specifically, Rental entered into @meement with Gulf Island Fabrication, Inc.
and its subsidiaries, including Dolphiid. Thereafter, pursuant to the agreement between RanthGulf
Island, Rental and Dolphin entered intswbcontractor agreement regarding hydrostaticngsiervices
to be performed on the LUCIOUS SPAH.

BBR. Doc. 996 at 2.

“R. Doc. 1133.

BR. Doc. 994 at 5 R. Doc. 995 at 18.

18 R. Doc. 994 at 3-4. The exact date is not clear. Plaintiff recalénly hired in “[20]14. Maybe [20]13.”
Id.

171d. at 14.

18|d. at 1718.



flew him and other Services employees to the plafoo begin working. Plaintiff worked
on the LUCIOUS SPAR frombhis timeuntil he was injured on October 13, 20%4.

On October 2, 2015, Plaintiff filed his Original @@laint against Anadarko,
Rental, Dolphin, and twenty “John Doe” Corporatic©n December 62016, Plaintiff
filed hissecond supplemental amthended complaint additionally namifgrvices as a
defendan£1OnJuly 24, 2017Defendans Servce and Rentdiled amotion for summary
judgment22 Rentalargues it is undisputed that Plaintiff's injurieem caused by human
error. Thus, Rental avers, because the tools ipBeg were not faulty, Plaintiff has no
cause of action against it. Seregc argues it is immune from tort liability undereth
borrowed servant doctrine.

. LEGAL STANDARD

Summary judgment is proper only “if the movant slsavat there is no genuine
dispute as to any material fact and the movantnistied to judgment as a mattef
law.”23 “An issue is material if its resolution could afteihhe outcome of the actio#
When assessing whether a material factual dispxtstse the Court considers “all of the

evidence in the record but refrain[s] from makingaibility determinatios or weighing

1 Although it is unclear when Plaintiffs employmenith Services begarPlaintiff worked on the LUCIOUS
SPAR shortly after he began his employment with TMR Docs. 992 at 2, 1131 at 2,which was “six or
seven months before the accident happe€hRdDoc. 11310 at 5. It is undisputed thatPlaintiff worked

for no other company other than Stranco from tihresthe was hired by TMM until a year after the aecitl
at issue herein.” RDocs. 992 at 3, 1131 at 3.

Plaintiff workedbetween fourteen and twertne day hitches while on the platformR. Doc. 1134 at
160;R. Doc. 11310 at 12 According to his deposition testimonalthough it is not clear exactly how long
Plaintiff worked on the LUCIOUS SPARefore his injuryit is undisputed that it was at ledasio weeks R.
Doc. 1134 at 159 (“I might have been there like two or thitdtches™).
20R. Doc. 1L
21 R, Doc. 52. After filing his original complaint, &htiff has filed fou supplemental and amended
complaints. R. Docs. 23, 52, 63, 86. The remairbedendants in this case are Rental; Services; Dalph
Anadarko; M&J Energy Group, LLC; Delta Constructphsc; Gibson Applied Technology & Engineering
Texas, IncSeeR. Docs. 23, 52, 63, 86.
22R. Doc. 99.
23FeD.R.CIV.P.56;see also Celoteorp. v. Catretf 477 U.S. 317322-23 (1986)
24DIRECTV, Inc. v. Robsqm@20 F.3d 532, 536 (5th Cir. 2005).
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the evidence?s All reasonable inferences are drawn in favor of tloe-moving party26
There is no genuine issue of material fact if, eveEawing the evidence in the light most
favorable to the nomoving party, no reasonable trier of famuld find for the non
moving party, thus entitling the moving party tagment as a matter of lai.

“[A] party seeking summary judgment always beare thitial responsibility of
informing the district court of the basis for itsommon[] andidentifying those portions of
[the record] which it believes demonstrate the alzgeof a genuine issue of material
fact.”8|f the dispositive issue is one on which the rmoving party will bear the burden
of persuasion at trial, to satisfy Federal RuleCofil Procedure 56’s burden, the moving
party must do one of two things: it “may submitiaffative evidence that negates an
essential element of the nonmoving party’s claim*@emonstrate to the Court that the
nonmoving party’s evidence is insufficient to edisiio an essential element of the
nonmoving party’'s claim?® When the moving party chooses the latter option it

must affirmatively show the absence of evidencehia record. This may

require the moving party to depose the nonmovingyswitnesses or to

establish the inadequacy of documentary evidenfcehdre is literally no
evidence in the record, the moving party may dentiats this by reviewing

for the court the admissions, interrogatories, atlter exchanges between

the parties that &rin the record?

If the moving party fails to carry this burden, tim@tion must be denied.

If the moving party successfully carries its burd#éme burden of production then

shifts to the normoving party to direct the Court’s attention to sastming n the

25 Delta & Pine Land Co. v. Nationwide Agribusiness.i€o, 530 F.3d 395, 39899 (5th Cir. 2008)see
also Reeves v. Sanderson Plumbing Prods., B8) U.S. 133, 15851 (2000).

26 | jttle v. Liquid Air Corp, 37 F.3d 1069, 1075 (5th Cir. 1994).

27Hibernia Nat. Bank v. Carne®97 F.2d 94, 98 (5th Cir. 1993) (eitAmoco Prod. Co.v. Horwell Energy,
Inc., 969 F.2d 146, 14748 (5th Cir. 1992)).

28 Celtic Marine Corp. v.James C. Justice Ca60 F.3d 477, 481 (5th Cir. 2014) (quotidglotex 477 U.S.
at 323).

29 Celotex 477 U.S. at 331

301d. (internal citation mitted).



pleadings or other evidence in the record settargf specific facts sufficient to establish
that a genuine issue of material fact does inde@st.8@1 Thus, the nosmoving party may
defeat a motion for summary judgment by “callingt@ourt’s attetion to supporting
evidence already in the record that was overloake@nored by the moving party?
‘[U]lnsubstantiated assertions are not competent rmamy judgment evidence?®
Rather, “the party opposing summary judgment isuiegd to identify spedic evidence
in the record and to articulate the precise manmevhich that evidence supports his or
her claim. Rule 56 does not impose upon the desteourt a duty to sift through the
record in search of evidence to support a partyjgasition to summary judgmeng®
[1. ANALYSIS

In its motion for summary judgment, Rental aversiriiff's evidence is
insufficient to establish an essential elemeftiis negligence cause of actigpecifically,
Rental offers evidence demonstrating its only iveohent with Plaintiff was to supply
Services with tools and equipment for its work dre LUCIOUS SPAR and that “there
wereno problems or deficiencies with respect to thelgdép Plaintiff does not contest
these fact$é Similarly, Services contends no material fact issei@ains, and it is entitled
to judgment as a matter of law because Plaintif§ \Barvicesborrowedemployee This

portion of Defendants’ motion is opposéd.

31]d. at 322-25.

32]d. at 332-33.

33Ragas v. Tenn. Gas Pipeline Ct36 F.3d 455, 458 (5th Cir. 1998) (citi€glotex 477 U.S. at 324).
341d. (quotingSkotak v. Tenneco Resins, i@53 F.2d 909, 91516 & n.7 (5th Cir. 1992)) (citingorsyth
v.Barr, 19 F.3d 1527, 1537 (5th Cir. 1994)).

35R. Doc. 991 at 22.

36 See generallr. Doc. 113.

37R. Doc. 113.



As an initial matter, Plaintiff makes much of trecf that TMM’s contact was with
Rental, not Services. The Court finds this distioctimmaterialwith which company
TMM contracted is not an element of the Court’sitmoaved servant analysi$.Moreover,
in this case, Dolphin enteredto an agreement with Stranco, which designatediSes
as the Stranco entingsponsible foprovidingthecontracted fosservices. UndeTMM'’s
contractwith RentaJ Rental “at all time[s]” retained “the right to awhsuwch work as it
deems appropriate? Rental has no employeé$.Thus, any work Rental deemed
appropriate for TMM employees was based on Servicesds.Contrary to Plaintiff's
assertions, that TMM did not hold a similar contrath Services directly does noteate
a material fact dispute sufficient to preclude tBmurt’s granting of summary judgment.
Instead, the Court looks to “[t]he reality at thenksite and the parties’actions in carrying
out a contract*>in determining whether Plaintiff was Serviceerrowedemployee

A. Rental’s Liability
Rental arguesthere are no factual or legal bases for any liabiéigposure to

Rentaf42 and that, although Rentafutnished certain tools and equipment used by the

38 SeeMelancon v. Amoco Prod. G834 F.2d 1238, 1244 (5th Cirhodified on rehg841F.2d 572 (5th
Cir. 1988)

39R. Doc. 1133 at 2.

40]d. at 2-3.0n this point, Rental offers the testimony of QuiMnStrander, an owner and member of the
Stranco Group, LLC. R. Doc. 98 at 13. Plaintiff's cites two pieces of evidence apposition to this fact
First, Plaintiff pointsto the Master Servic€ontract, without explanation. R. Doc. 113t 4 (‘Contested;
Plaintiff was working on the LUCIUS SPAR pursuarmt a contract between TMM and Stranco Rental,
LLC.". However, the contract’s existence does not teemmaterial fact dispute as to whethantal has
employees; Plaintiff did not become Rental's emplyy virtue of the contrackeeR. Doc. 1133. Second,
Plaintiff argues “[Plaintiffs] supervisors are not identified as either StrancoviSes, LLC or Stranco
Rental, LLC employee$ and beause the deposition of Plaintiff conducted by Sttanfzc] Rental,
LLC[,]Jwhich suggests he wamder the direction of supervisors from both comigaror one or the othér.
R. Doc. 1132 at 2-3. Defendants offered evidence that the “Strancopyeeson the platform to which
Plaintiff referredwerein fact Services’ employeesR. Doc. 996 at +3. Plaintiff does not dispute this.
Further, Services and Rental are represented byahee attorneyr. Doc. 992 at 6. Thus, Plaintiff has not
created a material fact dispute as to whether Rdraa employees.

41See, e.g., Melanco®34 F.2d at 1245.

42R. Doc. 991at 1.



[Services]crew for thework,” “there is no evidence whatsoever to evengasg that such
tools and/or equipment played any causal role mmdbcident #3

In his memorandum in opposition, Plaintiff addresRental’s argument only in
passingmerelystating thatDefendants’nemorandum . .incorrectly asserts that there
is ‘no factual or legal basis for any lidity exposure against Rentak* He does not
otherwise oppose Rentals argument. Thus, the Céinds the motion for summary
judgment, as it relates to Rental, isapposed.Although the dispositive motion is
unopposed, summary judgment is not automaina the Court must determine whether
Plaintiff has shown entitlemenod judgment as a matter of k.

In support of its motion, Rentarovidesevidence demonstratirtgat (1) Rentals
role on the LUCIOUS SPAR was limited to supplyiropls and equipment to Servicés,
(2) all of the tools and equipment it supplied wergood working ordef? (3) Plaintiff's
accident was caused by human ertbgnd (4) the employee wlke error caused the
accident was a Services employé@én the absence of any opposition filed Phaintiff, the
Court conclude that this satisfies Plaintif’buden to show that the Plaintiffoes not

have a direct action againRental Thus, judgmentn favor of Rental is warranted.

431d. at 2.

44R. Doc. 113 at 1.

45See, e.gFed. R. Civ. P. 56(a)}ohnson v. Pettiford442 F.3d 917, 918 (5th Cir. 2006)

46R. Doc. 996 at 2-3.

47]d. at 3-4; R. Doc. 996 at 2-3.

48 R. Doc. 992 at 5; R. Doc. 113 at 3.

49R. Doc. 992 at 5; R. Doc. 113 at4 (“Plaintiff acknowledges thgdServiceslemployees were the workers
who caused the accideit



B. Whether Plaintiff was Services’borrowed servant

If Plaintiff was Services’borrowedemployee Services is vested with tort
immunity, and the Court must dismiss Plaintiffaichs against if® Whether Plaintiff
was Servicesborrowedemployeeis a question of law! and “if sufficient basic factual
ingredients are undisputed, the court may grant mamy judgment.32 Borrowed-
employee status is governed by the Fifth Circudtecision inRuiz v. Skll Oil Co., 413
F.2d 310 (5th Cir. 1969). IRuiz the Fifth Circuit identified nine factors to besed in
determining whether an employee isbarrowedemployeeof another entity3 The
factors include:

(1) Who had control over the employee and the woekwas performing,
beyond mere suggestion of details or cooperation?

(2) Whose work was being performed?

(3) Was there an agreement, understanding, or mgeadf the minds
between the original and the borrowing employer?

(4) Did the employee acquiesce in the new woruatiton?

(5) Did the original employer terminate his relatship with the employee?
(6) Who furnished the tools and place for perforrmah

(7) Was the new employment over a considerabletlengtime?

(8) Who had the right to discharge the employee?

(9) Who had the obligation to pay the employge?

50 English v. Wood Group PSN, Inblo. 15568, 2015 WL 5061164, at *14 (E.D. La. Aug. 25, 8p(citations
omitted) (“If the Plaintiffis W & T Offshore’s borrowedmployee W & T Offshore will thus be vested with
§ 905(a) tort immunity.”).

51Delahoussaye v. Performance Energy Servs, L, 784 F.3d 389, 393 (5th Cir. 2013).

52Capps v. N.L. BaroiNL Indus, 784 F.2d 615, 617 (5th Cir. 1986).

53 Ruiz v. Shell Oil Co413 F.2d 310, 31213 (5th Cir. 1969).

54 Melancon 834 F.2dat 1244 (citingRuiz 413 F.2d at 31213; Capps 784 F.2d at 61617; West v. Ker¥
McGee Corp,. 765 F.2d 526, 530 (5th Cir. 198%Iday v. Patterson Truck Line, In@50 F.2d 375, 376 (5th
Cir. 1985);Hall v. Diamond M. Cq.732 F.2d 1246, 1249 (5th Cir. 1984)nd Gaudet v. Exxon562 F.2d
351, 355 (5th Cir. 1977)).



“While the courts do not use a fixed test and db decide the issue based on one factor,
the courts place the most emphasis on the firdsbfacontrd over the employee® The
Court considers eadRuizfactor in turn.

1. Who has control over the employee and the worlksiperforming?

As explained above, although no single factor omb@mation of factors is
dispositive, the Fifth Circuit “has consider¢lde first factor—control—to be the central
factor.”™® This factor requires the Court to distinguish “betm authoritative direction
and control, and mere suggestion as to detailhherntecessary cooperation, where the
work furnished is part of a larger dartaking.®”

Services contends it had authoritative directiod aantrol over Plaintiff because,
“From the moment plaintiff was sent by TMM [Services] to work aboard the LUCIUS
SPAR, plaintiff worked under the direct supervisicand control of [Services]
personnel.38 According toServices, ithot TMM or Renta) sent Plaintiff to work on the
LUCIOUS SPAR, “where he was put in a crew workingder the direction of fServices]
team leader3®In response, Plaintiff agrees thiae (1)was“a contract laborér‘working
with other technicians employed Bh8ervices]’s% and (2) “did not perform any work
directly for TMM, but rather worked for congmies to whom he was provided by TMM,”

subject to the terms ohe Master Servicegkeemenft?

55 Capps 784 F.2d at 617 (citinRuiz 413 F.2d at 312andHebron v. Union Oil Co. of Ca634 F.2d 245,
247 (5th Cir. 1981) (per curiam)).

56 Brown v. Union Oil Co. of Cal984 F.2d 674, 677 (5th Cir. 1993) (per curiam).

57Ruiz 413 F.2d at 313 (internal quotation marks omijt@piotingStandard Oil Co. v. Andersp212 U.S.
215,222 (1909)).

58R. Doc. 991 at 7.

59R. Doc. 991 at 8.

60 R. Doc.99-2 at 2; R. Doc. 113 at 2(“Plaintiff concedes that Standsic] Services, LLC wa tasked with
performing the testing and torqueirgic] and plaintiff was a contract laborer working withther

employees of . . . Services .. ..").

61R. Doc. 992 at 2; R. Doc. 113 at 2; R. Doc. 99 at 8.
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In Melancon v. Amoco Production Cahe Fifth Circuit affirmed the district
court’s finding, among others, that the controlttacweighed in favor oborrowed-
employee statu$? In particular, the Fifth Circuit concluded that Aecm the alleged
borrowing employer, “clearly had contfmver the plaintiff because the plaintiffook
orders” from Amoco personnel “who told him what wao do, and when andhere to
do it.”63 The Fifth Circuit further explained that the lendiemployer inMelancon“gave
no instructions” to the plaintiff “except to go tbhe Amoco field and perform the work
requested by Amoco personnét.”

Similarly, in Billizon v. Conoco, Ing the Fifth Circuit again affirmed the district
court’s finding that the control factor weighedfavor of borrowedemployee statu%In
support, the Fifth Circuit explained that the plafihwas regularly supervised by an
employee of Conoco, the alletydorrowing employef8 Moreover, the plaintiff attended
“daily tailgate meetings” conducted by Conoco pensel to “discuss safety and work
related issuest” The Fifth Circuit inBillizon also noted that no supervisors from the
plaintiff's lending employemwere in the field to oversee his wofk.

In this case, Services employees supervised Pfesnsiork, not TMM. Plaintiff's
entire tenure with Services was spent working oa LRUCIOUS SPAR where he took
orders, directions, and instructions from Servigezsonnel and Services personnel

alone®9In his deposition testimony, for example, Plaintdétified

62834 F.2d at 124445.

63|d. at 1245.

641d.

65Billizon v. Conoco, In¢.993 F.2d 104, 105 (5th Cir. 1993).
66

o1

681d.

69R. D0c.99-2 at 2-4; R. Doc. 1131 at 2-4.

10



Q: Whatever work you were going to be performing]ithe LUCIUS SPAR

was instructed to you by the [Services] team leaderrect?

A Yes.

Q: The othercrew members that worked under the [Services] tézader,

if they were employed by TMM, they would likewisetgtheir instructions

from the [Services] team leader?

A: If they are working that crew, that's where thggt their instructions

from.70
From theseundisputedfacts, and in light of Fifth Circuit case law ddeal above, it is
clear that Services had authoritative control dRkintiff and that Plaintiff took direction
from Services personnel.

Although Plaintiff concedes “from the time [he] wasnt to[Services]by TMM,
through the date of the accident, [he] worked esislely undera crew of othefServices]
employees under a team leader employed by [Selyi¢éRlaintiff nevertheless argues
that TMM wntrolled his work, which would weighganst a finding that Plaintiff was a
borrowedemployeeof Services’? Plaintiff points to the contract between TMM and
Services, the Master Service Contratas support for the position that he was subject to
the direction and control of TMM4 The Master Sevice Contract statesiowever that
Rental “may terminate any particulawork or service being performed under [the]
contract at any time at its sole discretioh

Even if TMM hadretained the right to hire, fire, and discipline @mployees, this

does not lead to the conclusion that Plaintiff wasder theRuiztest, subject to the

0R. Doc. 994 at 22-24. Plaintiff also stated that the team leadersy wiere employed by Services, would
take orders from other Services supervisors wholadgive [the team leader] a list, the packet ofath
needs to be done. And then [the team lead@n]ld come to us [and say,] ‘Okay, we're going ted these
tools and these tools. We're going onto this flaord this deck and this deck. And we're gonna [dizlhis,
this, and this. Okay.” R. Doc. 99 at 23.

71R. Doc. 1131 at 2; R. Doc. 92 at 2.

72R. Doc.113-2 at 3.

73R. Doc. 1133.

74R. Doc. 1132 at 3.

7>R. Doc. 1133 at 6.

11



authoritative direction and control of TMM. Kindred v. Blake International Holdings,
L.L.C, a ourt in this district faced similar facts and comdéd that, even whethe
lending employer retained some sort of authoritgrothe employee, it was clear that the
borrowing employer had “authoritative direction andntrol” over the employeé.In
Kindred, the employee (1) “received his daily work assigmts” from the borrowing
employer’s personnel, (2) was directly supervisgdh®e borrowing employer’s personnel,
and (3) had “little contact” with his lending empér during the “nearly two years” he
worked on the borrowing employer’s eaind-gas production platform” There was also
evidence, however, that the employee attended ‘&giorsafety training classes” with his
lending employer and received “some pastident direction” from his lending
employer.””8 Nevertheless, thKindredcourt concluded that “those facts do not preclude
a finding ofborrowedemployeestatus when [the borrowing employer’s] personnéd to
him what work to do, and when and where to dd#.The court further found that, even
where the lending employer retained some autharvgr the employee, the employee
was subject to the “authoritative direction and woli of the borrowing employer
because “the supervision and instruction of [therbwing employer] rose above ‘mere
suggestion of details or cooperatiorf?”

In this case, the undisputed facts establish Riaintiff (1) was directly supervised
by Servicespersonnel at all tims8! (2) worked on the LUCIOUS SPAR for between

fourteen and twentpne day hitches; 82 (3) received an orientation on the equipment

76 Kindred v. Blake Intern. Holdings, L.L.B05 F. Supp. 2d 278, 282 (E.D. La. 2011) (citati@mitted).
71d.

81d.

91d.

80 |d.

81R. Doc. 992 at 3-4; R. Doc. 1131 at3—4.

82R. Doc. 11310 at 12.
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and type of work that was going to be done on tlagfprm from Service$2 (4) wore a
Services uniformg? (5) only spoke with people at TMM “maybe once a weeddarding
certain payroll mattersot relevant to the issue abntrot8s and (6 never received
instructiorsfrom TMM regarding hisvork on the platformg® Evenif TMM retained some
limited authority over Plaintiff, the Court findsa matter of law that Plaintiff was subject
to the authoritative direction and control of Sees. Accordingly, the Court finds that
this factor weighs in favor of borroweeimployee status

2. Whose work is being performed?

The parties agree that Plaintiff performed Servieesk and only Services’worR?
It is undisputed that “[Services] was the contradsked with performing [the] testing
and torqueng [sic] [on the LUCIOUS SPAR] 28 andthat “Plaintiff did not ever receive
any work instructions from anyone at TMM with redaio work on the LUCIOUS SPAR
platform.™®? In fact, Plaintiff testified that “just [Servicesjorkers” were involved in
“pressuring the pipe[s] or bleeding [them] doww/iat Services was hired to @& This
factor supports a finding that Plaintiff wadarrowedemployeedf Services.

3. Was there an agreement between the original andd®ing employer?

“In deciding this factor, courts have looked to tattual provisions and the
behavior of the parties to determine whether anarsthnding existed?? In this case,

TMM and Rental, not Services, executed a MastewiSerContract on May 27, 2014,

83R. Doc. 992 at 3-4; R. Doc. 1131 at 3-4.

84R. Doc. 992 at 3; R. Doc. 113 at 2.

85R. Doc. 994 at 47; R. Doc. 92 at 3; R. Doc. 113 at 3.

86 R. Doc. 994 at 48.

87R. Doc. 992 at 3-4; R. Doc. 1131 at 3-4.

88 R. Doc. 992 at 2, Y 3; R. Doc. 112 at 1, 1 3.

89R. D0c.99-2 at 3; R. Doc. 113 at 3.

9 R. Doc. 994 at 28, 36.

91l eBlancv. AEP EImwood, LLLO46 F. Supp. 2d 546, 551 (E.D. La. 2013) (citBrgwn, 984 F.2d at 677).
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pursuant to which TMM supplied skilled laboré®sAccording to Plaintiff's depsition
testimony, TMM is merely a contract company thallis] other companies and find out

if they need employees, what qualifications thadsé employees need, and they go see if
they have people in their business that are qedlifieople that theyra looking for. In
other words, they find the people jobs. . .. Thieg employees for companie8?”

Plaintiff points to a provision in the Master SexwiContracts evidence that the
parties’ understanding was that Plaintiff would lwensidered an ‘“inépendent
contractor.?4The “NDEPENDENT CONTRACTOR?” provision provides tha

[i]t is expressly understood that [TMM] is an indapdent contractor and

that neither [TMM] nor [TMM’] principles partners, employees, or

subcontractors are servants, agentgmployees of [Rental]. [Rental] shall

designate the services it desires to be perfornnetithe ultimate results to

be obtained, but shall leave to [TMM] the methodsdadetails of

performance. [Rental] being interested only in tlesults obtained, and
having no control over the manner and method aofgrenance®>

Plaintiff's reliance on this provision fails to @ a genuine issue of material fact
with respect to the thirdRuiz factor. The Fifth Circuit and the courts within hiave
repeatedly held that “[t]he reality at the works#ted the parties’ actions in carrying out
a contract . . . can impliedly modify, alter, or iw& express contractual provision%.”
“Obviously parties to a contract cannot automatically prevent a llegtatus like
borrowed-employeéfrom arising merely by saying in a provision indir contract that it
cannot arise?” In this case, although the Master Service Contreeghtains an

independentontracte provision, the reality at Services’worksite wasich different. As

92R. Doc. 1133.

93R. Doc. 994 at 5.

94 R. Doc. 113 at 6.

95R. Doc. 1133 at 2.

9% See, e.g., Melanco®34 F.2d at 1245.
971d.
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stated at length above, Services exercised dirgpervision and control over Plaintiff
during his tenure with TMM, all of which was spesrt the LUCIOUS SPARS As a result,
the Court finds that this factor weighs in favorbmrrowedemployee status.

4. Did the employee acquiesce?

“The focus of this factor is whether the employeeswaavare of his work conditions
and chose to continue working in thef?.'n Brown v. Union Oil Co. of Califoria, the
Fifth Circuit noted that the employee “worked, glgp and ate in [the borrowing
employer’s] field for a month prior to his accidethough many of our cases affirming
borrowed servant status have involved longer periodwork, one month is sufficient
amount of time for [the employee] to appreciate nleev work conditions 200

As in Brown, it undisputed that Plaintiff would stay on the CIOUS SPAR for
between fourteen and twentne day “hitches,” before retning onshoré®1lt is also
undisputed that Plaintiff would have continued Wbrg for Servicesbut for his
accidentl02 and in fact hoped to be hired by Services indedilyito3 It is clear that
Plaintiff was aware of his work conditions and chds continue working in them. The
Court finds that, because Plaintiff was aware of his wonkditions and chose to continue

working in them, this factor weighs in favor of bowedemployee status.

98 R, Doc. 992 at 3; R. Doc. 113 at 3 (clarifying that Plaintiff worked for Serés pursuant to the Master
Service Agreement).

99 Brown, 984 F.2dat 678.

100 |d. (citing Melancon 834 F.2d at 1241 (5 yeardAlexander v. Chevron U.S.,A806 F.2d 526, 527 (5th
Cir. 1986) (approximately 1 yearzaudet 562 F.2d 8355 (approximately 17 years$ut see Capps/84
F.2d at 616 (1day)).

WIR. Doc. 11310 at 12.

102R, Doc. 994 at 42.

103R. Doc.113-4 at 264.
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5. Did the original employer terminate his relationphwith the employee?

This factor does not requiréhe lending employer to completely sever its
relationship with thédorrowedemployeelnstead, the focus is “on the lending employer’s
relationship with the employee while the borrowmggurs.04

In Crawford v. BP Corp. North America Incthe lending employer exercised
“little to no control” over the employee while theemployee worked for the borrowing
employer, and the lending employer “placed no restrns” on the employee’s
employment with the borrowing employ&>~In Crawford, this Court found thig in light
of such a relationship between the employee andldnsling employer, this factor
weighed in favor of borrowegmployee statu¥s

Likewise, the Fifth Circuit inCapps v. N.L. BaroiNL Industries, Inc.found that
where the lending employer “exercised no contreBiothe employee while he worked for
the borrowing employer and “placed no restrictions”the employee’s employment with
the borrowing employer, the lending employer efifiegdy terminated its relationship with
the employee, which wghed in favor of borrowe@&mployee statu®¥?

In Hotard v. Devon Energy Production Co. L.Phe Fifth Circuit reasoned that
“the fact that [the employee] had no contact withis[lending employer] and was
supervised totally by [his lending employer’s] eroydes while on the platform is

sufficient to meet this factorls

104 Capps 784 F.2d at 61718.

05Crawford v. BP Corp. N. Am., IndNo. 13445, 2015 WL 1190123, at *3 (E.D. La. Mar. 16, 2Dp15

106 |(d.

107Capps 784 F.2d at 61718.

108 Hotard v. Devon Energy Prod. Co. L,BB08 F. Appx 739, 742 (5th Cir. 2009) (citildelancon 834
F.2d at 1246).
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In this case, it is undisputed th'&rom thetime plaintiff was sento [Services] by
TMM, through the date of the accident, plaintiff ked exclusively in a crew of other
[Services]employees under a team leader employed by [Sefjvi@ésandthat Plaintiff
“did not perform any work directly for TMM, but rher worked for companies to whom
he was provided by TMM,” subject tihe terms of Rental and TMM’s Master Service
Agreementilo

Evenin light of these undisputed facts, Plaintiff contes that this factor does not
weigh in favor of borrowedemployee status because, Services “could not teatein
Plaintiffs employment with his payroll employe#® According to Plaintiff, because of
thisfact, TMM never terminated its relationship withaiitiff.

The Court finds, however, that Plaintiffs assentis not material to the resolution
of thisRuizfactor. ‘This factor does not require a lending employeséwer completely
its relationship with the employee, because suchiequirement would effectively
eliminate the borrowedemployeé doctrine?!2 “The emphasis when considering this
factor shoud focus on the lending employer’s relationship witle employee while the
borrowing occurs3|n this case, it is undisputed that, while workingtbie LUCIOUS
SPAR, (1) Plaintiff had little contact with TMM# (2) Plaintiff was supervised entirely by
Services employees and supervistband (3) Services had the right to discharge PIHinti

from his work on the LUCIOUS SPAR at any tir¥éln light of these facts, and guided by

109R. Doc. 992 at 2; R. Doc. 113 at 2.

1OR. Doc. 992 at 2; R. Doc. 113 at 2 (“Contested as written; [t]he contract beawd MM and Stranco
Rental, LLC sets forth the arrangement between TNBManco Rental, LLC and Plaintii.

1R, Doc. 113 at 5.

12Capps 784 F.2d at 61718.

131d.

14R. Doc. 994 at 47; R. Doc. 92 at 3; R. Doc. 113 at 3.

U5R. Doc. 992 at 3-4; R. Doc. 1131 at 2-3.

16R. Doc.113-2 at 3 (“Defendants hatdhe right to have Plaintiff removed from the LUCII$PAR.").
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the Fifth Circuit’s decisions irCappsand Hotard and this Court’s prior decision in
Crawford, the Court finds that this factor weighs in fawdtborrowedemployeestatus.

6. Who furnished the tools and place for performance?

It is undisputed that TMM did not providéé¢ tools and equipment needed to
perform the work onthe LUCIOUS SPARY It is similarly undisputed thaRental
supplied the tools and equipment needed to com plhetieydrostatic testing and torquing
on theplatform.118 Rental, however, “does not have any employeesyratiter owns and
rents out tools and equipment used in the oil amgligdustry, including certain tools and
equipment that were provided to and used by [Ses]in connection with the work on
the LUCIOUS SPAR . Services paid Rental for the use of those tools agdipment
while performing work on the platformthereby providing those tools to Services’
employees?0 Thus, this factor is neutral as to whethPlaintiff is Services’ borrowed
employee

7. Was the new employment over a considerable lenbtime?

“Where the length of employment is considerables tlactor supports a finding
that the employee is borrowedemployee’’?l In this case, Plaintiff woréd on the
LUCIOUS SPAR shortly after he began his employmwith TMM, 122which was “six or
seven months before the accident happeri&dlthough it is not clear exactly how long

Plaintiff worked on the LUCIOUS SPAR, it is undisigd that it was athe leasttwo

7R, Doc. 992 at 4; R. Doc. 113 at 3.
118R. Doc. 996 at 2.

191d. at 2-3.

120 R, Doc. 996 at 2-3.

121Capps 784 F.2d at 618.

122R, Doc. 992 at 2; R. Doc. 113 at 2.
123R. Doc. 11310 at 5.
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weeks?4|n Capps v. N.L. BarokNL Indus,?25the Fifth Circuit considered whether the
plaintiff, who was injured on his first day of warkould be considered a borrowed
employee. The Court explained, “In the case whdre tength of employment is
condgderable, this factor supports a finding that the éyee is aborrowedemployee
however, the converse is not true. When the emgleyiajury occurs on the first day, it
does not follow that the employee is notbarrowedemployee’26 Thus, although
Plaintiff might not have worked for Services for‘@nsiderable amount of time,” this
factor alone does not preclude the Court’s findimgis Servicesborrowedemployee
Thus, the Court finds this factor is neutral.

8. Who had theright tdischarge the employee?

The proper focus under this factor is whether tberbwing employer had the right
to terminate theborrowedemployeé services withthe borrowing employe#?’ This
factor “asks whether the alleged borrowing employers the right taerminate its
relationship with the workerl?8 Looking to Plaintiffs deposition testimony, he
understood that Services could have fired him ‘lay me.29 According to Services’
Vice-President oOperations, “If [Plaintiff werejnot doing an adequate jalr was not
working to the satisfaction of the [Services] supgors, . . . they [could] have fired him
for this job or had him removed from the LUCIUS JRAS0 Plaintiff offers no evidene

to dispute this fact, other than to point to thedt&a Service Qotract3lwhichthe Court

24R. Doc. 11310 at 16-12.

125Capps v. N.L. BaroieNL Indus, 784 F.2d 615, 618 (5th Cir. 1986).

261d.

27Capps 784 F.2d at 618.

128 Butcher v. Superior Offshore Intern., L %4 F. Supp. 2d 829, 839 (E.D. La. 2010).
129R. Doc. 1134 at 265-66.

130R. Doc. 995 at 20.

B1R. Doc. 1131 at 3.
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previously noted states Rentahay terminate any particulawork or service being
performed under [the] contract at any time at degliscretion .32

In Melancon v. Amoco Production Cdhe Fifth Circuit recognized that, for this
factor to weigh in favor of borrowedmployee status, the alleged borrowing employer
needs only to retain the authority to dischargeliberowedemployeefrom its employ,
its projects, or its service83 The Fith Circuit explained, specifically, that “Amocohé
borrowing employer] also had the right to dischakMgdancon even though Amoco could
not terminate Melancon’s employment with Beraude[tlending employer]. Amoco’s
right to terminate Melancon’s services in the Amdietd satisfied this requirement3*

In this casepecauseServiceshad the right to terminate Plaintifismployment
with Servicesthis factor weighs in favor of borrowesmployee status.

9. Who had the obligation to pay the employee?

“The determinative inquiry here is whether the allegeakrbwing employer
furnished the funds from which the original employaid the plaintiff.235In this case,
the parties agrethat “Although Plaintiff's paychecks were issued by TMM, the amobun
he was paidiepended on the number of hours he was workin{Services]’136 Plaintiff
argues that this factor weighgainst borroweeemployee statysas Servicescobuld not
interfere with the employment relationship betwddaintiff and TMM,” and ‘Plaintiff

was pad exclusively by TMM?137

132R. Doc. 1133 at 6.

1B3Melancon 834 F.2d at 1246.

134]d. (citing Capps 784 F.2d at 6184ebron, 634 F.2d at 247).

1B5Vincent 2015 WL 6758269, at *6.

136 R, Doc.99-2 at 4.Plaintiff “[a]Jcknowledge[s]” this assertiofto the exent that Plaintiff was paid based
on the number of hours he wad on the LUCIUS SPAR,” but clarifies tha®laintiff was working on the
LUCIUS SPAR pursuant to an agreement besgwTMM and Stranco Rental, LLC.R. Doc. 1131 at 3
However, hat TMM held a contract with Rentaloes not ceate a material factual dispute as to who paid
Plaintiff and howR. Doc. 1131 at 3.

B7R. Doc. 1132 at 3.
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The Court findsVincent v. Fieldwood Energy, L.L.Ga recent decision from a
court in this district, instructive with respect tbhis Ruiz factor138 The Vincentcourt,
faced with a payroll arrangement similar to the mdlyarrangenent in this case,
summarized the relevant case law as follows:

In Brown, the original employer paid the plaintiff, but hiaypwas based on

time tickets that had to be verified daily by tHeeged borrowing employer.

Brown, 984 F.2d at 679 The Fifth Cirait wrote that this procedure

supports borrowe@mployee statudd. Similarly, in Hotard, the alleged

borrowing employer approved time sheets and paedhginal employer

an hourly rate for the plaintiffs work, and theiginal employer issued the

plaintiff a check.Hotard, 308 F. Appx at 739The Fifth Circuit wrote that

this structure regarding the obligation to pay fevtworrowedemployee

statuslid.

Here, deposition testimony establishes that Vin¢dented in timesheets to

Fieldwood for verificaion and approval. Wood Group then paid Vincent for

hours that were approved, and Wood Group was rensdxliby Fieldwood

for the hours worked by Vincent. This structuretlie same as those in

BrownandHotard, so this factor favors borroweemployee statu#®

The Court also notes that, with respect to themRutizfactor, this case is on all
fours with its prior decision i€rawford v. BP Corp. North America, If€?In Crawford,
the Court found it significanthat the plaintiff completed “daily time sheets,high, if
approved by the alleged borrowing employer, regultethe plaintiff's lending employer
remitting the appropriate wagé%.ln this case, similar t¥incent Brown, Hotard, and
Crawford, Plaintiffs paycheckdepended on the work he did for Serviéé&sThe Court
finds that this factor weighs in favor of borrowed ployee status.

In summarysevenof thenine Ruizfactors weigh in favor of borrowedmployee

statusand the remaining two are neutrélhe Court finds as a matter of law that Plaintiff

B8See Vincent2015 WL 6758269.

B9|d., at *6.

140 Crawford, 2015 WL 1190123, at *4.

141|d_

142R, D0c.99-5 at D; R. Doc. 992 at 4; R. Doc. 113! at 340.
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was aborrowedemployeeof Servicesat the time of his injuryServiceds thus vested with
tort immunity, and Plaintiff's claims againServicesnust be dismissed.
Accordingly;

V. CONCLUSION

ITIS ORDERED thatDefendantsmotion for summary judgme#as it relates
to Stranco Rental, LL& GRANTED, andPlaintiff's claims against Stranco Rental, LLC
be and hereby al@ISMISSED WITH PREJUDICE .

ITIS FURTHER ORDERED thatDefendantsmotion for summaryudgmen#44
as it relates t&tranco Services, LLE GRANTED, andPlaintiff's claims againsStranco
Services, LLCbe and hereby al2ISMISSED WITH PREJUDICE .

New Orleans, Louisiana, this2nd day of October, 2017.

UNITED STATES DISTRICT JUDGE

143R. Doc. 47.
144R. Doc. 47.
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