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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF LOUISIANA

IN THE MATTER OF M&M WIRELINE & CIVIL ACTION
OFFSHORE SERVICES, LLC

NO. 15-4999
C/W NO. 15-5338

SECTION: “G” (5)

ORDER

In this litigation,Plaintiff Beaux Cormie(“ Cormief’) alleges that he is entitled to damages
from Defendant Saratoga Resources, Inc. and M&M Wireline & Offshore $ervicl.C.
(“M&M Wireline) (collectively “Defendarg”) as a result of Defendaitnegligence andhe
unseaworthiness of Defendantesses thatallegedlycausedCormiers accident Pendimg before
the Court isM&M Wireline’s “Motion for Partial Summary Judgment.Having reviewed the
motion, the memoranda in support, the memorandum in opposition, the record, and the applicable
law, theCourt will grantthe motion.

I. Background

In thecomplaint,Cormieralleges thahe wasemployed byM&M Wireline as a Jones Act
seaman on the M/V M&M 102 Cormieralleges that on November 30, 2014, he was transported
from a platform in the Grand Bay Field to the nearby M/V M&M 102 by a “Jon Boat” owned

and/or operated by Saratofaccording toCormier, the operator of the Jon Boat positioned the

1Rec. Doc. 1.
2Rec. Doc. 22.
3Rec. Doc. 1 at 2.

41d. at 3.
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boat so that the front of the Jon Boat was near and/or pushed up against the side of the M/V M&M
102> WhenCormierattempted to step up onto the delek alleges thahe Jon Boat backed away
from the M/V M&M 102, requiringCormierto jump back onto the Jon Boat, resultingiormier
losing his balance and landing partially on the Jon Boat and partiallyeimvater® Cormier
contends that the Jon Boat was not connected or secured to the M/V M&M 102 in amoway
were therether mechanisms in place to allow for safe ingress and egress to the MWIRIZ!
Cormier alleges that at the time of his accideng M/V M&M 102 was a vessel owned and
operated by M&M Wireline & Offshore Services, L.L.C. and engaged in apesaby Defendant
Saratoga Resources, Inc. (“SaratodaQormier alleges that Dfendants are liable to him for
negligence and for failing to priwe seaworthy vesseldzurthermoreCormieralleges that M&M
Wireline has a duty to provide him maintenance and ¥ure.

Cormierfiled a complaint on October 21, 2035M&M Wireline, L.L.C. filed the instant
motion on July 19, 201 Cormierfiled an opposition on July 2801613 M&M Wireline, L.L.C.

filed a reply with leave of Court, on July 29, 2016.

S1d. at 3.

81d. at 4.

“1d.
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1d. at 4-5.

101d. at 7.
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Il. Parties’ Arguments

A. M&M Wireline’s Arguments in Support oPartial Summary Judgment

M&M Wireline moves for partial summary judgmemgarding its obligation to provide
maintenance and cubenefits taCormieron the grounds th&ormierconcealed and intentionally
withheld information regarding previous back injuries that was material to theodetashire
him.1®* M& M Wireline contends thaormiers back injuries are substantially the same injuries he
seeks damages for in this ca8®1&M Wireline asserts that wheBormierwas hired in November
2014, he underwent a physical examination as part of the employment process during which he
answered “No” to whether he had ever had a back idjudowever, M&M Wireline avers that
Cormier, in fact, had a long and well-documented history of lower back profems.

M&M Wireline asserts that it is webBettled that a seaman’s faié to disclose a prior
illness or disability when he had no good faith belief that he was fit tyrwill bar a seaman’s
claim for maintenance and cur®According to M&M Wireline the Fifth Circuit inMcCorpen v.
Central Gulf Steamship Corgstablishd a threepart test to determine whether a seaman has
forfeited his contractual right to maintenance and cure: (1) glentiff intentionally
misrepresented or concealed medical facts; (2) the undisclosed facts were nmaténal t

employer’'s decision tdiire the plaintiff; and (3) a connection exists between the withheld

15Rec. Doc22-1 at 1
1619,

171d. at 2.

181qd.

91d. at 4 (citingMcCorpen v. Cent. Gulf Steamship Co3R6 F.2d 547, 548 (5th Cir. 1968)).
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information and the injury complained of in the instant §UM&M Wireline contends that the
Fifth Circuit inMcCorpenstated that “where the shipowner requires a seaman to submitego a p
hiring medical examination or interview and the seaman intentionally misrepresamsceals
material medical facts, the disclosure of which is plainly desired, then he i#itletledo an award
of maintenance and curé'”According to M&M Wireline, the “[flailure to disclose medical
information in an interview or questionnaire that is obviously designed to eiotitisformation
therefore satisfies the ‘intentional concealment’ requirem@nM&M Wireline asserts that
Cormierfilled out a questionnaire that specifically referenced back injuries and didfoiohithe
doctor performing the examination of any previous back inji#fi&4&M Wireline contends tht
whether or not the seaman thought his prior back injury was significant is irreté\anetrdore,
M&M Wireline asserts that the firéicCorpenprongis satisfied?®

As for the secondMcCorpenprong whether the concealed facts were material, M&M
Wireline contends that the fact that an employer asks a specific medisabguand that inquiry
is rationally related to the applicant’s physical ability to perform his job flugaders the
information materiaf® According toM&M Wireline, the Fifth Circuit has previously held that

guestions regarding whether an applicant had prior injuries are material tonidetg the

201d. at 4 (citingMcCorpen 396 F.2d at 54819).
2l1d. at 5 (quotingVicCorpen 396 F.2d ab49).

221d. (quotingLuce v. C&E Boat Rental, LLL@No. 161334, 2010 WL 4553509, at *2 (E.D. La. Nov. 2,
2010)).

231d.
241d. at 6.
25d.

26|d. at 7.



applicant’s ability to perform the physically demanding work of a deck hak&M Wireline
asserts thatormierwas beng considered for the same physically demanding job in this case and
that the President of M&M Wirelinasserts in his affidavit that prior back injuries are grounds for
refusal of employmert®

Turning to the thiraVicCorpenprong whether a connection exists between the withheld
information and the injury complained of in the instant $4&M Wireline contends that when
the preexisting condition and the alleged injuries involve the same body theate is a
presumption that the two are relaf@dVi&M Wir eline asserts that the inquiry on this proigy
“simply whether the new injury is related to the old injury, irrespective of toeir causes®
M&M Wireline asserts that the injuries complained of by Corrmaigrstantially coincide with the
injuries documented in his prior medical histdtyherefore M&M Wireline argues that the third
McCorpenprongis satisfied®? M&M Wireline argues that it is entitled to summary judgment

because all three prongs of tMeCorpentest are satisfieéf

271d. (citing Ramirez v. Am. Pollution Control Corptl8 F. App'x 287, 290 (5th Cir. 2011)).
281d. at 7-8.

29]d. at 8 (citingln re ReneCross Constr., IngNo. 022153, 2003 WL 359936, at *2 (E.D. La. Feb. 14,
2003)).

301d. (quotingLuce v. C&E Boat Rental, LLLQNo. 161334, 2010 WL 4553509, a6{E.D. La. Nov. 2,
2010)).

311d. at 8-9.
321d. at 9.
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B. Cormiers Arguments in Opposition t&artial Summary Judgment

In opposition,Cormier asserts that M&M Wireline fired him without conducting any
investigation into his injuries, medical treatment, or its maintenance and cuiaioblf§ Cormier
contends that thesfacts also create credibility questions concerning the affidavit of M&M
Wireline’s President and Owner, Martin Quiram (“Quiranaid because this affidavit is central
to the case, summary judgment is not appropffa@ormier assertsthat a genuine issuef
material fact exists regarding the “intentional concealment or misrepresentptmmy of
McCorpen®® Cormier avers that there is a factual dispute regarding the “ambiguous and
misleading phraseology in the medical history items contained in Clain@etsmployment
physical with M&M [Wireline].”®” Cormiercontends that there are two medical records in which
a nurse or nurse practitioner used the word “injuhgywever, the medical history formsere
unclear regarding what typef medical history was redred to be reporte® Cormier also
contends that M&M Wireline has mischaracteriZeakmiefs medical history as there are only
two isolated instances whe@ormierhad any complaint of low back paihiCormieravers that
although he underwent a prior lumbar MRI in 2005, it was not necessitated by any symptoms or

problems,but rather was part of a pemployment screenint). Cormier asserts that although

%4 Rec. Doc. 28 at 3.

351d. at 4 (citingS. United States Trade Ass’n v. Unidentified Parfies 161669, 2012 WL 579439 (E.D.
La. Feb. 22, 2012)).

%1d. at 8.
371d. at 9.
38|d. at 16-11.
391d. at 12.

401d. at 13.



M&M Wireline cites the opinions of its retained medical experts who opine that ngeha
occurred betwee@ormiers 2005 and 2015 MRIs, those opinions are “vehemently disputed” by
Cormiers treating doctoré! Cormieralso contends that he has asserted that his answers to his
medical history questions were truthful and this creates a genuine issageoial fact'?
Next,Cormier argues that a genuine issue of material fact exists regarding the&ltygteri
prong of McCorpen*® Cormier asserts that Quiram’s affidavit offers no evidence that M&M
Wireline would not have hired him if the alleged “concealment” had been disclosedstates
only that Cormier’s back injuries are “potentially grounds for refusingleyment”4* Cormier
contends that a genuine issue of material fact exists when it is und¢letlrewan employer’s
hiring decision would be affected by the knowledge of a potential employee’s prayioies*®
Cormieralso argues that there is a genuine issue of material fact regarding the “cofinection
prong ofMcCorpen*® Cormierassert that the injuries he sustained are “symptomatic disc injuries
that resulted in numbness and tingling into both of [his] legs,” but the two medioedseaelied
upon by M&M Wireline are “nothing more than soft tissue type injuries that have nothog t

with [his] disc injuries following this accident” Cormieralso contends that there is a genuine

4d.

421d. at 16.

1d. at 7.

441d. (citing Rec. Doc. 222 at 1).

45d. (citing Dauzat v. Weeks Marine, IndNo. 143008, 2016 WL 3167662 (E.D. La. June 7, 2005);
Dive Int'l, Inc. v. Grant No. 131657, 2013 WL 1099157 (E.D. La. Mar. 15, 2013)).

481d.

471d. at 16-17.



issue of material fact regarding whether M&M Wireline’s actions in denyingramtenance and
cure benefits were arbitrary and capricious and therefore warrant penalties amgranof
attorney’s fee$®

Finally, Cormierlodges several objections to M&M Wireline’s exhilfit<ormierasserts
that Record Document 220, which he contends is a blank application for Merchant Mariner
Medical Certificate, is irrelevant and Record Documentd2and 2113, which he contends are
the expert reports of Dr. Fakier and Dr. Cenac, are not sworn statementsrafuialbereports
are not admisible at trial>®
C. M&M Wireline’s Arguments in Further Support of Partial Summary Judgment

In reply, M&M Wireline first contends that whether it deni@drmiermaintenance and
cure without investigation is not an issue relevant toMe€orpenanalysiss! M&M Wireline
contends that althougbormieralleges that he was injured on November 30, 2014, after his initial
treatment in the emergency room, he did not seek any medical treatment fondotirs®?
Furthermore, M&M Wireline asserts tHabrmierdid not give it any reason to believe tRatrmier
was suffering significant back pain stemming from the November 30 incGitist&M Wireline

asserts that, contrary @ormiers assertionsCormierwasfired for not showing up to work In

481d. at 17.

49d.

501d. at 1718.
51Rec. Doc. 38 at 2.
521(d.

531d. at 5.

541d. at 7-8.



response taCormier's argument that there is a credibility issue regarding Quiram’s affidavit,
M&M Wireline contends that there is nothing in the record to contradict QuiraataEnsents>
M&M Wireline also asserts that Cormileas serious credibility issues as wéll.

Turning to theMcCorpenanalysis, M&M Wireline asserts that althouGbrmierargues
that he did not intentionally conceal any prior back injury because he did not understand the
qguestios on the “General Physical Foino be asking him for his complete mealitistory,
Cormierdoes not cite any case law to support his argument that the questions posedmaust be
specificthan the questions at issue in this c{9d&M Wireline contends that itMcCorpenv.
Central Gulf Steamship Corghe Fifth Circuit held that thglaintiff was of sufficient intelligence
and could understand English so he should have understood that “illness” encompassed his
diabetes, even though the plaintiff asserted that his diabetes was under>édn&bdl Wireline
asserts thaCormier can read, write, and speak English dhdreforehas no excuse to not
comprehend that “frequent backaches” and “back injury” would encompass a prior work injury
that resulted in pain lasting over a month and ending with a visit to an emergentas well as
an “ongoing problem” producing back pain lasting for at least a ndnth.

As for the second prongateriality, M&M Wireline asserts that the law does not require

the employer to show definitively that it would not have hired gleentiff, but stateshat

551d. at 8.

56 .

571d. at 9.

58 1d. at 9-10 (citing 396 F.2d 547, 556th Cir. 1968)).

591d. at 10.



materiality is established if “an employer asks a specific medical question opleatagm, and
the inquiry is rationally related to the applicant’s physical ability to performohisiuties.®°
M&M Wireline citesMcNabb v. Bertucci Contracting case from another section of the Eastern
District of Louisiana, where, M&M Wireline contends, the court held that laggyiraan affidavit
from the safety director that the company would not have approvedaingff without further
medical informationegarding his prior accident and appropriate clearance to return to work was
sufficient to satisfy the materiality prof§.M&M Wireline also cites the Fifth Circuit case
Ramirez v. American Pollution Contrevhere, it contends, the court evaluated an affidstating

not that the company would not hire thlaintiff, but rather that thplaintiff might be required to
undergo further medical examinatiditsAccording to M&M Wireline, the Fifth Circuit noted that
the additional medical examinations would have at least delayed the hiringpbdititdf, likely
preventing him from being aboard the vessel at the time of the accident, and ndtesldffatavit
submitted byhe company represented that a misrepresentation-ekmtng injuries would have
resulted in terminatioR® M&M Wireline argues that Quiram’s affidavit states that “falsification
of medical background, or nondisclosure of agxesting condition, in ta physical review process

is ground for termination” and back injuries are potentially grounds for refusiptpgment®*

601d. at 10-11 (quotingBrown v. Parker Drilling Offshorg410 F.3d 166, 175 (5th Cir. 2005)).
611d. at 11 (citing No. 120342, 2013 WL 1099156, at *6 (E.D. La. Mar. 15, 2013).

62|d. at 1112 (citing 418 F. App’x 287, 291 (5th Cir. 2011)).

631d. at 12 (citing 418 F. App"at 296-91).

&4 1d.
10



Furthermore M&M Wireline asserts that at the time of the incide@grmier had only been
working forM&M Wireline for eighteen day®

Turning to the third prong, the connection between the old and new injuries, M&M
Wireline asserts that there is no requirement that the injuries be identical, anhethare to the
same location on the bod§M&M Wireline contends that althougBormie repeatedly refers to
his prior injuries as “low back pain” or a “pulled muscle” unrelated to his currentrgisees,
Cormierignores the results of his 2005 MRI tisabw that he had significant disc injurfés&M
Wireline citesMcNabh where, it contends, the district court held that the “causally related” prong
was met where an MRI demonstrated a ruptured disc at #81 l&vel and a posiccident MRI
showed disc herniations at 443 L4-5, and L5S1 levels®® M&M Wireline asserts that it is not
relevant to this prong whethe&@ormierknew that the injuries were relatétiTherefore, M&M
Wireline argues that it is entitled to summary judgment because all three prong®oCibrpen

test are satisfied

851d. at 12-13.

61d. at 13.

571d.

581d. at 13-14 (citing 2013 WL 1099156, at *9).
891d.

01d. at 14.
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lll. Law and Analysis

A. Legal Standard on a Motion for Summary Judgment

Summary judgment is appropriate when the pleadings, the discovery, and anytaffidavi
show that “there is no genuine dispute as to any material fact and the movare terjtitdgment
as a matter of law’* When assessing wther a dispute as to any material fact exists, the court
considers “all of the evidence in the record but refrains from making creddsliérminations or
weighing the evidence’? All reasonable inferences are drawn in favor of the nonmoving party,
but “unsupported allegations or affidavits setting forth ‘ultimate or conclusoris fand
conclusions of law’ are insufficient to either support or defeat a motion for syynjudgment.™
If the record, as a whole, “could not lead a rational trier of fact to find fandhemoving party,”
then no genuine issue of fact exists and the moving party is entitled to judgneentadter of
law.” The nonmoving party may not rest upon the pleadings, but must identify specific facts in
the record and articulate the precise manner in which that evidence establisheseaiggune for
trial.”

The party seeking summary judgment always bears the initial responsibihtfpmoning

the Court of the basis for its motion and identifying those portions of the record liledeves

"M Fed. R. Civ. P56(@a); see also Celotex Corp. v. Catret77 U.S. 317, 3223 (1986)iLittle v. Liquid Air
Corp, 37 F.3d 1069, 1075 (5th Cir. 1994).

2 Delta & Pine Land Co. v. Nationwide Agribusiness Ins., 680 F.3d 395, 3989 (5th Cir. 2008).
73 Galindo v. Precision Am. Corpr54 F.2d 1212, 1216 (5th Cir. 198hittle, 37 F.3d at 1075.
74 Matsushita Elec. Indu€o. v. Zenith Radio475 U.S. 574, 586 (1986).

> See, e.gCelotex 477 U.S. at 32FRagas v. Tenn. Gas Pipeline Cb36 F.3d 455, 458 (5th Cir. 1998).

12



demonstrate the absence of a genuine issue of materiaf Ewtreaftey the nonmoving party
should “identify specific evidence in the record, and articulate” precisely thatvevidence
supports his claim&.To withstand a motion for summary mhent, aplaintiff must show that
there is a genuine issue for trial by presenting evidence of specifi¢¥atis.nonmovant’s burden
of demonstrating a genuine issue of material fact is not satisfied merely dingrésome
metaphysical doubt as to timeaterial facts,” “by conclusory allegations,” by “unsubstantiated
assertions,” or “by only a scintilla of evidenc€Rather, a factual dispute precludes a grant of
summary judgment only if the evidence is sufficient to permit a reasonableftfaat tofind for
the nonmoving party. Hearsay evidence and unsworn documents that cannot be presented in a form
that would be admissible in evidence at trial do not qualify as competent opposingeffden
B. Analysis

M&M Wireline moves for summary judgment @ormiers claim for maintenance and
cure benefits pursuant McCorpen v. Central Gulf Steamship Cobecause, it asserSprmier
“‘concealed and intentionally withheld information regarding prior back injurieat are

substantially the same injuries as those claimed in this laf#dnibpposition Cormiercontends

6 Celotex 477 U.S. at 323.
" Forsyth v. Barr 19 F.3d 1527, 1537 (5th Cir. 1994%rt. denied513 U.S. 871 (1994).

"8 Bellard v. Gautreaux675 F.3d 454, 460 (5th Cir. 2012) (citiAgderson v. Liberty477 U.S. 242, 248
49 (1996)).

" Little, 37 F.3d at 1075.
80 Martin v. John W. Stone Qil Distrib., In19 F.2d 547, 549 (5th Cir. 1987); Fed. R .Ci\6#C)(2).

81 Rec. Doc. 221 at 1 (citing 396 F.2d 547 (5th Cir. 1968)).
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that the Court should not grant summary judgnbmdause there are genuine issues of material
fact regarding each of the thriieCorpenelements?

“Maintenance and cure is a contractfaaim of compensation given by general maritime
law to a seaman who falls ill while in the service of his vesS¢idwever, an employer may deny
a claim for maintenance and cure benefits if it can show that an injured seamaltywdlficealed
a preexistig medical condition from his employ&tin order to establish such a defensersuant
to McCorpen an employer must show that: “(1) the claimant intentionally misrepresented or
concealed medical facts; (2) the adisclosed facts were material to the éoypr’'s decision to
hire the claimant; and (3) a connection exists between the withheld informatahe injury
complained of in the lawsuif® The Court will address each of these elements in turn.

1. Cormier’s Objections to Evidence

As an initial mater, the Court notes that Cormier objects to three of M&M Wireless’
exhibits submitted in support of its motion for summary judgment: (1) Record Dat@dg0, a
blank application for Merchant Mariner Medical Certificate; (2) Record Decur@t12, an
“Expert IME Report of Dr. Fakiér and (3) Record Document 2B, an “Expert IME Report of
Dr. Cenac.®® Pursuant to Federal Rule of Civil Procedure 56(c)(2), a party may object that the

material cited to support or dispute a fact on a motion for summary judgment cannoebéegres

82Rec. Doc. 28 at717.

83 McCorpen 396 F.2d at 548.

841d.; Brown v. Parker Drilling Offshore Corp410 F.3d 166, 171 (5th IC2005)).
85 Brown, 410 F.3d at 171 (citinglcCorpen 396 F.2d at 54819).

86 Rec. Doc. 28 at 148.

14



in a form that would be admissible in evidenGarmier asserts that the blank application is
irrelevant and the two expert reports are not sworn stateraedtthereforare inadmissible at
trial.8” M&M Wireline does not respond to Cormier’s objections.

Federal Rule of Evidence 4@tovidesthat evidence is relevant if “it has any tendency to
make a fact more or less probable than it would be without the evidence” and “the dact
consequence in determining the actioM&M Wireli ne cites tothe “Application for Merchant
Mariner Medical Certificatefn support of its contention that the job of a deck hand is physically
demanding® however it provides ndurtherexplanation of how this documeistrelated to this
case. Thapplicationstates that the Coast Guard requires a physical examination and certification
to be completed to ensure that mariners are healthy, have no physical limitettomsuld hinder
or prevent performance of their duties, and are free of medicditmms that pose a risk of sudden
incapacitation which could affect operating or working on ve$8dike form also contains a list
of tasks “considered necessary for performing ordinary and emergency reshipiseard
functions.”®® At issue in this casis whether M&M Wireline’s questions on its General Physical
Form were rationally relatedo the applicant's physical ability to perform his duflies
Accordingly, evidenceregarding ordinary shipboard tasks in an emergaackelevant and

Cormier’s objectn is overruled.

871d. at 18.

88 Rec. Doc. 221 at 7.
89 Rec. Doc. 2211 at 1.
91d. at 2.

91 See Brown v. Parker Drilling Offshore Corgl0 F.3d 166, 172 (5%ir. 2005).
15



Next, Cormier argues that the expert reports of Drs. Fakier and Cenac arepet pr
summary judgment evidence. In the Fifth Circuit, “[ulnsworn expert reportdo not qualify as
affidavits or otherwise admissible evidence for [thefpose of Rule 56, and may be disregarded
by the court when ruling on a motion for summary judgménthese expert reports are unsworn
letters that are not admissible summary judgment evidekoeordingly, the Court sustains
Cormier’s objections to thexpert reports of Drs. Fakier and Cenac and will not consider them in
analyzing the instant motion.

2. Intentional Misrepresentation or Concealment of Medical Facts

M&M Wireline contends thathe first McCorpenprong is met becauséormier was
required tdill out a questionnaire that made specific reference to previous injuriksjimg back
injuries, butCormierfailed to reveal that he had a “long history of back pain and back injuries,
including a work related injury®® In oppositionCormierassertshat the “General Physical Form”
that Cormierfilled out contained no actual questions regardimymiefs medical history, but
instead listed three categories relating to the back: “[f[requent back&fbgack injury (upper)”;
and “[b]ackinjury (lower).”* Cormierasserts that these categories are subjective and ambiguous
becausean applicant and health care provider neaghbelievethat the word “injury” covers

different things®

92 Provident Life and Accident Ins. C&74 F.3d 984, 1000 (5tir. 2001) (quoting 11almes Wm. Moore
et. al, Moore's Federal Practic§ 56.41[3][c] (3d ed. 1997)) (internal quotations omitted).

%8 Rec. Doc. 221 at 6.
%4 Rec. Doc. 28 at 9.

%|d. at 10.
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The Fifth Circuitin Brown v. Parker Drilling Offshore Qp. determined that the
intentional concealment prong of tMeCorpendefense does not require a finding of subjective
intent®® The court statethat“Seamen must not be allowed to blatantly misrepresent their medical
history on questionnaires and thengalégnorance before a jury”In Brown, the court concluded
that the defendant had established as a matter of law thalatheff had knowingly concealed
material medical information, rejecting tpkintiff's argument that he did not intend to conceal
his medical condition and did not understand that his back injuries constituted back “tP8irble.”
Brown, the Fifth Circuit, quotindMcCorpen stated that “where the shipowner requires a seaman
to submit to a préiring medical examination or interview and the seaman intentionally
misrepresents or conceals material medical facts, the disclosure of whlamig desired, then
he is not entitled to an award of maintenance and éire.”

Cormierargues that the “plainly desired” requirement is significarthis case as there is
a “clear material factual issue in dispute regarding the ambiguous anddmgl@hraseology in
the medical history items contained i€drmiefs] preemployment physical with M&M
[Wireline].”1% On the “General Physical Form,” M&M ¢line askedCormierto complete a

medical history in which there was a list of conditions @admierwas to circle either “Y” for

% Brown, 410F.3d at 173.
971d. at 175.
%8 |d. at 172-74.

9 Brown v. Parker Drilling Offshore Corp410 F.3d 166, 173 (5th Cir. 2005) (quotigCorpen v.
Central Gulf S.S. Corp396 F.2d 547, 549 (5th Cir. 1968)).

1001d. at 9.
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yes or “N” for no!°! Cormiercircled “N” regarding “Back injury (lower)¥*2M&M Wireline has
submitted medical records f@ormierindicating that in 2005Cormierwent to the emergency
room complaining of lower back pain that he stated he had suffered for the previobsaftemt
he was injured pushing a pip& M&M Wireline has also submitted medical records from
February 2013 in whicRormierreported that he was suffering back pain shooting down his left
leg.1%* Cormierargues that there were no inquiries or questions regarding topics such as prior back
sprains or muscle pulls that would make it clear to an applicant that he or she neededo ident
all back problems, no matter how sligahd the fact that the General Physical Form references
“frequent” back aches implies that an applicant need not list all back protffems.
AlthoughCormierasserts in his affidavit that hesavered all the questions regarding his
past medical history truthfully and that he did not write the words “injured” or “ihjumrhis
medical records$® the intentional concealment prong “does not require a finding of subjective
intent.”97In Brown, theplaintiff argued that he did not understand that his back injuries, consisting
of a “sore back” and “pulled muscle” constituted back “trouble” because he interpretgol&tr

to indicate serious injuries such as a broken back or {&dke Fifth Circuit, stating that the

101 Rec. Doc. 25 at 1.

102 |d

103Rec. Doc. 2.

104Rec. Doc. 28.

105Rec. Doc. 28 at 10.

106 Rec. Doc. 2& at 3.
107Brown, 410 F.3d at 174.

108410 F.3d 166, 172 (5th Cir. 2005).
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intentional concealment prong bfcCorpenis an “essentially objective inquifyconcluded that
the defendant had established as a matter of law thptaimiff had intentionally concealed his
prior back injuries'® In this caseCormierfailed to disclose on the General Physical Form that he
had previously suffered a lower back injury. His argument that he did not understareviuagr
incidents with this back to constitute “injuries” is unavailing in lighBodwn Accordingly, the
Cout concludes thaCormierintentionally misrepresented or concealed medical facsatisfy
the first prong of thdicCorpendefense

3. Materiality of the Non-Disclosed Facts to the Employer’s Decision to Hire
Cormier

Next, the Court turns to the materiality prong of MeCorpendefenseCormierasserts
that there is no evidence that M&M Wireline would not have hiGesamier if the alleged
“concealment” had not been disclosé®iThe Fifth Circuit inBrown heldthat “[t]he fact that an
employer asks a specific medical question on an application, and that the isquitipmally
related to the applicant’s physical ability to perform his duties, rendersfthenation material
for the purpose of [the materiality] analyst! In this case, it is undisputed that M&M Wireline
askedCormierto disclose his medical history, including whether he had previously suffeyed a

injuries to his lower back. Furthermore, the Fifth Circuit has acknowledged thatotkeof a

deckhand igphysically demandingnd thus questions regarding medical history are rationally

related to an applicant’s ability to perform his dufi¥s.

1091d. at 174-75.
110Rec. Doc. 28 at 7.
111410 F.3d ai.75.

12Ramiez v. Am. Pollution Control Corp418 F. App’x 287, 290 (5th Cir. 2011).
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Citing Dauzat v. Weeks Mamn Inc. andCal Dive International, Inc. v. GrapntCormier
argues that courts in tHeastern District of Louisiana have concluded that a genuine issue of
material fact exists when it is “unclear whether an employer’s hiring dacrsould be affected
by the knowledge of a potential employee’s previous injuri€sThe Fifth Circuit determied in
Jauch v. Nautical Services, Intat if the vessel owners would have employed the seaman even
had the requested disclosure been made, concealment will not bar the seaman’s w#covery
maintenance and cut&! However, the cases cited by Cormier, which are not binding on this
Court, are nevertheless distinguishableChl Dive Internationallnc., the court, in concluding
that there was a genuine issue of material fact regarding whether thdfjgdaioti-disdosure of
her back injuries was material, noted that there was evidence in an affidathetltcompany may
have hired the plaintiff even if she had disclosed her back injtifids. Dauzat the court
concluded that there was a genuine issue of material fact regarding the mateoatity@cause
the affidavit submitted by the defendants from the risk management dirglstoasserted that he
had the authority to prevent an applicant’'s placement based upon information contained in a
medical informationwas contradicted by the director’s deposition testimanwhich he said that
he merely made recommendations to another individual who ultimately made thieéisabn!1®

Therefore, the couih Dauzatconcluded that the defendants had not presented angetent

113Rec. Doc. 28 at-B (citingDauzat v. Weeks Marine, Ind&No. 143008, 2016 WL 3167662 (E.D. La.
June 7, 2016)Cal Dive Int'l, Inc. v. GrantNo. 111657, 2013 WL 1099157 (E.D. La. Mar. 15, 2013)).

114470 F.3d 207, 212 (5 Cir. 2006) (per curiam).
1152013 WL 1099157, at *5.

1162016 WL 3167662, at *3.
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summary judgment evidence from someone with authority to make hiring dedisiestablish
that the misrepresentation or concealment was matéfial.

In the Fifth Circuit cas®amirez v. American Pollution Control Cortheplaintiff argued
that trere was a genuine issue of material fact regarding whether the defendahhasmaihired
him even if he had disclosed his preexisting injutt€dn support, theplaintiff pointed to
testimony in which the employee in charge of hiring and firing deckhstatsd that if the captain
of thevessehadwanted to hirghe plaintiff, the company would hawwnductedurthermedical
evaluatios.'® The Fifth Circuit concluded that thitestimony did not create a genuine issue of
material fact regarding materialihecause th employee did not state that the compewould
have hired theplaintiff, but ratler that theplaintiff could have been subject to further medical
examination?® In addition, the court noted that the employee had testified thptaimiff would
have been terminated if he had learned thatplaetiff had misrepresented his preexisting
injuries1?! Here, M&M Wireline has presented evidence that it agRedmierto disclose his
medical history, including whether he had suffered any injuribstlmwer back in particular, and
that any concerns about a candidate’s physical injuries are broughtinontleeiate attention of
the President of M&M WirelinMartin Quiram, who maintains review and advisory authority

over the crew hiring proces® Quiram states in his affidavit that back injuries are potentially

H71d. at *3.

118418 F. App'x 287, 290 (5th Cir. 2011).

119 Id

120 Id

1211d. at 291.

122Rec. Doc. 2212.
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grounds for refusing employment and that falsification of medical background, or nosaiisc
of a preexisting condition, is grounds for immediate terminafith.

Cormier argues that the Cowstiould deny the motion for summary judgment becthese
credibility issues regarding Quiram’s affidasitate a genuine issue of material f&étn support,
Cormier citesSouthern United States Trade Association v. Unidentified Padiesase from
anotter section of the Eastern District of LouisidAa.In Southern United States Trade
Associationthe court denied the defendant’'s motion for summary judgment on the grounds that
the defendantelied solely upon his seHferving affidavits for support and lzecse his credibility
was a fact issue to be decided by the jdfyn that case, the plaintiff alleged that the defendant
had posted numerous defamatory statements about the defendaeveral websites and on the
motion for summary judgment, the defendsmibmitted an affidavit in which he asserted that he
did not make the alleged statements, as well as an affidavit from the défemsaployee who
asserted that the employee had posted the stateth€fike court denied the motion, stating that
the Constitition guarantees a trial by jury, not trial by affidai.

On motions for summary judgment, courts must reframm making credibility

determinations or weighing the eviderié&Moreover,Cormier only generally asserts that there

123 |d
124Rec. Doc. 28 at 4.

1251d. at 5 Eiting S. U.S. Trade Ass’n v. Unidentified Parfid®. 161669, 2012 WL 579439 (E.D. La.
Feb. 22, 2013)

1262012 WL 579439, at *2.

127 Id

128 Id

129 Delta & Pine Land Co. v. Nationwide Agribusiness Ins.,G80 F.3d 395, 3989 (5th Cir. 2008).
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are credibilty issues with Quiram becauSermier’'sclaim for maintenance and cure was denied
without investigationt° Cormier does not point to any evidence before the Court on the motion
for summary judgment to specifically contest Quiram’s statements regaidimg practicesor
demonstratevhy Quiram specifically is not a credible witneSsrthermore, as stated abotfghe
fact that an employer asks a specific medical question on an application, and thqtitlyeis
rationally related to the applicant’s physical ability to perform his dutiesersnide information
material for the purpose of [the materiality] analysi&. Therefore, a in Ramirez Cormierhas
failed to raise a genuine issue of material fact regarding the sédo@drpenprong, the
materiality of the plaintiff'snon-disclosure.

4, Causality

The Court now turns to the third prong of tleCorpendefensewhether a connection
exists between the withheld information and the injury complained of in the I2#<{i]ven an
intentional misrepresentah of medical facts which would have been material to the employer’s
hiring decision is insufficient to overcome an obligation of maintenance and cureghbarr
connection between the withheld information and the injury which is eventuallyrsastai®

The Fifth Circuit inBrowndetermined that because thgiries theplaintiff sufferedwhile

working aboard the vessel warethe same location of the lumbar spine as his previous injuries,

130Rec. Doc. 2&t 2-4.
B31Brown v. Parker Drilling Offshore Corp410 F.3d 166, ¥(5th Cir. 2005)
1321d. at 171(5th Cir. 2005)citing McCorpen 396 F.2d at 58-49).

1331d. at 175 (internal quotations omitted) (quotiigward v. A.S.W. Well Serv. Indlo. 892455L, 1991
WL 365060, at *2 (W.D. La. Dec. 5, 1991)).
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the causal link between the concealed information and the nemwy md been establishé¥.In
support, the court iBrowncited a case from another section of the Eastern District of Louisiana,
Weatherford v. Nabors Offshore Carmehere the court stated that “[w]hgpkaintiff claims an
injury in the exact same ared the back as was previously injured, the causal connection is
clear.”*® In Weatherford the courtdeterminedthat there was an “obvious causal connection”
between theplaintiff's previous and current injuriebecausethe plaintiff had admitted to
concealiig a prior injury to his lower back anoh his instant claim, included an allegation of a
“sharp, stabbing pain” in his lower bat¥.

Cormierasserts that the injuries he complains of in this lawsuit are unconnected tstany pa
medical records and any preus injuries “were nothing more than soft tissue type issues that have
nothing to do with Claimant’s disc injuries following this accidelit.In support,Cormiercites
the deposition testimony of Dr. John Sledge (“Dr. Sledge”) who asserts thatighetfaew
herniation that wasn’t there on the 2005 images” at the3 kevel and it was a “new herniation
superimposed on top of the old herniatidff Dr. Sledge also asserts ti@drmierhad “substantial
complaints of low back pain into his legs with numbnasd tingling in both of his legs that

persisted throughout the entirety of [Dr. Sledge’s] treatment before . . .\sUtéeCormieralso

134 Brown v. Parker Drilling Offshore Corp410 F.3d 166, 176 (5th Cir. 2005).

13514, (citing No.Civ. A. 030478, 2004 WL 414948, at *3 (E.D. La. Mar. 3, 2004) (Duval, J.))
1362004 WL 414948, at *3.

B7Rec. Doc. 28 at 17.

138 Rec. Doc. 28 at 7.

1391d. at 14-15.
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cites to Dr. Sledge’s testimony in which he states that the occurrence ofathectdents in
Cormiers medical hisory are not indicative of signsef instability or symptomatic structural
problems in his back!®

The Fifth Circuit has stated that “there is no requirement that a present injdigntieal
to a previous injury. All that is required is a causal link betwkempreexisting disability that was
concealed and the disability incurred during the voyagdri Brown, theplaintiff argued that the
defendant had not establishealisality because there waspnoof that he had suffered a previous
disc herniation andhere was no indication from the expert reports that any herniated disc
preexisted his employmeHt The Fifth Circuit inBrownheld that because tiptaintiff's injuries
were to the same location of the lumbar spine, the causal link between the comfeaieation
and the new injury was establish¥din Hare v. Graham Gulf, Incanother section of the Eastern
District of Louisiana held thdefendanthad clearly satisfied the third prong of thkeCorpen
defense becauskeplaintiff's spinal injury was athe “same spinal level as the injury giving rise
to this suit.*44In this case, the evidence presented shows not only that the injuries complained of
in this case are both to the lower back, aBnown but hereCormiers expert has testified that
the irfjuries are to the exact same portion of the spiinerefore, Cormiehas failed to raise a

genuine issue of material fact regarding the third prong d¥it@orpendefense.

1401d. at 18.

41 Brown v. Parker Drilling Offshore Corp410 F.3d 166, 176 (5th Cir. 2005) (quoti@giming v. Int'l
Pac. Enters., Ltd.773 F. Supp. 230, 236 (D. Haw. 1990)) (internal quotations omitted).

142 |d
143 |d
14422 F. Supp. 3d 648, 6585 (E.D. La. 2014).
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V. Conclusion

Based on the foregoing, the Court concludes@oamierhas failel to raise a genuine issue
of material fact regarding any of the three prongs oMb€orpendefense. Accordingly,

IT ISHEREBY ORDERED thatDefendant’$Motion for Partial Summary Judgment®
iIs GRANTED.

NEW ORLEANS, LOUISIANA , this29th day oAugust 2016.

NANNETTEAOLIVETTE BROWN
UNITED STATES DISTRICT JUDGE

145Rec. Doc. 9.
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