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UNITED STATES DISTRCT COURT
EASTERN DISTRICT OH.OUISIANA

REGIONS BANK CIVIL ACTION
VERSUS NO. 155084
GATOR EQUIPMENT RENALS, SECTION “R” (5)
LLC, ET AL.

ORDER AND REASONS

Plaintiff Regions Bank moves for summary judgmengaiast
defendants for amounts due under three promissotgsexecuted by Gator
Equipment Rentals, LLC, and for a judgment recognizihg talidity of
various guaranties, mortgages, security interestd,assignments executed
in favor of Regions Bank to guarantee Gator Equipbsedebt! Because
there is no question of material fact that Gatouipmgent is in default and
that Regions holds valid notes and security interehe Court grants the

motion for summary judgment.
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l. BACKGROUND

Regionsextended severgbmmercial loans to Gatd&quipment, LLC,
which were secured by itself and defenda@ator Equipment Rentals of
Fourchon, LLC; Gator Crane Secgi, LLC; and Gator Equipment Rentals of
Iberia, LLG and by individuatlefendantd.ovencie John Gambarella, Betty
Rae GambarellaNormanJ. Schieffler, Jr., Misty Lynn Schieffler, Joey Don
Pierce, andShanna Guidry Pierce

Specifically, m September 9, Regions and Gator Equipment executed
a Business Loan Agreeent, which contemplatedn ongoing financing
relationship between the parties. The BusinesslLAgreement provided
that all commercial loans issued by Regions to G&guipment “shall be
and remain subject to the terms and conditionfisf Agreement#Among
these conditions washat Gator Equipment “[n]Jot permit its ratio of
EBITDAR to Interest Expense and prior period Cuitr&taturities of Long
Term Debt plus Rent and Lease Expenses for suchlfigar to be at any

time less than 1.25 times, to be measured anntallyhe Busings Loan

2 On or about February 25, 2016, after litigation degBetty Rae
Gambarella passed away. R. Doc-B&at 2. On August 11, 2016, Joey Don
Pierce, the Independent Administrator for Betty R@ambarella was
properly substituted for Gambarella as a defendBnbDoc. 49.

3 R. Doc lat 4.

4 R. Doc. 363 at 1.

5 Id. at 2.



Agreement also specifieseverdevens of default, including failingo make
any paymentwhen due under the Loan, and failib@g comply with or to
perform any other term, obligation, covenant, ond@wion contined in the
Agreementt

The Agreement also contained an acceleration clausech gave
Regions the option to declare all of Gator Equipreenndebtedmess
immediately due and payable if Gator defaulted antitled Regions tall
the rights and remedies provided in tiRelated Documents.”According
to the Business Loan Agreemtg“Related Documents”include, among other
things, all promissory notes, guaranties, secuntgrests, and mortgages
related to loans issued by Regions to Gator Equipiie

Regions and Gator Equipment executed three promyssmtes
subject to the Business Loan Agreement. The finsis executed on
December 23, 2011 in the principal amount of $398,83° Gator
Equipment agreed to pay the principal and intedkst on this note in 60
consecutive monthly installmentwith the first payment due on Jany&a3,

201220 The second and third promissory notes were bothciebesl on

6 Id. at 3.

7 Id.

8 Id. at 6.

9 Id. at 10.
10 Id.



November 5, 2013. The larger noteas in theprincipal amount of
$3,621,350.71while the smaller notewas in theprincipal amount of
$500,0001 The first installments for both ncdevere due on December 5,
201312

In connection with the Business Loan Agreement gmdmissory
notes, thalefendant®xecuted security agreements, guaranties, mortgages
and assignments to secure Gator Equipment’s indeldes. These
documents include, among other things:

o Three security agreements executed by Gator Equmgmehich, as
modified in December 2014, graatl Regions a continuing security
interest in all of Gator Equipment’s inventory, accoung¢guipment,
general intangibles andixftures, inventory and other tangible
propertyis

o A “Multiple Indebtedness Mortgage” executdy Gator Equipment,
which grantedRegions a mortgagenoGator Equipment’s commercial
propertyi4

o Numerous Commercial Guarant[ies]in which variousdefendants

guaranteed payment of Gator Equipment’s presentfatude debts to
Regions®

11 Id. at 12.

12 Id. at 7, 12.

13 Id. at 1532 (Gator Equipment’s security agreementd);at 33
56 (“Waiver and First Amendment to Commercial SetguAgreements”).

14 Id. at 5774.

15 Id. at 75101; R. Doc. 34 at 117.
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o Several “Multiple Indebtedness Mortgagesxecuted by the individual
defendants, granting Regions mortgages on theidesgial properties
to secure Gator Equipment’s debtgs and

o Two “Assignmenis] of Life Insurance as Collateralexecuted by
defendant®NormanSchieffler and Pierce assigning their life insurance

policies to Regions as security for Gator Equipnempresent and
future indebtedness.

At some point, Regiosi loans to Gator Equipmenterebacked by an
additional guarantor, the United States Small Bass Administration
(“SBA”). Itis undisputed, however, that the loans are mgér subject to an
SBA guaranteés

A. The Litigation

On October 10, 2015, Regiofiled this lawsuit, seeking both collection
of unpaid sums and a judgment recognizing the Wgland enforceability of
the security agreements, guaranties, mortgagesaasigdnments created by
the various loan documenis. On February 8, 2016, Regiorféded this
motion for summary judgment.Regions submits evidence that Gator
Equipment has been unable to satisfy its dedibgce August 2015 In

support, Regions submits the affidaviof its Vice President,Thomas

16 R. Doc. 304 at 1834 (Gambarella’s mortgage)qd. at 3551
(Schieffler's mortgage)id. at 5269 (Pierce’s mortgage).

17 Id. at 6970 (Schieffler's assignment)d. at 7172 (Pierce’s
assignment).

18 SeeR. Doc. 3211 at 12; R. Doc. 33 at 10.

19 R. Doc.1.
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Bacarella,who atteststhat Gator Equiprant defaulted under the Business
Loan Agreement by failing to pay the monthly ingte¢nts due under each
of the three promissory notes in August 2015 anchgaayment due since
that date?® Bacarellaalsoaversthat Gator Equipment defaulted by failing
to satisfy the Business Loan Agreements debt serwogerage ratio
provision based upon its December 2014 financiakteshentg! and by
selling collateral without delivering the proceddsRegions to be applied to
the outstanding amounts dée.

The recordreflects that Regions notified Gator Equipment atsl
guarantors that the loans were in default and ith@as accelerating all sums
due under the promissory notes by letter dated Seper 14, 20133
Regions demanded payment of all principal, accrurtdrest, late charges,
and other fees by September 21, 2@845According to Bacarella, Gator
Equipment and its guarantors failed to make paymbnptthe stated
deadline?> Bacarella attestshat the total balance due under the loan

documents is $4,220,5912, plus interest that continues to accrue after

20 R. Doc. 335 at 37 8 (RegionsStatement of Undisputed Material
Facts).

21 Id. at 31 9.

22 Id. at 39 10.

23 R. Doc. 304 at 7379 (September 14, 2015 default letter).

24 1d. at 78.

25 R. Doc. 365 at 51 18 (RegionsStatement of Uncontested Facts).
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February 6, 2016, and all fees, expenses, attoffessand costs that arise
under the loan documents that have accrued askogey 5, 2016 and that
continue to accrue thereafté&r.In addition, Regionsubmits copies of the

various loan agreements signed by the paiies.

Il. LEGAL STANDARD

Summary judgment is warranted when “the movant shthat there
IS no genuine dispute as to any material fact drednhovant is entitled to
judgment as a matter of laivFed. R. Civ. P. 56(a)gee also Celotex Corp.
v. Catrett 477 U.S. 317, 3223 (1986),Little v. Liquid Air Corp, 37 F.3d
1069, 1075 (5th Cir. 1994). When assessing whredhdispute as to any
material fact exists, the Court considers “allloétevidence in the record
but refrain[s] from making credibility determinatie or weighing the
evidence.”Delta & Pine Land Co. v. Nationwide Agribusiness.I&o, 530
F.3d 395, 39899 (5th Cir. 2008). Allreasonable inferences drawn in
favor of the nonmving party, but “unsupported allegations or affida
setting forth ultimate or conclusory facts and dois®ns of law are

insufficient to either support or defeat a motion $summary judgment.”

26 R.Doc. 301at 1516.
27 See generallR. Doc. 333; R.Doc. 304.
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Galindo v. Precision Am. Corp754 F.2d 1212, 1216 (5%ir. 1985);see
also Little 37 F.3d at 1075.

If the dispositive issue is one on which the mowvaiiitbear the
burden of proof at trial, the movant “must comeward with evidence
which would entitle it to a directed verdict if tewidence went
uncontroverted at trial.Int'l Shortstop, Inc. v. Ri's, Inc, 939 F.2d 1257,
1264-65 (5th Cir. 1991). The nonmoving party can thefeat the motion
by either countering with evidence sufficient ta@nstrate the existence
of a genuine dispute of material fact, or “showth@t the moving party's
evidence is so sheer that it may not persuade the redderactfinder to
return a verdict in favor of the moving partyd. at 1265.

If the dispositive issue is one on which the nonmg\warty will bear
the burden of proof at trial, the moving party neayisfy its burden by
merely pointing out that the evidence in the recisrohsufficient with
respect to an essential element of the nonmovintyjsalaim. See
Celotex 477 U.S. at 325. The burden then shifts to themoving party,
who must, by submtiing or referring to evidence, set out specifictfac
showing that a genuine issue exis8ee idat 324. The nonmovant may
not rest upon the pleadings, but must identify sipef@cts that establish a

genuine issue for trialSee, e.qgid.; Little, 37 F.3d at 1075 (“Rule 56



mandates the entry of summary judgment, after adegjtime for
discovery and upon motion, against a party whasfaalmake a showing
sufficient to establish the existence of an elemessential to that party’s
case, and on whircthat party will bear the burden of proof at trial
(quotingCelotex 477 U.S. at 322)).

In nonjury cases, such as this ofteyhere the judge is the ultimate
finder of fact, the Fifth Circuit suggests thatmadre lenient standard for
summary judgment’sappropriateU.S. Fid. & Guar. Co. v. Planters Bank
& Trust Co, 77 F.3d 863, 865 (5th Cir. 1996). Specificallyflae summary
judgment stage of a bench trial, the judge may Hehe limited discretion
to decide that the same evidence, presentedmodniher as trier of fact in a
plenary trial, could not possibly lead to a diffateesult.” 1d. at 866. That
is, “if there are no issues of withess credibilttye court may conclude on
the basis of the affidavits, depositions, and slapions beforat, that there
are no genuine issues of material fact, even thailgghsion may depend on
inferences to be drawn from what has been incorertvly proved.” Id.
Thus, “if a trial on the merits will not enhanceethourt’s ability to draw

inferences andonclusions,” then the court should draw thoseriafees

28 R. Doc. 31 at 3 (February 18, 2016 Scheduling Ordsing that
“[t]rial will commence . . . before the District dge without a jury”).
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“without resort to the expense of triallh re Placid Oil Co, 932 F. 2d 394,

398 (5th Cir. 1991).

1. DISCUSSION

To recover on a promissory note, the plaintiff mabbw that “1) the
debtor signeadt, 2) the plaintiff is the present holder of thete, and 3) the
note is in default’'LSREF2 Baron, LLC v. LindseWo. 132910, 2014 WL
2158489, at *4 (W.DLa. May 22, 2014) (citingnited States v. Lawrenge
276 F.3d 193, 197 (5th Cir. 2001'he Bacarella affidaviestablisheghat
Regions is the holder of the promissory notes dredetxhibits to the affidavit
include the Business Loan Agreement and copies Ibftkee various
agreements entered intnd signedby the parties. The Business Loan
Agreementmakes clear that any failure to matk@ely payments under any
of the three promissory notes constitutes a defRullhe Bacarella affidavit
additionallyatteststhat neither Gator Equipment nor any of its guaoaat
have made any payments due under the Business Agegement since

August 2015° Therefore, under the plain ternof the Business Loan

29 R. Doc.30-3 at 3.

30 R. Doc. 362 at 69 7. Defendants subm#vidence that they
have made a payment of approximately $55,000 tad®esg though it is
not clear when this payment was made. R. Doe€l 37 23. This payment
Is addressed below.
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Agreement, Gator Equipment has defaulted, and nllévidual defendants
are liable due to their position as Gator Equipnsegiarantors.

Defendans have put forward no evidence to suggest that #reynot
in default of the Business Loan Agreemeimdeed defendants have raised
no genuine dispute relating to the validity of th@tes, guarantees, security
agreements and various loan agreements; to Regsbatsis as the owner
and holder of the notes and various loan agreemeintdo defendants’
defaults on the various loan agreements. Insteagfendlantsassert
argumentsthat focuson the SBA's decision to discontinue its guarantee,
which this Court rejected in a previous ord@diThese arguments, as well as
the additional technical arguments made by defenslanil be addressed in
turn 32

A. The SBA’'s Withdrawal of its Guarantee

Defendantsagain argue that Regions may have been responfible

the SBAS decisionto discontinue its guarantee and that this “culigbi

31 Regions Bank vGator Equipment Rentals, LLC, et,&dNo. 15
5084 €.D. La. July 1, 2016) (Order denying defendantgds6(d) motion,)

32 Defendant Joey Don Pierce, in his capacity as tthmivistrator
for Betty Rae Gambarella’s estate, filed a @egie opposition to Rgons’
motion for summary judgment. R. Doc. 39. The onlgwnd for opposition
was that Betty Rae Gambarella had sinasged away and that Regiomad
yet to substitute her Administrator as a propertyaks Joey Don Pierce was
substituted for Betty RaGambarella on August 11, 2016, this argument is
now moot.
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could reduce or eliminate the defendants’ liability Regions for Gator
Equipment’s indebtedness8. Defendants also renew their argumehat
depending on the timing of the SBAs withdralwcertain late fees and
prepayment fees may be contrary to SBA regulatiansl are therefore
invalid, or, thatin the very leasthere remains a genuine factual dispute over
the validity of the fee§* As these arguments have already been rejected in
detail by this Court, this order will deal with thenm an abbreviated
manners®

As before, defendants’ argument that SBA's withdaawof its
guarantee affects defendants’liability to Regiomisunderstands SBA's loan
guarantee programSection 7(a) of the Small Business Act authorizes t
SBA to finance qualified small businessesSee 15 U.S.C. § 636(a)
(authorizing general business program loans). i8eci(a) loans come in
three forms: (1) a direct loan by the SBA, (2) ammediate prticipation loan
by a lender and the SBA, or (3) a guaranteed oerdefl participation loan.
13 C.F.R§120.2(a). Unlike other loans, guaranteed loansdatdanvolve the
SBAs loaning money directly to the small business. ¢&ast, the SBA

guaranteesa portion of a loan issued by a private lendiar this case,

33 R. Doc. 376 at #9.
34 Id. at 10-11.
35 SeeR. Doc. 34 at 1492 for this Court’s reasoning.
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Regions. If the small business borrower default€n upon the lender's
demand, the SBAis required to purchase the guaethportion of the loan
from the lender. 13 C.F.R§ 120.520(a)(1). The SBA then stands in the
lender's shoes, and it may pursue the borroweraaxrygpledged collateral for
the outstanding balanc&kooster's Grill, Inc. v. Peoples Ban®65 F. Supp.
2d 770, 774 (S.D. Miss. 2013)The SBA does not, however, insure the
borrower against the risks associated with commeidomhs.ld. Therefore
the SBA's loan guarantee program is meant to pitdeswersfrom the risk
of default, noto indemnifyborrowers

ThatRegiononce enjoyed governmental protection against thleafi
default in the form of an SBA guarantee has no bmparon Gator
Equipment'sluty to pay amounts due under the promissory notes.does
it affect the guarantees, security agreements, gagds, and assignments
that the defendantsexecuted in favor oRegionsas security forGator
Equipment's debts. Thus, any factual dispute reigay SBA's decision to
withdraw its guaranteedoes notdefeat Regionsmotion for summary
judgment.

To resist this conclusion, defendaméasserthree arguments théhe
Court has already rejected. First, defendants sstgthat they may have a

claim against Regions for causing the SBAs withdlah since that
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withdrawal made it harder to refinance Gator Equgmtis debt3¢ Second,
defendants argue that Regioreenduct which allegedly caused the SBA to
withdraw its guarantegestablishes that Regions violatéd obligation of
good faith and fair dealing to Gator Equipmemthich could, in turn, reduce
or eliminate defendants’ liability under the loaroadments’’ Third,
defendants argue that certain late fees and prepaynees sought by
Regions are contrary to SBAregulations and invadid

Defendants cannot point to any evidence that Regyramised the SBA
to withdraw its guarantee, but even if they coutidyould notcreate dactual
dispue sufficient to defeat Regionsiotion for summary judgment. Afe
Courtexplained intsJuly 1, 2016 orderthe SBA's discontinuation of its loan
guarantee does not vest defendants with a clairmagRegions or a defense
to liability under the loan documents. Second, while thégations of good
faith and fair dealing are implicit in any agreemdretween Regions and
defendants, this duty cannot contradict or overtitge express terms of the
written agreement. Even if Regionwere responsible for the SBA's

withdrawal it remains true thaRegions performed under the various loan

36 R. Doc. 376 at 9 (“In fact, the Defendants have a lender ready
and willing to move forward with uyout of the Loarout forthe lack of SBA

backing”).
37 Id. at 78.
8  |d.at 10.
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agreements by lending money to Gator Equipment. Hearrhore,
defendantgrovide no evidence that Regions’ conductaigis the SBA if
any,caused orantributed to defendants’failure to repay Gatoukagnent’s
loans. Gator Equipment’s argument that it could refinanikce loannow if
only it had an SBA guarantee does not demonstrate thatoRggiaused
Gator Equipment to default on its payments in Astg20 1539

Defendants agairargue that there is genuine ssue of disputed
material fact as to the validity of the late feexlahe prepayment penalties.
Defendants argue thanderl3 C.F.R§120.221(d), Regionsnay not charge
a late payment fee in excess of 5 percent of tlgellea loan payment. The
promissory notes executed by Gator Equipment pr¥ late charges of
five percent of the unpaid portion of the monthgyment due’® Therefore,

even if the SBA's regulationspplied, and Gator Equipment could enforce

39 Gator Equipmenhas not pointed to anything the Business
Loan Agreement that would obligate Regions to @<s&tor Equipment in
securing refinancing or to wait for Gator Equipmeatefinance before
collecting amounts due. Furthermore, although #word is uncleaas to
the amount of the lass that wasnitially guaranteed by the SBA, by law the
SBA can guaranteenlya maximum of 75 percent of any loan above
$150,000. 13 C.F.RR 120.210. The total amount loaned here was over
$4,500,000s0 even if the SBA guaranteed the maximum, therelavstill
be over $1.1 million not guaranteed by the SBAis casts doubt on the
plausibility of Gator Equipment’s assertion tifatt for” the lack of SBA
backing, Gator Equipment would be able to refingmpaaticularly since it
has been unable to servite debt since August 2015

40  R.Doc. 303 at 7, 10, 12.

15



them, section 120.221 (d) provides no basis foeralty Regionslate fee
assessment. Similarly, while defendantorrectly pointout that SBA
regulations prohibit lenders from assessing fees tfoe full or partal
prepayment of an SBAuaranteed loan, 13 C.F.R120221(e), there is no
dispute that the loans in question are no longéjeszi to an SBA guarantee.
To the extent defendants suggest that some podtitime prepayment
penalty demanded by Regions magve been incurred as a result of

defendants' "prepayment of the Loan while the La@as SBA guaranteed
this argument fails as well. Only one of the thpgemissory notes provides
for a prepayment penalty. That note states thaptuprepayment ofitis
note, Lender is entitled to" a penalty "equal to @8#the outstanding loan
balance ... #2 This penalty is assessed "if the loan is prepamnhmmle on or
before five years from the date of this note ."43 To date, defendants have
yet to tende payment of amounts due under the promissory nanel, all
parties agree that the note is no longer backetthbys5BA. Thus, regardless

of when the SBAdiscontinuedits guarantee defendants did not incur a

prepayment penalty while the loan was subjecih SBA guarantee.

41 R. Doc. 3211 at 16.
42 R. Doc. 363 at 10.
43 Id.
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Finally, defendants put forward two new argumeimtsdsistsummary
judgment. First, defendants argue that contrary to Regiosskation that
Gator Equipment defaulted on the Business Loan é&grent because it
permitted its ratio oEBITDAR to Interest Expense to fall below 1.25 time
Gator Equipment compmd with the EBITDAR provisiort?  Gator
Equipment submits evidence of calculations of GaEmuipment’s debt
prepared by Kerney F. Craft, Jr., Gator Equipmer@BA4> Crafts
calculations show that Gator Equipment’s EBITDARiIoaas of December
2014 was 1.39 and therefore in compliance with tBesiness Loan
Agreementté Even if defendants are correct that they were coamp lwith
the EBITDAR provision, this does nestablish that Gator Equipment is not
in default of the Business Loan Agreement. Theneagjuestion of material
fact as to defendant’ failure to pay amounts where dnder the Business
Loan Agreement, and there is no question of matéad that failue to pay
amounts due under the Agreement constitutes a ttef@bnerefore, any
factual dispute concerning the EBITDARIated default is irrelevant and is

not sufficient to defeat Regions’ motion for summardgment.

44 R. Doc. 376 at 11.
45 R. Doc. 371 at 4.
46 Id.
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Similarly, defendants argue thaRegions’ assertion that Gator
Equipment failed to deliver the proceeds of thees#lcertain collateral (as
described in the Security Agreements) and thatfeiisre resulted in default
Is incorrect because, according to Gator Equipm®&egions waivedhis
provision of the Business Loan Agreeméhntln support, Gator Equipment
submits the affidavit of Joey Don Pierce, whicheats tohis beliefthat
Regionswaived this requiremer® Just as with the EBITDAR argument,
any waiver of this provision wouldot negate Gator Equipmentkefault
statusfor failure to pay the amounts due.

Gator Equipment does, however, submit evideftice Pierce affidavit)
that after selling collateral it paid approximat&$5,000 to Region€. In
its reply in support of itgnotion for summary judgment, Regions does not
respond to Gator Equipment’s evidence that it fRédjions approximately
$55,000. Regions haen (10 days to respond and provide evidencdas
whether the outstanding indebtedness of Gator Egeipt should b
reducedoythe amountecovered fronGator Equipment’s sale of collateral

andif not, why not.

47 R.Doc. 376 at 1112.
48 R.Doc. 371at 23.
49 1d.
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To summarize, defendanssibmit no relevant evidence or applicable
law supporting &hallengegothe existence of thBusiness Loan Agreement
the validity ofthe various agreements$,e enforceability of any of the various
agreements,or defendants’status in default Defendants’ arguments
regarding the SBA's withdrawal of its guarantee a®®A regulations are
legally misplaced and haveo bearing on deferahts’ liability to Regions.
Similarly, defendants’ arguments on the EBITDAR aprbceedselated
defaults do not negate defendants’ liability on #mounts due under the
Business Loan Agreemenkherefore, Regions entitled to a judgment as a

matter of law.

V. CONCLUSION
For the foregoing reasons, the Court GRANTS Rediomion for
summary judgmenas to the validity and enforceability of the varsou
agreements, and to defendants’status in defdt@iltS ORDERED that
Regionssubmit withinten (10 days of entry of this order a briefon
whether Gator Equipment’s debt shouldrieduced by approximately

$55,000

New Orleans, Lofsiana, thié’_Z: Nt day ofAugust, 2016
/77 SARAH S.VANCE
UNITED STATES DISTRCT JUDGE
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