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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF LOUISIANA

DAVID FRANKS CIVIL ACTION
VERSUS NO: 15-5154
NEW PRIME, INC. D/B/A PRIME, INC., SECTION: “ N” (4)
JOHN DOE AND RLI INSURANCE
COMPANY

ORDER

Before the Court is #otion to Compel (R. Doc. 16)filed by the Plaintiff seeking an
Order from the Court to compel Defendants to respond fully to Plaintiff's Intoogs and
Request for Production that were propounded on October 28, 2015. R. Doc. 16, p. 1. Psaintiff al
seeks attorney’s fees and costs that it incurred filing the motion. The motion iscpRoB®C.

41. The motion was heard by oral argument on February 24, 2016.
l. Background

This action arisg out ofa neafmiss incident whictoccurred on Octobe30, 2014, when
David Franks was traveling southbound on Interstate 59 when without warning a Mesv Pr
(“Prime”) 18-wheder operated byJohn Doé improperly changed laneBranks alleges that he
avoided the collision by veerirgff the roadway oto the median of the interstate, lost control of
his motorcyclewas ejected from the motorcycle, and the truck driver fled the sRemmc. 1, p.

2.

Plaintiff alleges that he suffered severe and permanent injuries to his nedlacnd
Plaintiff alleges thatJohn Doé was in the course and scope of his employment with Prime when
the accident occurred. Further, Plaintiff alleges that Prime was n&gigés hiring, training, and
supervision of its drivettd. at 4. Plaintiff also alleges that RLI Insurance Company issued a policy

of liability insurance which was in effect at the time of the acciddnat 5.
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As relevant background to the instambtion, Plaintiff argues that Prime denies that it had
a truckin thevicinity at the time of the accident and that Defendant has threatened to file a motion
to dismiss on that basis. R. Doc-46p. 2. Plaintiff maintains that he is seeking all infororati
which can assist him in determining whether there was a Prime truck involved ¢ragieto
support the testimony of his eye witnessds.

As delineatedin Plaintiff's motion the discovery responsé¢hat are insufficient are
Request for Production Nos. 1, 3, 4, 6, 10, 11, 12, 13, 16, 17, and 18. Plaintiff also states that
responses to Interrogatories Nos. 1, 2, 3, 4, 5, 6, 7, 8, 13, anddldo deficient.

During oral argumentgontesteddiscovery requés were limited to requess in which
Plaintiff seels tracking datao determine if anpf Defendant’s truckgerein the aea at the time
of the accident. This issiencompasseRequest for Production Nos. 4, 11, 12 and Interrogatory
Nos. 2, 3, 4, and Moreover,Interrogatory No. 6 and Request for Productiors N8 6,and 17
also werecontested during oral argument. Request for Productien N@O, 13, 16, and 18 and
InterrogatorieNos. 1,7, 8,13,and 14 were not addressed by the parties during oral arganént
areconstruedas moot.The contestediscovery requests, the parties’ positions, dred Courts
rulings which were ssued during oral argument antemorializedin this Orderare delineated
below.

[l Standard of Review

Federal Rule of Civil Procedure (“Rule”) 26(b)(1) provides that “[p]arties wiztain
discovery regarding any ngarivileged matter that is relevant to any party’s claim or defense.”
Rule 26(b)(1) specifies that “[r]elevant infoation need not be admissible at the trial if the
discovery appears reasonably calculated to lead to the discovery of admissiefeeV Rule

26(b)(1) also specifics that discovery must be “proportional to the needs of ¢heaasidering



the importah of the issues at stake in the action, the amount in controversy, the partieg relat
access to relevant information, the parties’ resources, the importance of tveise resolving

the issues, and whether the burden or expense of the proposed discovery outwekgly its li
benefit. Information within this scope of discovery need not be admissible in evitteiee
discoverable.'ld.

The Court notes that the discovery rules are accorded a broad and liberal treatment t
achieve their purpose of adegely informing litigants in civil trialsHerbert v. Lando, 441 U.S.

153, 176 (1979). Nevertheless, discovery does have “ultimate and necessary boundaries.”
Oppenheimer Fund, Inc. v. Sanders, 437 U.S. 340, 351 (1978) (quotiktyckman v. Taylor, 329

U.S. 495, 507 (1947)). Furthermore, “it is well established that the scope of discowvetkin

the sound discretion of the trial courtColeman v. American Red Cross, 23 F.3d 1091, 1096 (6th

Cir. 1994).

Rule 33 states that “a party may serve on ameroparty no more than 25 written
interrogatories Fed. R. Civ. P33(a)(1). ‘An interrogatory may relate to any matter that may be
inquired into under Rule 26(B)Fed. R. Civ. P33(a)(2). The responding partynust serve its
answers and any objections within 30 days after being served with the intenesjaFed. R.

Civ. P. 33(b)(2).
1. Analysis
Request for Production Nos. 4, 11, 1a@ndinterrogatory Nos. 2, 3, 4, and ll request

trackingdata pertaining tBrime’s trucks that were in the area when the sulrjeictentoccurredt

'Request No. 4seeks all recordings of information regarding the operation of, or coroatiomi with, all
tractors and trailers traveling on Interstate 59 (south) in the Statuididna on October 30,2014, in the area of the
accident during the period of time betweBh30 a.m. to 12:30 p.m., including, data recorders, satellit&irtigh
recordation, GPS tracking, dash cam, or other video, electronic trackiagy other recordation which would have
recorded the operation and movement of the tractor and trailer on the tlaiseavbshRequest No. 1Tequestll
records, including driver log books, diaries, tracking data, email coneationis or other communications, reflecting
the operation of Prime tractor trailers which traveled on Interstate 5t)southe $ate of Louisiana in the area
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During oral argument, Plaintiff€ounselstated thatthe purpose of itsequestis to
determinavhether a Prime truck was involved in tject accidenCounsel statéthat after the
accidentPrimeconductedan internal investigatiohy using GP3racking systento determine if
a Prime truck was in the area during thkevanttime. Counselstated that its discovery requests,
in particular, Interrogatory No., Bequess for Defendant tatateif any of theirtruckswere within
six miles of the accident on October 30, 2014, between 9:00 a.m. and 1:00p.npaovidiethe
truck’s GPScoordinatesCounselepresentethathis requestinclude afour-hourrange because
the exact time of the accideistunknown.

In responséo the requestfor tracking dataPlaintiffs counsektatedhat Primeproduced
information, including GP®oordinatesdr eighty of its trucks. Counsel stated thatost ofthe
truckswere not inthe area at the time of the accideHbwever Plaintiff’'s counselwas able to
narrow the universe of trucks downgevenwhich he argue$sPScoordinatesonfirmed weren
the areaOf the seven truckgounsel stated th&efendant hagrovided detailed informatigon
including GPS information andatadownloaed from thetruck’s tracking systenfor two of the
trucks.Counsel also stated that the information thasproduced wageneratedwo weeks after

the accidenas a part of the Defendantigernal investigation.

of this accident for the date of October 30, 2014, between 10:30 a.m. to 12:30 p.m. BB=&qc 3.Request
No. 12seeks all records reflecting any download of any electronic recording devicagmedrith anytractor trailer
which traveled on Interstate 59 (south) in Louisiana in the area of thiteatoin October 30, 2014 R. Doc-86p.

4. Interrogatory No. 2 requess whether the Defendant’s trucks in the area of this accident at issue in thisaase, fr
9:00 a.m. to 1:00 p.m. on October 30, 2014, were equipped with any electronic recovidiadhds track the location,
operation, movement or condition of the trutikerrogatory No. 3 requests for Defendant to identify all trucks,
which had any relatiotgp with Prime, Inc., that were in the vicinity of the area of the accidentimeyon October
30, 2014, between 9:00 a.m. and 1:00 perrogatory No. 4 requestdor Plaintiff to state whether there where any
electronic devices in the cabs of Defendant’s truck that traveled in the areapbe1C3€, 2014, including cell phones,
pager, GPS mapping device, computer, CB radio, or another other itemm echild be used to communicate with
persons outside of the trudkterrogatory No. 5 requesfor Defendant to identity all tractor trailers with the “Prime”
logo that were traveling on Interstate 59 (south) in the area of this acoédertha rest stop near the intersection with
Interstate 10 between 10:30 a.m. and 12:30 p.m..



In responseDefendant’scounsel stated thafter theincidentoccurred, Priraran a search
to determinavhether its trucksvere in the area at the time of the accid@uunselrepresented
that eachtruck is connectedto its communication systenmwhich tracks GPS information
Defendantproduceda “Historical Vehicle Proximity Listin§ that wasgenerateds a part ofts
internal investigatiom November o2014which liststhe location of & trucks at the time of the
accidentCounselrepresentethat Defendant’s tracking systemnly retaingrackinginformation
for six months andhatit cannotregeneratehe data.Thus,it is limited totracking reportghat
were generatedoonafter the accident

Plaintiff's counsel noted that Defendant has not produced responsive data for five of the
seventrucksthat it identified. The fiveare trucksnumbers 630092, 640107, 641183, 649274,
659147 Counsel also questioned whether Plaintiff's have produced #tleoflata it generated
after the accident. Counsel noted that Defendant represented previously that it prbdiatadna
its possession, but when Plaintiff questioned the depth of the produced data, additionalsdata
produced.

The Courtinquired intothe depth of information that has been produced regarding the
seven trucks that Plaintiff identifie®efendant’s ounsel statethat he has produced all of the
download data, including GPS coordinatiest isavailableregarding the seven truckSounsel
represented that based on his review, none of the seven trackked the pathwawithin a
reasonabl@eriod of time in relatiomo the accident.

After listening to the position of each side, the CauestionedDefendant’ssix-month
retention policyand questionetvhether theravas an attempby Defendant’s IT departmein

retrieve thadataor if backupdataexists. Defendant’s counsel statthat thePrimehas a sixmonth



automatic deletiompolicy ard that Prime has represented to hilat he has all reports that were
generatedfter the incident.

The Court ordered Defendaotsupplement their resporssao later thartwenty-one (21)
daysfrom the signing oits Order to (1) producePrime’sdataretention policyand(2) produce a
certification from its internal IT department that attests to their six month ret@aticy and that
IT searched its trackingystem again and no additional, responsive data exists. Further, the Court
ordered Defendant to supplement its responses no latertvilearty-one (21)days from the
signing of this Order to certifypy submitting a verified response that: (1) it has produced
everything that it has in its possession; (2) to itemized the process it used to pesgpacesive
data; and3) and to produce a privilege log for any reports or dowmdadormation thais being
withheld based on a privilege.

Request for Production Nes. 3and 6% seeks all photographs, videos, measurements, and
observationgegardingthe scene of the crash that ameDefendant’s possessi. During oral
argument Plaintiff staed that he believes that Defendant retained an adjuster who went to the
scene and took photographs within one month after the accident. R. Doc. 16-8, p. 2.

Defendant objects to the request and argues that it does not have a tempatwirianiids
vague and overly burdensome. Further, Defendant states that Plaintiff was nadquefcbm
visiting the area where Plaintiff claims the irand occurred andhmtographingpr measuring the
areahimself R. Doc. 19-7, p. 8.

During oral argumentPlaintiff’'s counselraised the issue that Defiamt has withheld

photos taken by its independent adjustor who it hired soorntlat@ccidenand tookphotographs

2Request No. Gequestsrue copies of any photographs, videotapes, audio recordingisn picturescharts,
or diagrams taken or made by Defendant, including its employeesmswaancecompany on its behalR. Doc. 16
8, p. 3.



of the sceneof the accidentCounsel arguethat he is unable to obtagubstantiallyequivalent
photographsbecause the accidestenehas changed sinceghe subject accidentDefendat
objectedto the request based dhe workproduce privilegeR. Doc. 197, p. 7.However,
Defendant’s counsel stated thanitends to use the photograptdrial.

The Court orderethe Defendanto produce the photographecause they were taken soon
after the accidenand it would be impossible for Plaintiff to obtain substantiadiguivalen
photographs. Bwever,the Court also ruled thany attachmentghat include the adjustor’s
comments or notes may be redadbeded ornwork-productprivilege. Accordingly, Plaintiffs’
motion to compel regrading Request for Productiors.NBand 6 aregranted to the extent that
Defendamshall produce responsive photograpbdater tharfiourteen (14)daysfrom the signing
of this Order

Interrogatory No. 6 requess contact information for persons who wertehe scene dhe
accidenttwo hours before the accident and six hours after the accident. R. Dd¢.pl6l4.
Plaintiff argues that it entitled to such information under FRCP 33(a)(2) which statemn that
interrogatory may relate to ymnatter that may be inquired into under Rule 26(h).

Defendantrgues that the request seesrmation that issqually accessible to Plaintiff.
Further, Defendanefers Plaintiff to the police report as well as information known to Plaintiff by
its witnesses. R. Doc. 16-4, p. 14.

During oral argument, Plaintiff’'s counsshted that it isntitledto the names of individuals
thatDefendanhasidentifiedthat were present #te scenéwo hoursbefore the accident and six
hours after the accident. Counsel also dt#tat his request is limited to identities ashmesnot

includestatementshat theindividuals provided.



After listening to theargument of each party, the Court held that the request as written was
overbroadand limited it tathree (3) hourgafterthe accidentThe Court’s ruling was limited to the
identity of the individuals and does not includeesxr statementthat were generateBefendant
shall poducethe names of the individuai® later tharfourteen (14)daysfrom the signing of
this Order.

Requestfor Production No. 17 seeksdocuments reflecting stops at weight stations or
other roadway stops for commerciakd@eelers operating under the namé Rfime, Inc! that
traveled on Interstate 59 (south) in the area of this accident on October 30, 2014, between 9:00
a.m. to 1:00 p.md. at 5.

Defendant objects to the request and argues that it is vague and irrdiviaetendant
later supplemented its request to state that it oblpatauset seeks discovery of electronically
stored information from sources that are not reasonably accessible because of unduanourde
cost. R. Doc. 19-7, p. 11.

During oral argument, Plaintiff's counsel sthtee evidence ofveight statiorstops is an
additional sourcéhatdemonstratewhether any of Defendant’s trucks were in the area at the time
of the subjectaccident. The Courbrdered that in light of its previous orders, Plainsiffould
reviewthat information firseanddetermine ifinformationreflectingstopsatweightstatiorsis still
neededAccordingly,Plaintiff's requestegardingRequest for Production No. 17 is denied at this
time.

V. Conclusion
Accordingly,
IT IS ORDERED thatPlaintiff's Motion to Compel (R. Doc. 16)s GRANTED in part,

DENIED in part, and MOOT in part.



IT IS GRANTED as toRequest for Production Nos. 4, 11, 18ndInterrogatory Nos.
2, 3, 4, and 3o the extent that Defendant shall supplement it respomster than twenty-one
(21) daysfrom the signing of its Order to: (1) produeeme’sdata retention policy2) produce
a certification from its internal IT department that attests to their six month retgotioa and
that ITsearched its system again and no additional, responsive data exists. Furtinelamstfall
supplement its rg®nses no later thamwenty-one (21)days from the signing of this Order to
certify by submitting a verified respongé) it has produced everything that it has in its possession;
(2) to itemized the process it used to produce responsive data; and {8)paoduce a privilege
log for any reports or download information that are being withheld based on ag#ivil

IT IS FURTHER GRANTE D as toRequest for Production N&. 3and 6as to the extent
that Defendant shall produce responsive photographs no latefdbeiaen (14)days from the
signing of this Order.

IT IS FURTHER GRANTE D as tolnterrogatory No. 6 to the extenthat Defendants
shall producehe identity individualsany individual that was at the scetineee hoursafter the
incident. The Court’s rulings limited to the identity of the individuals and does not include notes
or statementthat were generated. Defendant shall produce the names of the individuals no later
thanfourteen (14)daysfrom the signing of tts Order.

IT IS DENIED as toRequest for Production No. 17

IT IS MOOT as to Request for Production Nos. 1, 10, 13, 16, and 18nd
Interrogatories Nos. 1, 7, 8, 13, and 14

New Orleans, Louisiana, thisth day of April 2016.

Tl )

—KAREN WELLS RO
UNITED STATES MAGISTRA DGE




