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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF LOUISIANA

JOHN DOEET AL. CIVIL ACTION
VERSUS NO: 15-5370
ST. JAMES PARISH SCHOOL SECTION: R
BOARD, ET AL.

ORDER AND REASONS

Defendants move the Court to dismiss this Secti®@@31lcase under
Federal Rule of Civil Procedure 12(b)(@&nd Federal Rule of Civil Procedure
12(b)(2)! Because plaintiffs' service pfocess was insufficient and the time
for effective service of process hasgpired, the Court grants defendants’

motion under Rule 12(b)(5).

l. INTRODUCTION

Plaintiffs John and Jane Doe filed tdiga U.S.C. 8§ 1983 lawsuit on behalf
of their child, Child Doe, alleging constitional violations in connection with
Child Doe's suspension and expulsioom the St. James Parish Math and
Science Academy in September 2G1Rlaintiffs name as defendants the St.

James Parish School Board, sev&chool Board members, and four
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administrative school official$ Plaintiffs sue all eleven Individual Defendants
in both their individual and their official capaigis! In their complaint,
plaintiffs seek a declaratory judgmetitat "[Child Doe] has been deprived
unlawfully of life, liberty, and property within gameaning of the Fourteenth
Amendment to the Constitution of the United StdtesThey also seek an
injunction requiring defendants to reitate Child Doe as a regular student at
the school, as well as compensatory damages, costsattorney fees.
Plaintiffs filed their complaint o©ctober 22, 2015 and filed returns of
service for alldefendants into the redaon February 19, 2016 and March 24,
20167 The returns of service indicateatha process server served the School
Board and each of the Individual Defgants on the same day--October 26,
2015--usingthe same method--persondiMéey to an individual named Betty
Foster. Specifically, plaintiffs' retusnof service for the eleven Individual
Defendants describe the method sdrvice as follows: "[sjlummons and

complaint deliver[]ed to Betty Fostean employee at St. James Parish School

®Id.at 1, 2.
“1d. at 1.
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°Id. at 11.
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Board Central Office, on Oct 26, 2015 As to the School Board, the return of
service states: "l served the summons on Bettydfosiho is designated by
law to accept service of process ormb# of [] St. James Parish School Board
on October 26, 2015." None of the returns of service provides additiona
details about either Betty Foster oettircumstances surroundingthe process
server's efforts to serve the defendants.

Defendants move to dismiss plaintiffs' complainden Federal Rules
of Civil Procedure 12(b)(5) for insufient service of process and under
Federal Rule of Civil Procedure 12(b)(®r lack of personal jurisdictioff.
Plaintiffs oppose the motion on theogmds that personal delivery to Betty
Foster sufficed to perfect service on the SchoochmBloand the Individual

Defendants?

8 Sedd.
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[lI. DISCUSSION

If a party is not validly served wi process, proceedings against that
party are void Aetna Bus. Credit, Inc. v. Uwersal Decor &Interior Design
Inc.,635F.2d 434, 435 (5th Cir. 198)/hen service of process is challenged,
the party on whose behalf service waade bears the burden of establishing
its validity. Id. "The district court enjoys a bad discretion in determining
whether to dismiss an action fimeffective service of processGeorgev. U.S.
Dep't of Labor 788 F.2d 1115, 1116 (5th Cir. 1986). Defendatsllenge the
sufficiency of plaintiffs' service of both the SavidBoard and the Individual
Defendants (school board members amdninistrative officials). The Court
considers the two sets of defendants in turn.

A. The St. James Parish School Board

Because the School Board is a political subdivisgaelLa. Const. Ann.
art. VI, 844(2); La. Rev. Stat. 8§ 17:51rgkee of process is governed by Federal
Rule of Civil Procedure 4(j)(2). Unded&ule 4(j)(2), a plaintiff that sues a
"state-created governmental orgaation” must serve process on the
defendant by either (1) "delivering copy of the summons and of the
complaint to its chief executive officergt (2) "serving a copy of each in the
manner prescribed by that state's Fawserving a summons or like process

on such a defendant." Fed. R. Civ. P. 4(j)(2).
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Here, plaintiffs filed a return odervice, in which the process server
declared that he personally delivdrehe summons and the complaint to an
individual named Betty Foster. Althoughe return of service describes Betty
Foster as someone with legal authority to accepvise of process on the
School Board's behalf, it provides ndditional information about her title or
employment duties. Defendantsndend that Betty Foster works as a
receptionist as the School Board's cenotifite. Plaintiffs do not dispute this
account; nor do they provide any evidence or arguirtbat Betty Foster
serves as the School Board's chief exeautfficer. Accordingly, plaintiffs’
service of process did satisfy the first methodnawized by Rule 4(j)(2).

Turning to the second method authorized by Rule(3)j)the parties
dispute which source of Louisiana law provides precedures for serving
process on a parish school board. According tend@ants, the issue is
governed by Louisiana Revised Stat@td7:51. That statute provides that
parish school boards are bodies cogterwith the power to sue and be sued
and that "[i]n suits against school bdarcitation shall be served on the
president ofthe board and in his absemwe¢he vice-president.” La. Rev. Stat.
8 17:51.Plaintiffs argue that a second souodéaw, Article 1265 of Louisiana's
Code of Civil Procedure, establishes the procedtoeserving parish school
boards as political subdivisions. Artid265 provides that "service of citation
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or other process on any political subidien . . . is made at its office by
personal service upon thahief executive officer thexof, or in his absence
upon anyemployee thereofofsuitableagd discretion.” La. Code Civ. Proc.
art. 1265.

Thisdispute presents a straightforward issueaiigbry interpretation.
In Louisiana, "when two statutes apply to the sasiteation, the specific
statute prevails ovahe general one.Silver Dollar Liquor, Inc. v. Red River
Par. Police Jury 74 So. 3d 641, 648 (La. 2011) (citiBgrge v. States4 So.3d
1110, 1113 (La. 2011)). Ofthe two souroétaw that purporto govern service
of process on the School Board, LouisaaRevised Statute § 17:51is far more
specific. While Article 1265 applies @l political subdivisions, the rules set
forth in Louisiana Revised Statute §3Tapplyonlyin "in suits against school
boards." The Court therefore findsathLouisiana Revised Statute § 17:51
governs the procedures for serving process on ttteod Board to the
exclusion of Article 1265. Other federal distraturts and Louisiana state
courts have reached the same conclusiSee Randolph v. E. Baton Rouge
Par. Sch. Bd.No. CV 15-654-SDD-EWD, 2016 WL 868230, at *2 (M.[a.
Mar. 4, 2016) (collecting casesSpears v. Jefferson Par. Pub. Sch. Sie.
CIV.A. 12-1991, 2013 WL 1868456, & (E.D. La. May 2, 2013) (noting that
La. Rev. Stat. 8§ 17:51governs requirernsof serving process on parish school
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boards)Jackson v. St. John the Baptist Par. Sch, B2l So. 3d 164, 169 (La.
App. 5 Cir. 2013) (rejecting argumetnlitat Article 1265 governs service of
process on parish school boards and holding thhe "more specific
application of [Louisiana Revised Stae&8 17:51] to school boards controls").
Plaintiffs resist this conclusion layguing that Louisiana Revised Statute
§ 17:51 and Article 1265 are "complimentary" praeiss® Specifically,
plaintiffs argue that Louisiana Revis&tlatute § 17:51 identifies the "who" of
service--which schoolboard members mhusserved to perfect service on the
school board--while Article 1265 provides rules 'hrow" service should be
performed--that is, personal servioa the school board's chief executive
officer or, in his absence, to any pinyee of suitable age and discretiGrBut
Louisiana Revised Statute 8§ 17:51 provige®cific rules that plaintiffs must
follow when serving process on a parsthool board. For instance, plaintiffs
must serve citation "on the president of the boand in his absence on the
vice-president' La. Rev. Stat. 817:51(emps$iaadded). Plaintiffs' reading of
Article 1285 renders these rules superfluous byrpging plaintiffs, in the
chief executive officer's absence, to serve proomssany school board

"employee [] of suitable age and distiom." The specific-general canon of

2R. Doc. 19 at 6.
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statutory interpretation prohibits this resubee RadLAX Gateway Hotel,
LLCv.Amalgamated Bank32 S. Ct. 2065,2071(2012) ("[T]he canon avoids
the superfluity of a specific provision that is dleaved by the general one,
violat[ing] the cardinal rule that, if gsible, effect shall be given to every
clause and part of a statute.").

As noted, plaintiffs' return of seioe indicates that the process server
delivered the summons and the complamBetty Foster. Because plaintiffs
have produced no evidence indicatigt Betty Foster serves as the School
Board's president or vice-president, plaifs fail to establish that the School
Board was validly servedinder Louisiana law.See Randolph2016 WL
868230, at *2 (finding that parishiseol board was not properly served when
plaintiffs delivered summonsto aschoolboard emypé);Jacksonl121So. 3d
at 169 (same). Because plaintiffs' seevof process on the School Board did
not satisfy either of the methods authedzby Rule 4(j)(2), plaintiffs' claims
against the School Board are subjecidismissal for insufficient service of
process under Rule 12(b)(5).

B. Thelndividual Defendants

In addition to the School Board,gihtiffs assert Section 1983 claims
against seven School Board members and four adbnaitige school officials.
Plaintiffs sue each Individual Defendiam both their individual and their
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official capacities. The Individual Dendants argue that plaintiffs' claims
should be dismissed because the Indinal Defendants were not served in
their individual capacities.

“[T]he fact that an individual statete may be sued in his or her official
capacity does not obviate the necesftyappropriate service of process for
suit in a person's individual capacityJudeh v. Louisiana State Univ. Sys.
No. 12-1758, 2013 WL 654921, at *3 (E.D. La. Feld, 2013);see also
Robinsonv. Turnen5 F.3d 82,85 (7th Cir. 1994) ("Service uporeamployee
in his official capacity does not amoutotservice in his individual capacity.").
Federal Rule of Civil Procedure 4(e) stigth the proceduralrequirements for
serving individual defendants. Rule 4(@pvides that a federal litigant may
serve an individual defendant by folong the procedural methods of service
provided by the state in which the ttist court is located, Fed. R. Civ. P.
4(e)(1), or bydoing anyofthe followg: (1) "delivering a copy ofthe summons
and ofthe complaint to the individual personall2) "leaving a copy of each
at the individual's dwelling or usualagde of abode with someone of suitable
age and discretion who resides there"(®y"delivering a copy of each to an
agent authorized by appointment or byl receive service of process.” Fed.

R. Civ. P. 4(e)(2).



Here, plaintiffs’ returns of service indicate thatach Individual
Defendants was served in the same/way "deliver[y] to Betty Foster, an
employee at St. James Parish SchooafloCentral Office." Delivering a
summons and complaint to an emploga defendant's workplace does not
constitute personal service; nor daegualify as service at a defendant's
"dwelling or usual place of abodeSee Marshallv. Warwigkl55 F.3d 1027,
1030 (8th Cir. 1998) ("[L]eaving a py of the summons at the defendant's
place of employment, when the servimeprocess statute requires that the
server leave it at the defendant's dwelling, is vadtd service of process.");
West v. Paige835 F. Supp. 20, 22 (D. Me993) ("The defendant Nappi was
ostensibly served through service upm@earetary at his place ofemployment.
This does not satisfy the service requirementRafi¢ 4]."). As to the final
method of service authorized by Rulée)(2), plaintiffs have produced no
evidence demonstrating that any Ividual Defendant has appointed Betty
Foster to accept service ofgaxess on his or her beha@f. Allison v. Utah Cty.
Corp. 335 F. Supp. 2d 1310, 1314 (D. Utah 20@#nding that service on
individual defendant was invalid wheraintiff left summons and complaint
with receptionist at defendant's @#i, absent showing that defendant had

authorized anyone to accept servicen@n behalf). Thus, plaintiffs' service on
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the Individual Defendants did not comply with arfyloe methods authorized
by Rule 4(e)(2).

Turning to state law, Louisiana generally requirpsrsonal or
domiciliary service, or service on a deffant's authorized representative. La.
Code Civ. Proc. Ann. arts. 1231, 123234, 1235. Louisiana law does not
authorize service of an individual #te individual's place of workSee Jason
v.NugentNo. CIV.A. 04-1722,2005 WL 53304 *2 (E.D. La. Jan. 7,2005).
Accordingly, plaintiffs' attempted seice on the Individual Defendants was
not sufficient under Rule 4(e)(1).

Plaintiffs resist this conclusiorby arguing that each Individual
Defendant was properly served under Article 1265h&f Louisiana Code of
Civil Procedure? As relevant here, Article 85 provides that "[a] public
officer, sued as such, may be servedhistoffice either personally, or in his
absence, by service upon any of his enypks of suitable age and discretion."
La. Code Civ. Proc. art. 126Plaintiffs argue that their service complied with
this article because Betty Foster iSehool Board employee of suitable age

and discretion, who is therefore authorizsdaw to accept service of process

on the Individual Defendants' behalf.

“R. Doc. 19 at 9.
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This argument fails for two reasons. First, bytésms, Article 1265
applies only to public officers who areu'sd as such"--that, is who are sued in
their official capacities.See Gilmore v. WolféNo. CV 15-00280-BAJ-RLB,
2016 WL 438978, at *2 (M.D. La. Feb. 3, 2016) (magithat Article 1265
governs service ofindividuals suadtheir official capacity)see alsd La. Civ.

L. Treatise, Civil Procedure 8§ 8:4 (2d ed.) ("A puldfficer is 'sued as such’
when he or she has no personal resploitity, but is named only because the
officer is the proper party defendafor asserting the claim against the
entity."). As noted, defendants who aeed in their individual capacity in a
Section 1983 action must be served as individualdew Rule 4(e).Judeh
2013 WL 654921, at *3. Serving a pubdifficial in his or her official capacity
under Article 1265, as plaintiffs claito have done here, does not constitute
individual service and is therefore insufficient.

Second, even if Article 1265 didrovide a method for effectuating
individual service, plaintiffs fail to daonstrate complianaogith that article's
requirements. Although Article 1265 camiplates service on a public official's
employee in certain circumstances, ssehnvice is apprapate only "in [the
public official's] absence" from the wopkace. La. Code Civ. Proc. art. 1265.
In other circumstances, a public officetiould be served personally at his or
her office. Here, plaintiffsdo not assert that theyiliad to personally serve the
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Individual Defendants because the Imdual Defendants were absent from
work. Indeed, they provide no explaima whatsoever for serving all eleven
Individual Defendants by delivering summonses aoglies of the complaint
to an "employee at St. James Parsinool Board Central." Thus, plaintiffs
fail to demonstrate that their serviokthe Individual Defendants was proper
even under La. Code Civ. Proc. art. 126®eGilmore, 2016 WL 438978, at *2
(finding service improper under Article 1265 whenaiptiff delivered
summons to defendants' workplace bBailed to demonstrate defendants’
absence from the office).

Forthesereasons, plaintiffs' servadéhe Individual Defendants did not
comply with Rule 4(e). Accordingly, pintiffs' claims against the Individual
Defendants are also subject to dissal for insufficient service of process
under Rule 12(b)(5).

C. Rule4(m)

Rule 4(m) gives plaintis 120 days to serve the School Board and the
Individual Defendants. Plaintiffs fiketheir complaint on October 22, 2015,
and more than 120 days have passedeithat date. Under Rule 4(m), a
district court has two choices when amitiff fails to serve a defendant within
a 120-day period: it may either "disssithe action without prejudice . . . or
direct that service be effected withirspecified time." Fed. R. Civ. P. 4(m).
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If, however, the plaintiff shows good caafor the failure, the district court
must extend the time of service for an appropr@deod. Id. Accordingly,
the Court approaches defendants' motion to dismiswo steps. First, the
Court must determine whether plaintiffs have dentoeted good cause for
their failure to effectuate service ofqgmess in a timely manner. Ifgood cause
exists, then the Court must extend thraeiperiod for service of process. If
good cause does not exist, the Court must thendéewhether to dismiss
plaintiffs’' claims against defendantstimout prejudice or extend the time for
service.See Thompson v. Brow8l F.3d 20, 21 (5th Cir. 1996).

The plaintiff has the burden of pving good cause for the failure to
effect timely service.See, e.g.Sys. Signs Supplies M.S. Dep't of Justice
Washington, D.C903 F.2d 1011, 1013 (5th Cir. 1990). To demoatsigood
cause, a plaintiff must "make e&ewing of good faith and show some
reasonable basis for noncompliavaéhin the time specified[.]'Syst. Signs
Supplies903 F.2d at 1013 (quotinginters v. Teledyn&76 F.2d 1304, 1306
(5th Cir. 1985)). Mere inadvertence,stake of counsel, and ignorance ofthe
rules cannot establish good caud®eters v. United State8 F.3d 344, 345
(5th Cir. 1993). Here, plaintiffs’ dp argument against dismissal is that
service by delivery to Betty Fostean "employee at St. James Parish School
Board Central Office," was sufficient &s all defendants. Plaintiffs make no
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attempt to demonstrate good causettoeir failure to serve defendants in
accordance with state law and the apgliile Federal Rules of Civil Procedure.
That plaintiffs failed to grasp thegairements for seimg the School Board
andtheIndividual Defendants does gohstitute good cause for an extension
of time.

Even if good cause is lacking, asthict court may nevertheless extend
the deadline for service of process by "direct[innght service be effected
within a specified time." Fed. R. CiR. 4(m). "Such reliefmay be warranted,
for example, if the applable statute of limitations would bar the refiled
action, or ifthe defendant is evadingwee or conceals a defect in attempted
service." Newby v. Enron Corp.284 F. App'x 146, 149 (5th Cir. 2008)
(quoting Fed. R. Civ. P. 4(m) advisory committeetde (1993)). Plaintiffs
have not briefed the statute of limitanis issue; nor have they asked the Court
for an extension of the time period feerving process. Plaintiffs' silence is
itselfreason for the Court tbecline to exercise itssliretionary power in their
favor. See ThompsqmM®1lF.3d at 21-22 (holding that district court wext
required to extend the time periodr feervice when plaintiff admitted that
good cause did not exist and failed aek the court for an extension). In
addition, plaintiffs have identified nevidence of evasiveness or trickery that
might warrant an extension of time éffectuate proper service. For these
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reasons, the Court concludes that an est@m of plaintiffs’' service of process
deadlines is not warranted. Because piffisxfailed to effect timely service of

process, the Court grants defendants' motion tn is.

[Il. CONCLUSION
For the foregoing reasons, the Court GRANTS deferis'amotion to
dismiss for insufficient service of proge. The dismissal is without prejudice

to plaintiffs' right to réile against defendants.

New Orleans, Louisiana, this8th _ day of April, 2016

SARAH S. VANCE
UNITED STATES DISTRICT JUDGE
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