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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF LOUISIANA

TRACTOR AND EQUIPMENT CO. CIVIL ACTION
VERSUS NO. 155413
DUAL TRUCKING AND TRANSPORT, SECTION: R

LLC, AND ANTHONY ALFORD

ORDER AND REASONS

DefendantsDual Truckingand TransportLLC and Anthony Alford
move to dismissunder Federal Rules of Civil Procedur#2(b)(1) and
12(b)(6) Defendants urge the Coud dismissliractor and Equipment Co.’s
claim against Anthony Alford fofailure to state a claim, antd abstain from
decidinga purportedclaim againstDTT in deference to a related Montana
statecourt proceeding The Courtdeniesdefendantsfequest for abstention
as moot and finds that plaintiff states a plausdidem a@inst Alford adDual

Truckingand TransportLLC’s surety

l. BACKGROUND
This action arises out dhe alleged defaultof Dual Truckingand

Transport LLC (DTT) under an open account agreement with Tractor and
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Equipment Cd. Tractor and Equipmendriginally sued DTTand Anthony
Alford in Montana s$ate court allegingthat DTT had an unpaid account
balance of $292,646.3D Tractor and Equipmendlso alleged that Alford
had personally guaranteeBTT’s open account and was therefore jointly
liable for theamounsdue under its open account agreemeihe Montana
courtdismissed the claims against Alford for lack of p@mal jurisdiction,
and later entered summary judgntin favor of Tractor and Equipment and
against DTT on the open accounifter the Montana court dismissed Alford
from that litigation Tractor and Kuipment filed this suit seekinga
declaratoryjudgmentthat Alford’s surety contract is valid and enforbéa
The complaint alleges thata DTT employee sent Tractor and
Equipment a form application for credit on or abddtdrch 19, 2012. The
applicaticn consisted of two parts, first a section requegtinformation on

the entityseeking credit and a signature of the applicantd aacond, a
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personal guarante®e. The next day, a Tractor and Equipment employee
informed DTT in writing that the “Personal @uantee’sectionwas not
signed, and requested that an owner or officer Bf Bign an attached copy
of the form application for credit.Alford signed the credit applicatidiorm
supplied by Tractor and Equipment and returnetdt following day8

The application for credibrm Alford signedwas identical tadhecopy
DTT submitted on March 1%xcept that theMarch 19copy was with the
exception of the “Personal Guarantee” sectiomstly filled-out.® It was
signed on theline requestingthe sigrature of an owner, principabr
authorized officer or partner of the applicadtBy contrast, the fornilford
allegedly signedwas nearly blank! It identified only the applicarg
corporate name and address, and was not signed by a corporate

represatative??
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Tractor and Equipment asssethat the version of the applicatidhat
Alford signedis a valid surety agreement and that Alford is gfere jointly
liable for DTT's full $292,646.30 deb$. Defendantsallege that the
agreementis invalid, andane to dismiss Tractor and Equipment’s claim for
adeclaratory judment regardinghe validity of the surety agreement under
Rule 12(b)(6)* Defendants also mouwais Courtto dismiss in deference to
the Montana proceedinga,purported claim for a declatory judgment on

the validity of DTT's underlying deb®

Il. LEGAL STANDARD

To survive a Rule 12(b)(6) motion to dismiss, tHaiptiff must plead
“‘enough facts to state a claim to relief that igydible on its face.Ashcroft
v. Igbal 556 U.S. 662, 697 (2009) (quotiigll Atl. Corp. v. Twombly550
U.S. 544,570 (2007)). Aclaim is facially plaulwhen the plaintiff pleads
facts that allow the court to “draw the reasonabiéerence that the
defendant is liable for the miscondualleged.” Id. at 678. A court must

accept all wellpleaded facts as true and must draw all reasonafdeences
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in favor of the plaintiff. See Lormand v. US Unwired, In&65 F.3d 228,
239 (5th Cir. 2009)Baker v. Putnal75 F.3d 190, 196 (5th Cit996).

A legally sufficient complaint must establish motkean a “sheer
possibility” that the plaintifé claim is true.lgbal, 556 U.S. at 678. It need
not contain detailed factual allegations, but itshgo beyond labels, legal
conclusions, or formualic recitations of the elements of a cause of actld.

In other words, the face ofthe complaint must @menough factual matter
to raise a reasonable expectation that discovelly@veal evidence foeach
element of the plaintiff claim. Lormand 565 F.3d at 257.If there are
insufficient factual allegations to raise a rigbtrelief above the speculative
level, or if it is apparent from the face of thentplaint that there is an
insuperable bar to relief, the claim must be disacs Twombly 550 U.S.

at 555.

1. DISCUSSION

A.DTT — Abstention

As an initial matter, the Court considers defendarabstention
argument.Defendants ask this Court to abstain from decidimgvalidity of
DTT's underlying obligation to Tractor and Equipntan deference to the

Montana proceedingsliractor and Equipmenmsiststhat it never asked the



Court torule on DTT'’s obligation, and ltat the“only relief' it seeksis
“declaratory relief that the surety executed by #lfois valid and
enforceablél6

The complaint itself is ambiguoudt names DTT as a defendant, and
once, in the middle of a long sentence, asks therCm “[d]eclar[e]valid
and enforceable obligation [sj@gainst Dual Trucking and Transpo#f.By
contrast, the complaint states several tintleat Tractor and Equipment
seeks declaratory reli@gfsto the validity ofAlford’s suretyagreementand
the single referenceot DTT’s obligation is found in a section titled
‘DELCARATORY [sic.] RELIEF-SURETY IS VALID AND
ENFORCEABLE."8

Faced with this ambiguity, the Court acceptactor and Equipment’s
interpretation ofts own complaint as seeking on&ydeclaratoryjudgment
that Alford’s suretyagreements valid. SeeGen Chemicals, Inc. v. Exxon
Chemical Co., USA 625 F.2d 1231, 1234 (5th Cir. 1980) (considering
plaintiff's briefing in interpreting complaint that was “nat model of

clarity”); see alsd.ippitt v. Raymond Jams Fin. Servs., Inc340 F.3d 1033,
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1040 (9th Cir. 2003) (deferring tolaintiffs more limited interpretation of
the claims brought in iteambiguous complaint). BecauseTractor and
Equipmentdoes not ask this Court to decide the validity afll3 underying
obligation, the portion of efendants’ motion that asks the Court to abstain
from answering this question is deniednasot.

B. Alford — Failure to State a Claim

Defendants also argue thatactor and Equipmerttias failed to state
a claim against Alford becau#dford’s alleged guarantyis invalid as a matter
of law. The parties agree that Louisiana law governs thleitq of the
alleged surety contract.

“In Louisiana, a contract of guaranty is equivaldota contract of
suretyship."LBUBS 2004C8 Derek Drive, L.L.C. v. GerbindNo. 132264,
2014 WL 2446362, at *5 (W.D. La. May 30, 20 I#juotingFinova Capital
Corp. v. Shors Pharm., InG.904 So2d 57, 59(La. App. 2 Cir.2005)).In a
contract of suretysp “a person binds himself to a creditor to fulfill the
obligation of another upon the failure of the latte do so.” La. Civ. Code
art. 3035. To bind a surety, a contract must bg@fess andn writing.” La.
Civ. Codeart. 3038. “The suretys contract need not observe technical

formalities, but must contain an absolute exprassibintent to be bound.”



Pelican State Wholesale, Inc. v. May$ So. 3d 341, 34@.a. App. 2 Cir.

20009).

Here, Tractor and Equipmentlleges that Alford signed a for

contractentitled “Application for Commercial Credit!® Although much of

the document consists of unfilled blank spaceg]aentifies “Dual Trucking

and Transport LLC” as the applicant for creéhtFurther,Alford’s alleged

signature appears under the headihBERSONAL GUARANTEE"2!

Directly above the signature, the document readpairt:

Theundesigned, ,in consideration
of your giving credit to the aforesaid applicanojnjtly and
severally guarantés) and agreés) to pay to TRACTOR &
EQUIPMENT CO., N C MACHINERY CO., MACHINERY
POWER & EQUIPMENT CO., N C POWER SYSTEMS CO. OR
ANY OF THEIR RELATED OR AFFILIATED COMPANIES all
monies which shall become due you frawal Trucking and
Transport LLCby reason of any credit you extended as dred
you extend as [sid herein requestedncluding late payment
charges and all costs of collection and reasonatiterney’s fee
for recovery of the debt if it is due whether itingurred by the
debtor or guarantor or bots3.
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Drawing all reasonlale inferences in favor of the plaintiff, the Court
cannot conclude as a matter of law thatahHegedcontract does not “contain
an absolute expression” of Alford’s “intent to beund.” Pelican Statel15
So. 3d at343. The agreement clearly identifies tlagplicant or principal
obligor (DTT), the creditor(Tractor and Equipment)and states Alford’s
agreement to guarantee and pay the creditor “alhies due from the
principal obligor by reason of “any credit extended” at request oé th
principalobligor.23 As a result, defendants’ motioto dismiss Tractor and
Equipment’sclaims against Alford must be denied.

Defendantscitation toChretien v. Bienvenjré So. 553 (1889), does
not disturb this conclusion.In that case, the Louisiana Supreme Court
declared unenforceable a form contractincomplete that the document
contained “nothing defining or expressing any oatign whatsoever Id. at
554. Chretiendoes not, however, stand for the blanket propositivat all
alleged surety contracts with unfilled blanks an®alid. The contact at
iIssue in this case is distinguishable, among ottexsons, because the

Chretiencontract “mention[ed] no principal obligorId.
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V. CONCLUSION
For the foregoing reasons, the ColENIES defendants’ motiorto

dismissTractor and Equipmentsomplaint.

New Orleans, Louisiana, thisth _ daylafne 2016.

SARAH S. VANCE
UNITED STATES DISTRICT JUDGE



