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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF LOUISIANA

CARASHA ISAAC CIVIL ACTION
VERSUS NO: 15-5772
WAL -MART STORES. INC. UNITED STATES MAGISTRATE

JUDGE KAREN WELLS ROBY

ORDER & REASONS

Before the Court iDefendant’s Rule 12(b)(6) Motion toDismiss(R. Doc. 12)filed by
Wal-Mart Stores, Incseeking an order from the Court to dismiss Plaintiff's puitsuant to
Federal Rule of Civil Procedure 12(b)(6) for a failure to state a al@gimmwhich relief may be
granted The motion is opposed. R. Doc. 16. The motion was submittddrarary27, 2016,and
deciced on the briefs.

l. Factual Background

Carashdsaac filed this lawsuit attesting that she was discriminag@ihstbased on her
gender with respect to her compensation and promotionmar@agementrack position in the
vision department of various WMlart stores. R. Doc. 1, p. 3lsaaccontends hat despite
repeatedly expressingterest in pursuing a manager position, she was not pronidted 4.She
contends that during this period, when there wagss@nednanager that she ran the department.
Shecomplairs that she trained men who weremoted to the positi@she soughtd. at 45. She
alsocomplainghat men who worked in the department were paid more per hour than her and that

when shavaspromotedo assistant manager her boss indicétedlit was due to a lawsuit. at

llsaac was previously a claimant in thakes v. WaMart class action which was ultimately reversedi
the class was decertifiday the United StateSupreme CourtSeeWaklMart Stores, Inc. v. Duke$64 U.S. 338
(2001).The statute of limitation for filig her clam was extended to May 25, 20B2eR. Doc. 166, p. 2 The parties
concedédhat her EEOC charge was filéchely.
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5. She herefore filed thenstantlawsuit seeking damages for past and present loss of income,
mental anguish, emotiondistress, humiliation, embarrassmdoss of reputation, anattorney’s
fees and costsd. at 6.

As to the istant motion, WaMart seeks dismissal #flaintiff's claims pursuanb Federal
Rule of Civil Procedure 12(b)(6) because she fails to state a claim upon reliefhmay be
granted because: (1) her EEOC charge did not setdofticientfactual allegations such that she
failed to exhaust the available administrative reme{R¢sllegations in her complaint are outside
the scope of her EEOC chard8) her failure to promote claim is now tinbarredbecause the
Dukesdistrict court disallowe@ny suchpromotionclaim for which “objectiveapplication data”
does not existand(4) her attempto incorporate “similarlysituated femalg’ as a clasallegation
is procedurallybarredand untimely. R. Doc. 12.

In opposition, Isaac contentsat: (1) her EEOQcharge placed the employer on notice of
her clams;(2) the claims imherEEOC charge need natirror the claims irhercomplaint;and(3)
her failureto promoteclaims are timelypecause th®ukesdistrict courtcertified all promotion
claims and only limitedhe remedyf some promotion claims to injunctie®d declaratory relief
where “objective application datdbes noexist R. Doc. 16.

. Standard of Review

Under Rule 12(bR), the Court may dismiss @mplaint if it lacks jurisdiction over the
subject matter or for failure to state a claim upon which any relief may hedi@ed-ed.R.Civ.P.
12(b)(1). The same standard is applied for a motion to dismiss brought under either Rulé 12(b)(1
for lack ofjurisdiction or under Rule 12(b)(6) for failure to state a claim for which rediefle

granted Benton v. United State960 F.2d 19, 21 (5th Cir. 1992).



“To survive a motion to dismiss, a complaint must contain sufficient factuakmatt
accepted asue, to ‘state a claim to relief that is plausible on its fadsticroft v. Iqbal556 U.S.
662, 678 (2009) (quotinBell Atl. Corp. v. Twomb|y550 U.S. 544, 570 (2007)). The Court must
accept all welpleaded facts as true, viewing the complaint in the light most favorable to the
plaintiff. In re Great Lakes Dredge & Dock G624 F.3d 201, 210 (5th C2010);Guidry v. Am.
Pub. Life Ins. Cq9.512 F.3d 177, 180 (5th Cir. 2007).

The Supreme Court, however, has declared that “[t|hreadbeitals of the elements of a
cause of action, supported by mere conclusory statements, do not sidbed;.556 U.S. at 678
(internal citation omitted). Moreover, “[flactual allegations must be entugdise a right to relief
above the speculative level,” and “[t]he plaintiff must plead enough factateoastlaim to relief
that is plausible on its faceGuidry v. Am. Pub. Life Ins. Gdb12 F.3d 177, 180 (5th Ci2z007)
(quotation marks omitted). The United States Supreme Court has explained:

A claim has facial plausibility when the plaintiff pleads factual content that allows

the court to draw the reasonable inference that the defendant is liable for the

misconduct alleged. The plausibility standard is not akin to a “probability

requirement,” but it asks for more than a sheer possibility that a defersdaantted

unlawfully. Where a complaint pleads facts that are merely consistent with a

defendant’s liability, it stops short of the line between possibility and plbiyslbi

entitlement toelief.
Igbal, 556 U.S. at 678 (citations and quotation marks omitted).

In determining whether a complaint states a claim that is plausible on its faceuttte Co
“draw[s] on its judicial experience and common senigpal, 556 U.S. at 679. Thus, as mentioned
above, to avoid dismissal, “a complaint must contain sufficient factual maiteptad as true, to

‘state aclaim to relief that is plausible on its faceldbal, 556 U.S. at 678 (quotinfwombly 550

U.S. at 570). In order for a claim to be plausible at the pleading stagemnipkaoud need not strike



the reviewing court as probably meritorious, but it ntaste “more than a sheer possibility” that
the defendant has violated the law as alle§ee.d.

1. Analysis

A. Whether Plaintiff's Gender Discrimination Claims are Procedurally Barred

Defendantarguesthat Plaintiff's claims arebarred procedurallybecause she did not
exhaust headministrativeremedies andhe failed to specifically plead acts of discrimination in
her EEOC charge. R. Doc. 12 p. 10. WalMart contends that she did ndentify the specific
individuals who received favable treatment, the alleged unlawful aghen they occurreay the
person who made the promotional decisith.at 11. Defendantrelies on National Railroad
Passenger Corp. v. MorgaB36 US 110 (2002) for the proposition that in order to exhaust her
administrative remedies, the Plaintiff must timely allege each separate and distinotidatory
act in her charged. 2

In respons, Plaintiffcontends that she exhausted her administrative remedies because the
Fifth Circuit does notequireher to ‘recite specific incantation” or “allege @ima faciecase
before the EEOC.R. Doc. 16, p. 10Further,Plaintiff contends that her EEOC chamgmntained
sufficient information, including thestoresthat she worked, her dates of employmédrer
positions,and that she was not paid nor promoted on par with her male countefdareover,
in line with the EEOQ regulationsPlaintiff states that her charge was writing, signed, and

verified.” Id.

2This case is inapplicable to the factshahd.National Railroad Passengénvolved whether claimwere
filed timely andnotthe specificity of an EEOC chargdational Railroad Passenger Corp. v. Morgd86 US 105
(2002).The Supreme Court held that Téle VII plaintiff raising claims of discrete discriminatory or retaliatocysa
must file his charge within the appropriate time perdd0 or 300 days set forth in 42 U.S.C. § 20008(e)(1).”
Id. at 122. The Court helflirtherthat“[a] charge alletng a hostile work environment claim, however, will not be
time barred so long as all acts which constitute the claim are part of the san@ubliamployment practice and at
least one act falls within the time peridd.



The filing of an EEOC charge is a prereqie to bringing a Title VIl actionBrooks v.
Firestone Polymers, LLZO0 F. Supp. 3d 81839(E.D. Tex. 2014)see als®Ganchez v. Standard
Brands, Inc. 431 F.2d 455, 460 (5th Cit970).A condition precedent to bringing a Title VII
action in federal court is the exhaustion of available administrative remé&dder v. Books A
Million, Inc., 296 F.3d 376, 3789 (5th Cir.2002).Exhaustion occurs when an individual files a
timely chargeof discrimination with the EEOC and subsequently receives a statutory rotce f
the EEOC of the right to sueld. at 379. If, by looking to either the factual allaggons or the
checked boxes, a specific type of discrimination claim could reasonakipeeted to grow out
of the allegations in an EEOC charge, then the plaintiff has exhausted heistrdtnei remedies.
See Briggs v. DART Regional Rail Right of Way 2@05 WL 3133505 (N.D.TeXov. 23, 2005
The Fifth Circuit has stated that “the crucial element of a charge of disctiomng the factual
statement contained thereirs&nchez431 F.2d at 462.

The primary purpose of the EEOC charge is to provide notice of charges to respondents,
to allow them to preserve evidence and to facilitate the voluntary complianceaaitiation
functions of the EEOCManning v. Chevron Chemical C&.LC, 332 F.3d 874, 880 (5th Cir.
2003). Thusthe Fifth Circuit does not requitbata Title VII plaintiff “check acertain boxor
recite a specific incantation to exhaust his or her administrative remedae Ibleé proper
agency. Pacheco v. Minetad448 F.3d 783, 7915th Cir. 2006). ‘Nor does [the FifthCircuit]

require, for purposes of exhaustion, that a plaiatifge gorima facecase before the EEOCQd.

3Moreover, “[a] charge of discrimination must be filed “in writing endath or affirmation and shall contain
such information and be in such form as the Commission requires.”"2.l8 2000&5(b). The EEOC's regulations
also require that a charge be in writing, signead verified. 29 C.F.R. 88 1601.9, 1601.3(a). This requirement is
designed to protect employers from the filing of frivolous clainge v. Southwestern Bell Telephone @87 F.2d
74 (5th Cir.1982) In addition, to be sufficient a charge “should t@on. . .[t]he full name and address of the person
against whom the charge is made” and “[a] clear and concise statement of thén¢hadéng pertinent dates,
constituting the alleged unlawful employment practicéd.”8 1601.12(a)A sufficient chage will “identify the
parties, and [ ] describe generally the [complained of] action or practide§.1601.12(b).
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Instead, the plaintif§ administrative charge must bead somewhat broadly, in a fact
specific inquiry into what EEOC investigations it can reasonably be expectadger.tid. A
plaintiff only needs to plead factsifficientto inform the defendant of treéaimsthatthe gaintiff
intends to purseOllie v. Plano Indep. School Dis&65 F.Supp.2d 740 (E.D. Tex. 20@&iing
Swierkiewicz v. Sorem&34 U.S. 506, 5H12 (2002)).Having outlined th@leading requirement
the Court will now examin®laintiff's EEOC charge.

Here,Plaintiff's EEOCchargestates that shie aformermember of the class Dukesand
that her charge was timely filed pursuant to deadlinebystte district courafter the Supreme
Courtdecertifiedthe class.The chargdisted the stores that she worked during kerployment
with Defendant an@rovidedherstart and end dateBlaintiff also checked the boxes for “wages”
“promotion” and “training” in respons® “State which discriminatory practices you were subject
to.” R. Doc. 16-7, p. 2. The charge then includes a descriptibar claims.

Forherwageclaim, Plaintiffstatesduring her employment she was paid less than her male
counterpartsvith equal or less experiencBhe citeghreeexamples: (1)an unidentifiedmale
employeewhoworked at the vision center for a month longer thantold he that hemade two
dollars more per hou(2) an unidentified malemployeemade fourdollarsmore per houwhen
he wasin the manager training program; and §®er shebecame a salarieemployeea male
employee name@hris, whaelast name is unknowmas makingsix thousand more than her. R.
Doc. 16-7, p. 2.

Plaintiff also states thawWal-Mart engaged in discriminatory practices regarding
promotions.She states that she begawying for a promotion in 2006 thatshe was not allowed

to apply for a promotion, antthat she was onlypromotedto assistanimanagerafter her district



managetold her that because of tirikeslawsuitWal-Mart needed more women amdnorities
in managementd.

Based on the above casev]ahe Plaintiff has sufficiently plead facts to infornthe
Defendantof the claims she intends pursue Plaintiff’'s chargewasin writing, signed, verified
and includedh oncise statement of the facts. Specifically, the charge identified theistaseish
she worked, her dates of employment, ey ratewhenshewas both a hourlyemployeeanda
salaried employeeand the type of discrimination at issue (pyd/or promotion)Therefore,
Isaac’s claims are not procedurally barred.

B. Whether Plaintiff's Complaint Asserts Factual Allegations that areOutside
the Scope of her EEOC @Garge

Defendannext contends th&tlaintiff's complaintidentifiesmale employees that were not
mentioned previously iher EEOC chargeR. Doc. 121, p. 13. In particular,Defendant argues
that Plaintiff's complaint identifiedVarren Johnson and Steven Honmase males who were
promoted oveher aml that Steven Williams and Chris Simms were paatjesmore than her.
Further,Defendantcontends that the EEOC charge and the complaint cardafhicting dates of
allegeddiscriminatoryacts.ld. 13-14.

In opposition, Plaintiff maintainthatthe claims in her complainio not need to mirror the
claims in her EEOC chargR. Doc. 16, p. 11. Plaintiff contendsat factual allegationslaims
only needo arise out of the scope of the EEOC investigationdheeasonably expected to grow
out of the charge of discriminatioRlaintiff argues thathe identities of the individualsonly
provideadditional details ofhe claims in her EEOC charge.

A Title VII suit may “extend as far as, but not further than, the scope of the EEOC
investigation which could reasonably grow out of the administrative cha&gerhonsMyers v.

Caesars Entm’t Corp515 F. App'x 269, (5th Cik013)(quoting=ine v. GAF Chem. Corp995



F.2d 576, 578 (5th Ci1993). In other wordsthe ‘scope’ of the judicial complaint is limited to
the ‘scope’ of the EEO@vestigation which can reasonably be expected to grow out of the charge
of discrimination.”ld.

Here,Plaintiff merelyprovides additiondiacts in her complairthat werenot in herEEOC
charge. In particular she identifieghe individuals mentioned ier chargewho wereallegedly
promoted over her and wheceived higher wagder the same workSeeR. Doc. 1, p. 6. This
is not an issue in whide Plaintiff is attempting to assestholly new claims andhe Court must
determinavhether the new allegatiomgerereasonably expected to grow out of EEeOCcharge.
The additionainformation that Plaintiff provides directhglateso herEEOCchargan which she
allegesafailure to promote based on her gender (female) and equal pay vialatigxecordingly,
this request is denied.

C. Whether Plaintiff's Failure to Promote Claim is Untimely

Defendant argues thBtaintiff's failure to promote claim is timearredbecauséailure to
promote claimg$or which “objective application data” does not exist was not previouslyiedrti
as a part of the class actidR. Doc. 121, p. 12 Thus,since theDukesdistrict court issued its
order on June 21, 2004, any uncertifid@ims would haverescribed, at the late 00 days later
on April 18, 2005Defendantontendghat Plaintiffs failureto promote claim is now time barred
unless sheanproduce “objective application datdd.

In opposition, Plaintiff argues thathe Dukesdistrict court did notdeclineto certify
promotion claims where “no objective data exitdristead, the Cat certified all promotion

claims and limited the remedy tojunctive anddeclaratoryrelief whenthere was no “objective

“Defendant’s motion does not define “objective application data” astereto promotion claim. However,
the Court’s research reveals that objective application data tefdata derived from applying for promotion through
Wal-Mart's formal systemSeeDukes v. Walmarf22 F.R.D. 137, 182 (N.D. Cal. 200Qatlin v. WaiMart Stores,
Inc, 2015 WL 496467t *8(D. Minn. Aug. 19, 2015)



data.”’R. Doc. 16, p. 1®laintiff alsocontends that Defendants are estopped from arguinthéhat
promotion claim were natertified asthe issuewas presented before tHénited StateDistrict
Court forthe District ofMinnesotaandthe Court held thahe Dukesdistrict court did not decline
to certify promotion claims that ¢&kedobjective dataSeeCatlin v. WalMart Stores, Inc2015
WL 4964671 (D. Minn. Aug. 19, 2015Plaintiff maintainsthat Defendantis imposing an
evidentiary standard that goes beyondré@mof a motion to dismiss.

In the underlyindukeslitigation, the Court allowedhe failure to promote claims where
there was no data to support them but limited the recoVWéyDukesdistrict court explicitly
stated:

The Court certifies the following class for purposes of liability, injuncawve

declaratory relief, punitive damages, and lost gageptthatclass memberdor

whom there is no available objective data documenting their interest in

challenged promotiors shall be limited to injunctive and declaratory relief

with respect to plaintiffs' promotion claim: All women employed at any Wal

Mart domestic retail store at any time since December 26, 1998, who have been or

may be subjected to WaMart's challenged gaand management track promotions
policies and practices.

Dukes 222 F.R.D. at 188mphasis added)

With respect to Plaintiff'savailable remediesaking her allegatiors as tue, she alleges
that she expressethterestin becoming ananagerand entering into thenanagerin training
programto the district manager and a human resougoggloyeeshe followed their instructions
for seeking a promotion, arkkspite her interesind qualificationshe was passed over for males
who were not as @lified as herR. Doc. 1, p. 4This sufficiently supports thenferencethat

promotion opportunitiesiere postedand thaherinterest may have been tracked in Defendant’s

SSeeDukes 222 F.R.D. at 182 (examining Wilart job posting system){¥here, however, promotional
oppatunities wergosted, WatMart's advanced personnel system does contain objective applicant data doaimentin
which class members were interested in each such promotion. In lgastteto corporate electronic databases
known as Job Posting Data for hourly job vacaneird, Management Career Selection (MCS) for salaried vacancies
— contain the identities of the individual applicants for posted positidnss, with respect to all posted positions, the
Court finds that it can readily identify through objective dataséitlass members who were both qualified and
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systemfor which objective data would existhus, at this early juncture of litigatioRJaintiff's
claimdoes not fall within theniverseof claimsthat theDukesdistrict court limited Accordingly,
Plaintiff's allegatiors are not precluded by tiikesdistrict court’s analysiand aresufficiert at
this state in the proceedinggtate a claim upon which relief may be granted.

D. Whether Plaintiff's Attempt to Incorporate “Similarly Situated Females” as a
ClassAllegation is Procedurally Barred and Untimely

Defendant argues that to theextPlaintiffs EEOC charge and her complaaiiiege that
other “similarly situated femaleswere discriminated on the basis of sex” those claims are
procedurallyparred andintimely. R. Doc. 121, p. 12 Defendantrgues that class allegations were
specifically rejectedy the Supreme Court antlat theDukesdistrict courtextendedolling for
individual claims of discrimination, natlass claimsld. Plaintiff’'s opposition does not address
this issue.

Although Plaintiff's EEOCchargebroadlyrefers to “female employe@go weresimilarly
situateqd’ her complaintdoes not make such a referenBe.Doc. 122, p. 3.A class action is
commenced by the filing of a complaint seeking class certification in the distuitt Seee.g,
Mabary v. Hometown Bank, N.A276 F.R.D. 196, 201 (S.D.TexX011). Raintiff filed her
complaintas an individuabnd does not include any reference to a class aictibaer complaint

filed in this court. Accordingly, Defenddatmotion is denied on thissue

interesed in promotional opportunities and thus were potential victims of any proven discriminatory policy.
Accordingly, for this subset of the class, the Court is confideat it could manageably determineigth class
members would be eligible to share in a forrmldaived, lump sum backpay award to the ctagsiternal citation
omitted).
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V. Conclusion

Accordingly,

IT IS ORDERED thattheDefendant’'s Rule12(b)(6) Motion to Dismiss(R. Doc.12)is
DENIED.

New Orleans, Louisianghis 26th day of April 2016.

(oA

KAREN WELLS ROB
UNITED STATES MAGISTRATE
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