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UNITED STATES DISTRCT COURT
EASTERN DISTRICT OH.OUISIANA

TROY MATTHIEWS CIVIL ACTION
VERSUS NO. 155985
CROSBY TUGS, LLC SECTION “R” (5)

ORDER AND REASONS

Plaintiff Troy Matthiews moves to exclude severpimmons offered by
two experts for the defendant Crosby Tugs, LLC on gmsuthat the opinions
are unreliable or irrelevanMatthiews’motion is granted in paand denied

in part.

l BACKGROUND
Plaintiff Troy Matthiews is a tugboat captairOn November 30, 2014
Matthiewswas working on his ship, the MORGAN RAY, while daxkin the
Harvey Canal in Harvey, Louisiandlatthiewsalleges thaton that dayhe
suffered injuries after falling while attempting to walkbetween the
MORGAN RAY and another tugMatthiews further alleges that at the time

of his fallthe M/V CROSBY RAMBLER owned and operated by defendant

1 R. Doc. 1at 1.
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Crosby Tugs, LLC,passed the MORGAN RAY at a spedbat caused
“excessive wave waslt.’'This washallegedlycaused the MORGAN RAY and
the other tug to move apart just Batthiews was stepping between them
and therefore, according to Matthiews, causedmjisry.3 Matthiews brings
claims against Crosby wer maritime law, and seeks damages for lost wages,
Impaired wage earning capacity, physical and mepaail and suffering, loss

of enjoyment of life and lifestyle, disability, stang, and medical expensés.

. LEGAL STANDARD

When expert testimony offerelsly one party is subject to Baubert
challenge, the Court must act as a “gatekeeper’enni@ederal Rule of
Evidence 702. A district court has considerable discretion to ator
exclude expert testimony under Rule 702ee Gen. Elec. Co. v. Joiné&22
U.S. 136, 13839 (1997);Seatrax, Inc. v. Sonbeck Intl, In200 F.3d 358,
371 (5th Cir. 2000). Rule 702, which governs thtmassibility of expert
witness testimony, provides:

A witness who is qualified as an expert by knowledgkill,

experience, training, or education may testify me form of an
opinion or otherwise if: (a) the expert’s sciemdjfiechnical, or

2 Id.
3 Id.
4 Id. at 2. Matthiews’claim for loss of consortium oaHhalf of his wife

has been voluntarily dismissed. R. Doc. 27.
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other specialized knowledge will help the trier @Hct to

understand the evidence or to determine a fact inasgh) the

testimony is based on sufficient facts or datat@ testimony is

the product ofreliable principles and methods; &hdhe expert

has reliably applied the principles and methodh®fads of the

case.

Fed. R. Evid. 702.

In Daubert v. Merrell Dow Pharmaceuticals, Inthe Supreme Court
held that Rule 702 requires the district courttbas a gatekeeper to ensure
that “any and all scientific testimony or evidenadmitted is not only
relevant, but reliable.” 509 U.S. at 58%e also Kumho Tire Co., Ltd. v.
Carmichael] 526 U.S. 137, 147 (1999) (clarifying that thi@aubert
gatekeeping function applies to all forms of exptttimony). The Court’s
gatekeeping function thus involves wad-part inquiry into reliability and
relevance.

First, the Court must determine whether the prefferexpert
testimony is reliable. The party offering the testny bears the burden of
establishing its reliability by a preponderancehed evidence SeeMoore v.
Ashland Chem. In¢l51F.3d 269, 276 (5th Cir. 1998). The relialgilnquiry
requires the Court to assess whether the reasowmmgnethodology
underlying the expert’s testimony is vali®ee Daubert509 U.S. at 59:83.
The aim is to excludexpert testimony based merely on subjective belief

unsupported speculatiorSee id at 590.
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The Court inDaubertarticulated a flexible, nom®xhaustive, fivefactor
test to assess the reliability of an expert's melthogy: (1) whether the
expert'stheory can be or has been tested; (2) whetherhbery has been
subject to peer review and publication; (3) the wnoor potential rate of
error of a technique or theory when applied; (4 tbxistence and
maintenance of standards and controls; and (5)didgree to which the
technique or theory has been generally acceptélddrscientific community.
Id. at 59395. The Supreme Court has emphasized, howevet,tttese
factors “do not constitute a ‘definitive checklmttest.” Kumhq 526 U.S. at
150 (quotingDaubert 509 U.S. at 593). Rather, district courts “mbawve
considerable leeway in deciding in a particular ecdsow to go about
determining whether particular expert testimonyediable.” 1d. at 152.
Courts have also considered whethepents are “proposing to testify about
matters growing naturally and directly out of resdgathey have conducted
independent of the litigation, or whether they hdeeeloped their opinions
expressly for purposes of testifyindgyaubert v. Merrell DowPharms., Inc,
43 F.3d 1311, 1317 (9th Cir. 1995), whether the ezkphas adequately
accounted for obvious alternative explanatiosse Claar v. Burlington
N.R.R, 29 F.3d 499 (9th Cir. 1994), and whether the ekgis being as

careful as he would be in hregular professional work outside his paid



litigation consulting,"Sheehan v. Daily Racing Form, I1nd04 F.3d 940,
942 (7th Cir. 1997).

The Court also considers this moticecognizing that this case involves
a nonjury trial. In Daubert the Supreme Qot’s overriding concern was
with the problem of exposing the jury to confusiagd unreliable expert
testimony. See509 U.S. at 59897. In the wake oDaubert, several courts
have recognized that in the context of a bencH titiee Daubertgatekeeping
obligation is less pressi’goecause the gatekeeper and trier of fact are the
sameVolk v. United State$7 F.Supp.2d 888, 8965(N.D.Cal.1999);see
also Seaboard Lumber Co. v. United Stat®38 F.3d 1283, 136002 (Fed.
Cir. 2002) (explaining thain a bench trial théaubertstandard must still
be applied but the concerns about expert evideniseeading a jury “are of
lesser import”)Gibbs v. Gibbs210 F.3d 491, 500 (5th Ci2000) (“Most of
the safeguards provided for Daubertare not as essa¢ial in a case such as
this where a district judge sits as the trigf fact in place of a jury.”).
NeverthelessDaubertstill applies in bench trials, and this Court masitl
ensure that the proffered testimony is relialfee id

Experttestimony “must be reliable at each and every steplse it is
iInadmissible. The reliability analysis applies dth aspects of an expert’s

testimony: the methodology, the facts underlying gxpert’s opinion, the



link between the facts and the conclusi@t,alia.” Knight v. Kirby Inland
Marine Inc, 482 F.3d 347, 355 (5th Cir. 2007) (citation oradj. “Where
the expert’s opinion is based on insufficient infaation, the analysis is
unreliable.”Paz v. Brush Engineerddaterials, Inc, 555 F.3d 383, 388 (5th
Cir. 2009).

In Joiner, the Supreme Court explained that “nothing in erth
Daubertor the Federal Rules of Evidence requires a distocirt to admit
opinion evidence that is connected to existing datyy by theipse dixitof
the expert.” 522 U.S. at 146. Rather, “[a] cooray conclude that there is
simply too great an analytical gap between the damba the opinion
proffered.” Id.; see also LeBlanc v. Chevron USA, |396 F. Appx 94, 98
(5th Cir. 2010).

If the Court is satisfied that the expert’s testimaneliable the Court
mustthendetermine whether the experéimalysisis relevant. The question
here is whether the reasoning or methodology “flited facts of the case and
will thereby assist the ier of fact to understand the evidenc®ee Daubert
509 U.S. at 591. ‘[FJundamentally unsupported”dpns “offer[] no expert
assistance to thfrier of fact]’ and should be excludedGuile v. United

States422 F.3d 221, 227 (5th Cir. 2005) (citivgerbo, 826 F.2d at 422).



[1I. DISCUSSION

Matthiews challenges several opinions offered by to¥ Crosby’s
expert withesses: Captain Marc Fazioli and Capfam Anselmi The Court
considers these objections in turn.

A. Captain Marc Fazioli

1. Matthiews’CoastGuard License

In his report, Fazioli describes Matthiews U.S. €o&uardissued
merchant mariner credential.Fazoli further opines that Matthiews was
not, in fact, licensed to serve as master of theRMB@BN RAY, or even to stand
watchat the time of hisnjury.® Crosby argues that this evidence is irrelevant
and may therefore be excluded under R4(2 of the Federal Rules of
Evidence.

As explained irRule 401, evidence is relevantif (1) “it has aagdency
to make a fact more or less probable thawatuld be without the evidente
and (2) the fact is of consequence in determining the actid-ed. R. Evid.
401. This Court “is afforded broad discretiom determining relevancy.
United States v. Spivey06 F. Appx 332, 333 (5th Cir. 2013finternal

guotation omitted). Evidence need not be highlghative to be relevant.

5 R. Doc. 257 at 6.
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SeeUnited States v. Marshall487 F. Appx 895, 900 (5th Cir. 2012)
(upholding finding of relevance where evidence wa®t particularly
probative” and had onlha “slight” tendeny to denonstrate a fact of
consequencekee alsdPub. Employees Ret. Sys. of Mississippi, Puerto Ric
Teachers Ret. Sys. v. Amedisys, 69 F.3d 313, 321 (5th Cir. 2014)
(“[T] he standard of relevance in an evidentiary contexbtot a steep or
difficult one to satisfy). Finally, in bench trials, such as this on& *
relevancy inquiry under Fed. R. Evid. 401 is leigmdicant . . . because there
IS no danger that a judge, unlike a jury, will basted by irrelevant or
prejudicial evidence.'Williams v. City Police Abbevilld9 F.3d 14 (5th Cir.
1994)

Here, Crosby offers three arguments supporting the relevance of
Matthiews’ Coast Guard license: (1) because Mattsievas not properly
licensed he “at least arguably ought not have ebeen aboard” the
MORGAN RAY when he was injured; (2) his licensetstais relevant to his
ability to properly secure the MORGAN RAY when deck and (3)

Matthiews’ license is relevant t@etermininghis earning capacity and lost

wages’

7 R. Doc. 28 at 5.



Crosbhy’s first argument is unpersuasive. Evenafttiews “oughtnot’
to have been on the MORGAN RAY, Cinscites no authority suggesting that
this fact would excuse Crosby’s alleged negligendéether Matthiews was
properly licensed to serve as captain is therefooe “of consequence in
determining the actiofi Fed. R. Evid. 401, and the challenged evidEsnc
relationship with this fact does not support adingtit. Seel McCormick
On Evid.§ 185(7th ed.2016) (evidence should be excluded whé&me“truth
or falsity of the proposition that the evidenceofered to prove has no
implications for an element of the claim or offercbarged or to a recognized
defense).

Crosby'stwo remaining argumentare better. Crosby hasised as
defensehat Matthiews did not adequately secure the MORGMY at the
time of his injury, and is therefore himself respdrie for the tug’s
movement and the resulting injury. The statuMaftthiews’ Coast Guard
licenseis relevantto Matthiews’ skill and ability in securing the M@AN
RAY. The license is also directly relevant to MagwWws’ future earning
capacity, and therefore to his claimed damages. ttiM@ws’ motion to

exclude this evidence is therefore denied.



2. Failure to Timely Report Incident
Fazbpli's report also contains an opinion concerninga€o Guard
incident reporting requiremengsFazpli opines that M&hiews’ failure to
complete Coast Guard Form 2692, an accidmptort form, within five days
ofthe incident and failure to submit to drug arncbaol testing following the
incident violated Coast Guard regulations. Matwgemaintains that any
failureto properly reporthe incident is irrelevant and must be excluded.
Crosby contendsnat Matthiews’ failure to reports relevant because
Crosbyintends to argue at trial that Matthiews fabricatad injury, or at
leastthe exact manner in which he was injured. The €dinds that
Matthiews’ alleged failure to follow Coast Guardopocol in reporting his
injury is relevant to Crosby's defense. Althougkrtainly far from
dispositive, Matthiews’ tardy disclosurewhen contrasteavith the prompt
reporting required by law,tends to undermine Matthiews’ veracity and
reliability. Matthiews’ motion to exclude this evidence isitéfere denied.
3. Matthiews’securing of the MORGAN RAY
Fazioli also opines that Matthiews had failed teqdately secure the

MORGAN RAY at time of his alleged injury. Fazioli bases his opinion

8 R. Doc. 257 at 9.
9 Id. at 4,9.
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primarily on Matthiews’ deposition transcript anelated exhibits? In his
deposition, Matthiewdescribed how he secured the MORGAN RAY and the
type of lines he use#.Specifically, Matthiewsstated that he used two inch
nylon lines to tie the bow and the stern of the M&MR RAY to anadjacent
tug.r2 Matthiews drew a diagram showing how the MORGAN Ru#és6 tieds
Matthiews also stated in deposition that, when ¢ROSBY RAMBLER
passed, the MORMARAY moved twelve to eighteen inches apart frore th
tug it was tied to, and that the other vesselsMI@RGAN RAY was tied to
did not move!4

Based on Matthiewgestimony, Fazioli offers four basic opinions: (1)
Matthiews tied the MORGAN RAY using only taw'breast lines,” and “[t]he
use of breast lines alone candda, or greatly increase, thresk of lateral or
twisting motion of a moored ves$el(2) a twelve to eighteen inch
separation suggests that there was excessive slatie lines securinghie
MORGAN RAY; (3) because the other vessels tied itk MORGAN RAY
did not move, they were adequately secured to tok@nd each other; and

(4) Matthiews “failed to secure the M/V MORGAN RAN a reasonable or

10 Id. at 1,3,4.

11 R. Doc. 253 at 17.

12 Id.

13 R. Doc. 255.

14 R. Doc. 253 at 41, 45.
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prudent manner.” Matthiews argues thlhbathese opinions are unreliable
because they are based on Matthies@stimony, rather Fazioli's personal
observations of the scene of the accident.

Matthiews’ argument attempts to enforce a noneristequirement
that experts personally observe agidentscene In fact, Rule 703 explicitly
contemplates expert opinions based on facts or datpersonally observed
or gathered by the experffed. R. Evid703 (“An expert may base an opinion
on facts or data in the case that the expert has beadeaware ofor
personally observetl. (emphasis added)). Furthermoré&deposition
testimony is routinely recognized as appropriatelence on which experts
may rely in formulating their opinions.Chesapeake Louisiana, L.P. v.
Innovative Wellsite Sys., IndNo. 122963, 2014 WL 4388256, at *&.1
(W.D. La. Sept. 5, 2014). There is, further, ndication that Matthiews’
deposition does not providesufficient facts or datato support Fazioli's
opinion, or that Fazioli has notéliably applied his expertise to these facts.
Fed. R. Evid. 702see alsaMetrejean v. REC Marine Logistics, L.L,Qo.
08-5049, 2009 WL 3062622, at *3 (E.D. La. Sept. 2109) (rejecting
Daubertchallenge to expert opinienbased, in part, on review of deposition
testimony—concening conditions of a barge at the time plaintifpped and

fell). Matthiews’ motion to exclude this evidenisetherefore denied.
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4. The speed of the CROSBY RAMBLER

Matthiews’ fourth challenge concerns Fazioli's opm that the
CROSBY RAMBLER transitedite Harvey Canal “in a reasonable prudent
and safe manne#f? Fazioli bases his opinion on Automatic ldentificati
System (AIS) records. AIS is an electrositip tracking system that uses
radio technology to determine and broadcast a Veskeation, geed,
heading, and otheattributes Using a commercial AIS database, Fazioli
concluded that the CROSBY RAMBLER passed the MORGHAY at a speed
of approximately 3.2 knots on the dafMatthiews injury.1® Fazioli also
found thatin the days surroundinthe incident, 39 AlSquipped vessels
travelled past the MORGAN RAY’s position, and tlthese vessels travelled
at an average speed of 4.8 knbts.

Matthiews contends that the AIS data is insuffitiet®@ support
Fazioli's conclusion that the CROSBY RAMBLERansital the canal safely.
Matthiews does not challenge the Allsased speed and location data as
unreliable. Rather, Matthiews provides a launtisy of information not
recorded in AlS data, anmrguegshat because Fazioli did not consider these

otherfactors, his opinions unreliable. The list includewind and current

15 R. Doc. 257 at 10.
16 Id. at 5.
17 Id.
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conditions, the physical characteristics of thegeathe CROSBY RAMBLER
was pushing, and the RAMBLER'’s engine specificasion

The Court finds that theseurported deficiencies in thelata
underlying Faziols opinion provide fodder for cross examination rather
than grounds for exclusionlt is true that “{[where the expert’s opinion is
based on insufficient information, the analysisirsreliable.” Paz v. Brush
Engineered Materialsinc., 555 F.3d 383, 388.8 (5th Cir. 2009)But it is
equally true thatiinitations of time, money, and opportunity to obser
constrain the data available to experts in evesgc@he mereassertiorthat
other informationmight be relevant to an expert’s conclusion does not
suffice to render the conclusion unreliable. Madtis does not provide
evidence of the relevance of the factors he citesxplain how they could
affect the creation of surge. Here, the Courtgew of Fazioli's methods and
data does notsupportexcluding the opinion on grounds afsufficient
information. This conclusion is further supported by the reduced
importance of the gatekeeping function in benclalsi See, e.g.Volk v.
United States57 F.Supp.2d 888, 896 n.5 (N.Cal. 1999).

Finally, Matthiews argues tha&tvidence concerning the speed of other
vessels that passed the MORGAN RAositionin the days surrounding

this incidentis not relevant.Actions of third parties are ndispositiveas to

14



whether the defeshant in this case acted reasonalfge e.gMcCormack v.
Noble Drilling Corp, 608 F.2d 169, 174 (5th Cir. 1979) (W]hat oudbtbe
done is fixed by a standard of reasonable prudewbether it usually is
complied with or not.”) Nonetheless, the actiomsostoms of third parties
in analogous situations argenerally relevant in determining whether a
specific defendant acted reasonalfgeRestatemen(Second) of Torts §
295A (20169 (“In determining whether conduct is negligentettustoms of
thecommunity, or of others under like circumstances,factors to be taken
into account, but are not controlling where a reedade man would not
follow them.”). Matthiews’ motion to exclude thisvidence is therefore
denied.
5. The Vocational Rehabilitation Report

Finally, Matthiews challenges Fazioli's opinions no@rning a
“vocational rehabilitation report” prepared by Maigws' expert Nancy
Favaloro. In her report, Favaloro opines that Mativs will likely suffer a
loss in earnings based on his injubyFavaloro lases her opinion, in part,
on an opinion from Dr. David EliagsMatthiews’ treating physician.

According to Favaloro, Dr. Elias has restrictddtthiews from liftingmore

18 R. Doc. 283 at 2.
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thantwenty pounds? In response, Fazioli notes that Matthiews completed
a Coast Guard physical in June 2015, and that deoto pass the physical
Matthiews was required to demonstrate the abibtyaimong other tasks, lift
forty pounds from the groun#f.

Matthiews argues that Fazioli is not vocational rdq@st, and is
therefore not qualified taritique Favalor® expert opinion:To qualify as
an expert, the witness must have such knowledgexperience in [his] field
or calling as to make it appearathhis opinion or inference will probably aid
thetrier in his search for trutii.United States v. Hicks889 F.3d 514, 524
(5th Cir.2004) (quotindJnited States v. Bourgeqi850 F.2d 980, 987 (5th
Cir. 1992)). “A district court should refuse to allo@n expert witness to
testify if it finds that the witness is not quadifl to testify in a particular field
or on a given subjectMuss v. Gayden571 F.3d 442, 452 (5th Ci2009)
(quotingWilson v. Woo0dsl163 F.3d 935, 937 (5th Cit999)). Matthiews &
correct in asserting that Fazioli has demonstrate@xpertise in vocational
therapy. However, even a cursory review of Fagiokport reveals that his
critique of Favaloro is not based on heethods Rather, Fazioli challenges

a keyassumptiormade by Favaloro: that Matthiews cannot, or should,not

19 Id.
20 R. Doc.25-7 at 8.
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lift more than twenty pounds. In doing so, Fazidlies on Coast Guard
records and regulations which, unlike vocationadrdpy, sit comfortably
within the bounds of his expertis€aziolis opiniontherefore Will probably
aid thetrier in his search for truthHicks, 389 F.3dat 524, and is properly
admitted.

B. Captain Tim Anselmi

1. The speed of the CROSBY RAMBLER

Anselmi, like Fazioli, concludes based on AIS d#tat the CROSBY
RAMBLER travelledpastthe MORGAN RAY at 3.2 knot&! Anselmifurther
opines that this speed is not excessive and wasanfaictor in causing
Matthiews’fall22 Matthiews’objection here mirrors his objectionRazioli’s
similar opinion. It is overruled for the same reasons.

2. Whether Matthiews should have expected the
movement caused byhe CROSBY RAMBLER

Anselmi’s also offers asecond opinionthat Matthiews’ should have
expected vessels transiting the canal to causeMi@BGAN RAY to move,
and that Matthiews’ failure tappreiatethis fact before crossing between

vessels is “considered to be the cause of hisadlegcident.23 This opinion

21 R. Doc. 258 at 3.
22 Id. at 2.
23 Id. at 3.
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Is based on Anselmi’s observations tiMetthiews (1) “was an experienced
captain aware of the hazards” of crossing betwdepss (2)“should have
been aware of his surroundings”and “should andad¢btave seen the effects
of an approach vessel”; and (3) “could have andusthdnave tightened the
mooring lines of his vessel prior to attemptingctoss.?4

As noted, expert testimony is admissible only wiitas likely to assist
the trier of fact.Hicks, 389 F.3dat 524.Unless an expert offers‘specialized
understanding of the subject involved in the disgjuhis testimony is
unhelpful and may be excludefleeFed.R. Evid. 702, advisiy committees
notes.Here, Anselmiconcludes thaMatthiews caused g own accident
based on his opinion that Maiews should have been aware of his
surroundings and seen the effect of an approachessel These are
common sense observations that do noturexjexpert testimony. They
amount to an application dhe truism“ook before you leap.” Further,
Anselmi’s opinion that Matthiews could have tigheshthe mooring lines is
cumulative ofFazioli's more detailed opinion. Anselmis opinion that
Matthiewscaused his own accidenttiserefore excludeds unhelpful to the
trier of fact and unnecessarily cumulative of otkegperts SeePeters v. Five

Star Marine Sery.898 F.2d 448, 450 (5th Cir. 1990) (upholding estbn

24 Id.
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of experttestimonywhere “the jury could adeptly assess this situatismg
only their common experience and knowledges$ee alsoWilliams v.
Eckstein Marine Servs., IndNo. 9123026, 1992 WL 373616, at *1 (E.D. La.
Dec. 9, 1992)(excluding expert opinions that, consistent wittorhmon
trend” offer little more than the expertsonclusion as to what the law is or
ought to be, as far as fixing responsibility foretlaccideny). Matthiews’

objection to this opinion is therefore sustained.

IV. CONCLUSION
For the foregoing reasons, Matthiews’motion tolege is DENIED as
to the opinions of Captain Marc Fazioli, DENIED &s Captain Tim
Anselmi's opinion regarding the speed of the CROSBXMBLER, and
GRANTED asto Anselmi’s opinion regarding Matthiews’role in camg his

own injury.

SARAH S. VANCE
UNITED STATES DISTRCT JUDGE
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