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UNITED STATES DISTRCT COURT
EASTERN DISTRICT OH.OUISIANA

GULF RESTORATION NEWORK, CIVIL ACTION
ETAL.,
VERSUS NO. 156193
U.S.ARMY CORPS OF ENGINERS, SECTION “R” (2)
ET AL.

ORDER AND REASONS

Defendants United States Army Corps of Engineers, General
Thomas P. Bostick, in his official capacity, ColdRechard L. Hansen, in his
official capacity, and Secretary of the Army Eric Kanning, in his official
capacity, (collectively, the Corps)awe to dismiss plaintiffscirst Amended
Complaint for lack of subject matter jurisdictiorBecause the Court finds
that plaintiffs have failed to challenge a finaleagy action, the motion is

granted.

l. BACKGROUND

According to plaintiffs’ complaint, Maurepas Pip®di, LLC plans to

build an oil pipeline through the Maurepas Basingmf the Gulf Coast’s
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largest wetlands areds.Consistent with its obligations under the Clean
Water Act,see33 U.S.C.§ 1311(a) Maurepas Pipeline sought a dredge and
fill permit for its project from the Army Corps &ngineers?

Section 404 of the Clean Water Act authorizes tkeer&tary of the
Army, acting through the Corps, to issue a pernoit the discharge of
dredged or fill matgal into navigable waters “after notice and oppaority
for public hearings.”33 U.S.C. § 1344(a)The public notice required by the
statute is the primary method of advising all interestedrtpes of the
proposed activity for which a permit is sought amfdsoliciting comments
and information necessary to evaluate the probableact on the public
interest’ 33 C.F.R. 8 325.3(a). Accordingly, such notice musclude
sufficient information to give a clear understangliof the nature and
magnitude oflhe activity to generate meaningful commé&ndl.

The Corps issued a public notice regarding the Maas Pipeline
project on June 8, 20B.The notice announced a 3y public comment

period, concluding on July 8, 2015Plaintiffs allege that the puiblnotice
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failed to comply with sction 3253(a)’s disclosure requirement in several
ways?

First, the public noticallegedlydid not provide information about
alternative “sites and activities” for the projécE§econd, the notice included
a summary b Maurepas Pipeline’permit application, but not the full
application? Third, the public noticeallegedlylacked “any meaningful
information” regarding MaurepasPipelinegs plan for mitigating
environmental impact. Fourth, the notice did not discuss gsible
“‘cumulative impacts” associated with the projéd®laintiffs allege that these
omissions frustrated their ability to asses andvigl® meaningful comment
on Maurepas Pipeline’s applicatiéh.

On September 15, 201plaintiffs sent the Corps a lett@equesting
that the agency reopen the public comment peficithe Corps refused, and
this suit followed on November 20, 20%. Plaintiffs amended their

complaint on December 22, 20%. In the First Amended Complaint,
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plaintiffs ask the Court to declarthe Corps’ public notice regarding the
Maurepas Pipeline application inadequate, and otldeiCorps to issue new
public notice and reopen the comment perio@n September 12, 2016, the
Corps notified the Court that it had issued a Cl&dater Act €ction 404

permit to Maurepas Pipeline in July of 20%6.

II. LEGAL STANDARD

Federal Rule of Civil Procedure 12(b)(1) requiresntissal of an action
if the court lacks jurisdiction over the subject trea of the plaintiffs claim.
Motions submitted under Rule 12(b)(1) allow a padyhallenge the court’s
subject matter jurisdtcon based upon the allegations on the face of the
complaint.Barrera—Montenegro v. United Stateg&4 F.3d 657, 659 (5th Cir.
1996); see also Lopez v. City of Dallas, TeNo. 03-2223, 2006 WL
1450420, at *2 (N.D. Tex. May 24, 2006). In ruliog a Rulel2(b)(1) motion
to dismiss, the court may rely on (1) the complaahdne, presuming the
allegations to be true; (2) the complaint supplebtednby undisputed facts;
or (3) the complaint supplemented by undisputedsfand by the court’s

resolution of diputed facts.Den Norske Stats Oljeselskap As v. HeereMac
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Vof, 241 F.3d 420, 424 (5th Cir. 200Bee also BarreraMontenegro 74
F.3d at 659. The plaintiff bears the burden of @astrating that subject
matter jurisdiction existsSee Paterson v. Weintgger, 644 F.2d 521, 523
(5th Cir. 1981).

When examining a factual challenge to subject nrgtiasdiction that
does not implicate the merits of plaintiff's causfeaction, the district court
has substantial authority “to weigh the evidencd aatisfyitself as to the
existence of its power to hear the casétrena v. Graybar Elec. Cp669
F.3d 214, 223 (5th Cir. 2012)Accordingly, the Court may consider matters
outside the pleadings, such as testimony and afitida SeeSuperior MRI
Servs., Inc. v. All. Healthcare Servs., |n€/8 F.3d 502, 504 (5th Cir. 2015).
A court’s dismissal of a case for lack of subjecatter jurisdiction is not a
decision on the merits, and the dismissal doesneatessarily prevent the
plaintiff from pursuing the clainm another forum SeeCox, Cox, Filo, Camel

& Wilson, L.L.C. v. SasolN. Am ., In644 F. App’x 455, 456 (5th Cir. 2013)

[11. DISCUSSION
In its motion to dismiss, the Corps argues thas tbaurt lacks subject
matter jurisdiction for three reasons: 1ppitiffs fail to challenge any final

agency action; 2) plaintiffs’ claims are not ripa& fjudicial review; and 3)



plaintiffs lack standing. Because the Court firitdat plaintiffs have failed to
challenge a final agency action, it does not rethehCors’ other arguments.
The Administrative Procedure Act accords judiciaview to ‘[a]
person suffering legal wrong because of agencyactor adversely affected
or aggrieved by agency action within the meaning@ otlevant statute.” 5
U.S.C 8§ 702. “Final agency action, however, is @sjictional prerequisite
of judicial review.”Louisiana State v. 5 Army Corps of Enfgs, No. 15
30962, 2016 WL 4446067, at *7 (5th Cir. Aug. 23,1B). There are “two
conditions that generally must be satisfied foemagy action to be final
under the APA’U.S. Army Corps oEngrsv. Hawkes Cq.136 S. Ct. 1807,
1813 (2016). “First, the action must mahe consummation of the agersy’
decisionmaking procesdgt must not be of a merely tentative or interloayto
nature. And second, the action must be one by whights or obligations
have been determined, or from which legal consegasmwill flow.” Id.
(quotingBennett v. Speab20 U.S. 154, 1778 (1997));see alsd.ouisiana
State 2016 WL 4446067 at *5 (stating that final agencti@t “occurs when
the agency has ‘asserted its final position on fh&ual circumstances

underpinning’ the agency action” (quotindlaska Deg’ of Envtl.

Conservation v. EPAS40 U.S. 461, 483 (2004)).



As an initial matter, the Court considers the dffeiche Corps’recent
revelation that it issued a Clean Water Actction 404 permit to Maurepas
Pipeline in July of 2018¢ Although the issuance of a permikely
constitutes a final agency action, this Court may exercisegdiction over
this case only if plaintiffs’ complaint, as and whéled, challenges a final
agency action SeeCitizens for Appropriate Rural Roads v. FeX45 F.3d
1068, 1079 (7th Cir. 2016) eigh v. SalazarNo. 11608, 2012NL 2367823,
at*2n.2(D. Nev. June 21, 2012Malama Makua v. Rumsfgld36 F. Sup.
2d 1155, 1161 (D. Haw. 2001¥ee alsoHome Capital Collateral, Inc. v.
F.D.I.C, 96 F.3d 760, 762 (5th Cir. 199¢%Subject matter jurisdiction is
determined at the timthe complaint was filed)! The Corps’ subsequent
granting ofthe Maurepas Pipeline permit therefdoes not alter the finality
analysis.

Plaintiffs argue that although the Corps had nstiedafinal decision
on whether to grant the Maurepas Pipelpemit at the time this suit was
filed, the Corps’ decision to close the commentipeérconstitutes a final

agency actiort? It was at this point, according plaintiffs, thatetlallegedly
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insufficient public notice “became final®’ Because the challengexttion
meets neither prong of tlEennetttest, the Court rejects this argument.
Under the first prong, the Corps’ decision is plginhe sort of
interlocutory action that does not “mattke consummation of the agernsy’
decisionmaking processBennetf520 U.S. at 17-78;see also NaltWi ldlife
Fedh v. Adamkus936 F. Supp. 435, 443 (W.D. Mich. 1996) (“Congialtéon
of public comment is an intermediate stage in thecpss of creating a final
agency action; it is a preliminary or procedurdi@amc subgct to review upon
final agency action.”). The publiccommemtocedure exists teValuate the
probabé impact on the public interest,” 33 C.F.R. 8§ 325 36nd thereby
inform the Corps before it takes final action. iRt#fs tacitly concede this
point when they describe their injury as being “wgtully deprived of their
only opportunity to review and comment on the Mapag [Pipeline] permit
application.?® Because the notice and comment period is a mepestehe
way to permit approval or deal;, plaintiffs must table their grievances until
the permitting process is complet8ee5 U.S.C. § 704 (permitting review of

a “preliminary, procedural, or intermediate ageragtion or ruling not

directly reviewable ... on the reiew of the final @ency actio).
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Plaintiffs’ claim fails the secon®ennettprong for nearly the same
reason At the time of filing, the Corps had not yet madeéexision to gant
or deny the permit. Thereforep legal consequences flow from its decision
to close the corment period.SeeTexas v. Egal Employment Opportunity
Commn, No. 1410949, 2016 WL 3524242, at *8 (5th Cir. June 2710
(“{L]egal consequences’are created whenever the challenggtcg action
has the effect of committing the agency itself \oeaw of the law that, in turn,
forces the plaintiff either to alter its conduct, @xpose itself to potential
liability.”) . Although plaintiffswould liketo play a greater role in the Corps’
decision making process, plaintiffs’legal rightave not beenleered by the
allegedly premature closure. To resist this cosidn plaintiffs allege that
they have suffered an “informational injury,” anldat, because there is no
indication that the Corps willreopen the commeatipd,thisinformational
deprivatian is a final action. This argument fails for thmeasons.

First, although a statute may, in some circumstanpceate a judicially
cognizable right to informatiorsee e.g, Ctr. for Biological Diversity, Inc.
v. BP Am. Prod. C9.704 F.3d 413, 429 (5th Cir. 2013) (“This is the kiofl
concrete informational injury that the [Emergendgrihing and Community

Right-to-Know Act] was designed to redre§s.the notice and comment

procedure at issue here does not create such 4. righe procedures



challerged by plaintifé exist only to facilitate the section 404 permti
process; if Maurepas Pipeline had never soughtraniethe Corps would
have no obligation to release any information ocegpt any comment.
Rejecting an analogous claim under the FoResvice Decisiomaking and
Appeals Reform Act (ARA the Ninth Circuit explained at length why a
notice and comment provision does not give rise atofreestanding

informational injury claim:

To ground a claim to standing on an informationgury, the
ARA must grant a right to information capable of popting a
lawsuit. See generally Cass R. Sunstein,Informational
Regulation and Informational Standingkinsand Beyond147
U. Pa. L. Rev. 613, 64243 (1999) (concluding that the “principal
guestion afte Akins for purposes of ‘injury in fact,”is whether
Congress or any other source of law gives theditiga right to
bring suit”). Notice, of course, is a form of infoation
(information that certain projects areibg proposed), however
Congress purposein mandating notice in the context of the
ARA was not to disclose information, but rather atbow the
public opportunity to comment on the proposaldlotice is
provided as a predicate for public comment.In other words,
the ARAgrants the public a right to process angdoticipation.
Even though these rights necessarily involve theasination
of information, they are not thereligntamountto a right to
information per se.

Wilderness Soc., Inc. v. Re622 F.3d 1251, 1259 (9th Cir. 201@mphasis
in original). Because plaintiffs have no legally cognizablghti to
information under section 404, the Corps’choicevtthhold information is

not a legal consequence undannett
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The second reason thplaintiffs’ informational injury argument fails
Is that, as revealed by their own pleadings, piffsitactual claimed injury is
not deprivation of information but rather allegexckision from effective
participation in the permitting process. In thesFiAmended Complaint,
plaintiffs allege that they “are adversely affectaud aggrieved by the Corps’
actions because they are unable to generate mefahimgut about this
project and itsalleged mitigation plan%© Plaintiffs’ requested relief
includes “[a]n order compelling the Corps to issue a mpemMilic notice and
accept public comment on a complete Maurepas apfpdic.?! As
demonstrated by the complaint, plaintiffs’allegegury is procedural rather
than informational. Plaintiffs therefore do notéaa legal consequence as
contemplated iBBennett.SeeSummers v. Earth Island Ins&55 U.S. 488,
496 (2009)(“[D] eprivation of a procedural right without some coster
interest that is affected by the deprivattem procedural righin vacue—s
insufficient to create Article Ill standin'.

Finally, the Court finds that accepting plaintifls‘gument would be
inconsistent with the “pragmatic’ approach [thatjust be taken when

deciding whether an agency actionfisal.” Texas v. Eqal Emplgyment
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Opportunity Comnmn, No. 1410949, 2016 WL 3524242, at *7 (5th Cir. June
27,2016) The limitation of judicial review to final agepactions insulates
the administrative decisionmaking process from pa&me judicial
interference and ensures that courts consider etacrather than absicg
disputes. The Court finds that@epting plaintiffs proposed expansion of
the universe of final agency action threatens skissible separation between

judicial and administrative functions.

V. CONCLUSION
For the reasons statedate, the Court GRANTS defendaiMotion
to Dismiss. Accordingly, plaintiffs’claims are DISMISSED WITHQOT

PREJUDICE.

SARAH S. VANCE
UNITED STATES DISTRCT JUDGE
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