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UNITED STATESDISTRICT COURT
EASTERN DISTRICT OF LOUISIANA

DONALD RINEHART, JR. * CIVIL ACTION
*

VS. * NO. 15-6266
*

NATIONAL OILWELL VARCOL.P,,ET AL. * SECTION: L

ORDER AND REASONS

Before the Court is a Motion for Partial Summary Judgment filed by Defehidianal
Oilwell Varco, L.P. (R. Doc.82). Having considered the partidsriefs and applicable lawhe
Court now issues this Order and Reasons.

l. BACKGROUND

This case arises oudf injuries allegedly sustained by Plaintibonald Rinehart
(“Rinehart) onAugust 21, 2014while he was employeas a Jones Act seamiarhis capacity as
an engineeaboard thé/V Starfleet Viking avessebperated by the bareboat charterefdhdant
Starfleet Marine Transportatioimc. (“Starfleet). (R. Doc. lat1-2). Plaintiff invokes jurisdiction
of this Court under 28 U.S.C. § 1334d. at 2.Specifically to this Motion, Plaintiff seeks in his
Complaint to recover certain ngoecuniary damageagainst thirdparty defendant National
Oilwell Varco, L.P. ("NOV”), including punitive damages,

Plaintiff alleges that he was ordered by the M/V Starfleet Viking’s captainstst agth
loading pallets aboard the ship, which was docked in Port Fourtbaisiana.ld. at 2.NOV
owned the mobile crane and hook whicaraused in loading the pallets aatsoemployed the
crane operator directing the cralte.Plaintiff claims that he was injured when a pallet fork slipped
from NOV'’s crane’s hook onto the back of his head while loading pallets onto the veseskl’'s de
Id. Plaintiff stateghat he was flown by helicopter to the Thibodaux Medical Center for emergency

medical treatment and has since suffered multiple complex surgical procedirgemmanent
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scarring; severe headaches with substantial neurological deficits, mglotemory loss and a
severelydiminished reading ability; and the inability to swallow normal food, so that he ntust ea
through a feeding tube which has been surgigailylanted intohis stomachld. at 3.Plaintiff
filed suit under the Jones Act and General Maritime law, requesting a jalnamd seeking
recovery for the damages he sustained.

Defendant Starfleet Marine Transportation, In&tétfleet’)answers, admits that it owd
the M/V Starfleet Viking, and asserts a number of defenses, includindah&tiffs injuries were
caused by his own negligenaeby third partiesthat his claims are prescribed, and that Starfleet
is entitled to limited liability pursuant to 46 UG § 30501. (R. Doc. 13NOV answersand
asserts a number of defenses, including that Plaintiff’s injuries wereddayibés own negligence
or by third parties, that Plaintiff failed to mitigate his damagesithat his claims are barred by
prescription or by either the Longshore and Harbor Work@asinpensation Act, 33 U.S.C. 8901,
et seq, or the provisions of the Louisiana Workers’ Compensation Act, LSA R.S. 23:4024q
(R. Doc. 15.

. PRESENT MOTION

NOV filed this Motion for Partial Summary Judgment on Plaintiff's claims for non
pecuniary damagespecifically, punitive damages. (R. D8@). Plaintiff opposes the MotionR(
Doc. 89. With leave of the CourfNOV filed a reply.(R. Doc.89). Starfleet Marine also filed a
Regonse. (R. Doc. 96

NOV seeks partial summary judgmetismissing Plaintiff's claims fopunitivedamages.
(R. Doc. 821 at 3. NOV relies onScarborough v. Clemco Industries, Itc.argue that because

Plaintiff alleges seaman status, he is precludedn frecovering noipecuniary damages



specificallypunitive damage$tom a nonremployer third partyld. (citing Scarborough v. Clemco
Industries, InG.391 F.3d 660, 668 (5th Cir. 2004)).

Plaintiff acknowledges that 5th Circuit precedent currently precludesegcof punitive
damages for Jones Act negligence and for unseaworthiness against tihes] pattnonetheless
opposes the moticand seeks to preserve his right to appeal an seveling on punitive damages,
noting that other federal precedent is in conflict with the Fifth Cir¢Rit.Doc. 841 at 45).
Plaintiff also alleges their responsthat NOV was grossly negligent in their actiolas.at 6

NOV filed a Response to Rtaiff’'s Opposition,requesting that this Court limit its review
of this matter to the questions of law raised in the Motion for Partial Summanmnédot(R. Doc.
89at 2. NOV argues thdtecause¢he question of gross negligence wasvly-raised in Plaitff's
opposition and was ngrompted by the NOV'’s originahotion, the Court should not address the
issue.ld. at 3. NOV suggests that responding to the evidentiary submissions would unnecessarily
complicate the matter before the Court, and the Court shoikld gte new evidenaar grant more
time for NOV to replyld. at 45.

Starfleetalso filed a Response to NOV’s Motion for Partial Summary JudgnienDdc.

86). Starfleet declined to take a position on the recovery of punitive damages by a feama

third party noremployer, and noted that the recovery of punitive damages is a separateissue fr
the availability of Plaintiff's claims for gross negligence against Nddd should be preserved

Id. at 1. Therefore, Starfleet requests that the CpreservePlaintiff's allegations of gross
negligence which are not implicated by this Circuit's precedent that punitive damages are
unavailable against third partidd. at 2(citing Wade v. Clemco Industries Corporatjdsio. CV
16502, 2017 WL 84425,at *5 (E.D. La. Feb. 1, 2017) (Fallon, J‘a seamars [widow’s]

damages against both employers and eimployers are limited to pecuniary losges”



1. LAW AND ANALYSIS

A. Summary Judgment Standard

Summary judgment is appropriate when “the pleadings, the discovery and disclosure
materials on file, and any affidavits show that there is no genuine istuamgmaterial fact and
that the movant is entitled to judgment as a matter of |@&létex Cop. v. Catrett477 U.S. 317,

322 (1986) (citing FED. R. CIV. P. 56(c)ittle v. Liquid Air Corp. 37 F.3d 1069, 1075 (5th Cir.
1994). When assessing whether a dispute as to any material fact exists, treooders “all of
the evidence in the record but refrains from making credibility determinatiowgighing the
evidence.’Delta & Pine Land Co. v. Nationwide Agribusiness Ins. 68Q F.3d 395, 398 (5th
Cir. 2008).

Under Federal Rule of Civil Procedure 56(c), the moving party bears the initial burden of
“informing the district court of the basis for its motion, and identifying thosdgnartof [the
record] which it believes demonstrate the absence of a genuine issue dhlrfetet Celotex
477 U.S. at 322. When the moving party has met its Rule 56(c) burden, “[tJhmaowamt cannot
avoid summary judgment . . . by merely making ‘conclusory allegations’ or ‘unatibstd
assertions.”Calbillo v. Cavender Oldsmobile, In@288 F.3d 721, 725 (5th Cir. 2002) (quoting
Little, 37 F.3d at 1075). “The mere existence of a scintilla of evidence in support of the plaintiff's
position will be insufficient; there must be evidence on which the jury coutdmealy find for
the plaintiff.” Anderson v. Liberty Lobby, Inel77 U.S. 242, 253 (1986). All e@nable inferences
are drawn in favor of the nonmoving party, but a party cannot defeat summary nidgitine
conclusory allegations or unsubstantiated assertlotike, 37 F.3d at 1075. A court ultimately
must be satisfied that “a reasonable jury cawgtreturn a verdict for the nonmoving partipélta,

530 F.3d at 399.



B. Discussion
I. NOV’s Motion for Partial Summary Judgement of Plaintiff's Punitive Claims.

NOV filed this Partial Motiorfor Summary Judgmerseekng the dismissal of Plaintiff’s
claim for punitive damages from a non-employer third party. (R. Dod. 823). Plaintiff alleges
that he is a seaman, as defined by the Jones Act; this allegation has not been dyshiged b
employer, Starfleet, or by movants NOM. Thus, because Plaintiff's status as a seaman is not
contestedthe Court is faced with the purely legal question of whether a seaman caserrecov
punitivedamages against a nremployer third party.

This Court recently reviewei detailthe evolution of on-pecuniary damages against a
non-employer thirdparty tortfeasor under general maritime |&ee generallywade v. Clemco
Industries Corp.No. 16502, 2017 WL 434425 (E.D. La. Feb. 1 20IIMere is a longtanding
tradition of availability of punitivedamages under common law and general maritime $a.
Atlantic Sounding Co. v. Townsergb7 U.S. 404, 4091 (2009). However, thBupreme Court
held inMiles v. Apexhat a seaman cannot recover sp&tuniary damages from his Jones Act
employer under dier a Jones Act negligence claim or under a general maritime law claim of
unseaworthiness. 498 U.S. 19, 32 (1990). The Court explain€tt thatild be inconsistent with
this Court's place in the constitutional scheme to sanction more expansive refoedies
judicially created unseaworthiness cause of action, in which liability iBowitfault, than
Congress has allowed in cases of death resulting from negligéshcat 20.

The Supreme Court later clarified their ruling Miles, holding that lowercourts’
interpretation that all punitive damages under maritime law had been abolished Wwessid See
Townsend557 U.S. at 420. The Supreme Caatognized that a seaman has the right to seek

punitive damages as a result of the breach of duty to pay maintenance and cure under general



maritime law, explaininghat “[b]Jecausepunitive damages have long been an accepted remedy
under general maritime law, and because nothing in the Jones Act altered thssamald®y, such
damages for the willful and weon disregard of the maintenance and cure obligations should
remain available in the appropriate case as a matter of general maritimkllat419-20.

Following Miles and Townsend there was brief uncertainty in the Fifth Circuit as to
whether a plaintiff could recover punitive damages under general maritimeolawon
maintenance and cure claims,ifothey were limited to recovery for only maintenance and cure
claims.Compare Snyder v. L & M Botruc Rental, In@24 F. Supp. 2d 728, 737 (E.D. La. 2013)
(dismissing claims for punitive damages under general maritime law)@allahan v. Gulf
Logistics, L.L.C.No. 060561, 2013 WL 5236888, at *3 (W.D. La. Sept. 16, 2013) (holding
puritive damages are available for actions under general maritimelae/Fifth Circuitinitially
held inMcBride v. Estis Well SerlLC, that punitive damages were available when a seaman’s
personal injury or wrongful death claim was based only on genasatime law effectively
extendingTownsendo norrmaintenance and cure clain®81 F.3d 505 (5th Cir. 2013gv'd en
bang 768 F.3d 382 (5th Cir. 2014). However, on a reheamf@anc the Fifth Circuit reversed
the panel, concluding that neither a seaman nor his survivor can recover punitive damages f
personal injury or wrongful death claims based on either the Jones Act or gendraiariaw.
McBride v. Estis Well Serv., LLZ68 F.3d 382391(5th Cir. 2014)cert. denied135 S. Ct. 2310
(2015).The Court held that the reasonindMilesremains sound regarding seaman personal injury
and wrongful death claim$huslimiting Townsendnly to maintenance and cure clairtt. at
389-90.

In Scarborough v. Clemco Industrjése Fifth Circuitheld that a seaman may not recover

punitive damages against either his employer or against-amployer third party. 391 F.3d 660,



668 (5th Cir. 2004). Although thecarborougldecision seemed at one time to be undermined by
Townsendit wasbolstered by then banalecision inMcBride. It is now clear in the Fifth Circuit
that under both the Jones Act and general maritime law, a seatia@m sigainst both employers
and noremployersdoes not include punitive damagés the instant cas Plaintiff's claims for
punitive damages against NOV are therefore controlled by the holdingglciBride and
Scarboroughand must bdismissed.
il Plaintiff's Response Requesting Preservation of Gross Negligence Claims
The Court declines to pass judgement on Plaintiff’'s allegations of gross neglmetite
part of NOV,because this issue need hetresolved prior to thdismissal of Plaintiff's claims for
punitivedamagesRather, as established $tarborough v. Clemco Industrjefi the Courtmust
determine isvhether Plaintiff was a seamand whether NOV was his employer, simcgeaman
may not recover punitive damages against agraployer third partySee391 F.3d 660, 668 (5th
Cir. 2004).
V. CONCLUSION
For the reasons more fulbgatedabove, it is ordered that Defend&®V’s Motion for
Partial Summary Judgment seeking to dismiss Plaintiff’'s claims against NOV for punitiv

damagegR. Doc. 82 is GRANTED.

New Orleansl ouisianathis 20th day ofApril, 2017.

Wy &

UNITED STATES DISTRICT JUDGE




