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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF LOUISIANA

RENE ORLANDO LOPEZ CIVIL ACTION

VERSUS CASENO. 15-6302

SOUTHERN ARCH, LLC, et al. SECTION: “G"(1)
ORDER

Pending before the Court is Defendants Southern Arch, LLC (“Southern Arch”) and Gary
Hess’s (collectively, “Defendants”) “Motio to Enforce Release Agreement and Rule
12(b)(6)/Rule 12(c) Motion to Dismis$."Having considered the motion, the memoranda in
support and in opposition, the applicable lawg the record, the Court will deny the motion.

I. Background

The instant lawsuit is a putag class action brought agairidefendants pursuant to the
Fair Labor Standards Act (“FLSA”), which allegisit Defendants did not pay overtime wages to
Plaintiff Rene Orlando Lopez (“Lopez”) or otheutative class members who worked more than
40 hours per week restoring cabinets, doors, and ffoors.

The complaint in this matter was filed on November 24, 2008. January 15, 2016,
Defendants filed the instant motion seekingetdforce a Separation and Release Agreement

(“Agreement”) allegedly entered into betweenf@®wants and Plaintiff, as well as to dismiss
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Plaintiff's collective action claims under Rule b}6) based on his alleddack of standing to
bring suit? Plaintiff filed an opposition on January 26, 261®n February 3, 2016, with leave of
Court, Defendants filed a reply.

Il. Parties’ Arguments

A. Defendants’ Arguments in Support of Motion to Enforce Agreement and Dismiss
Collective Claims

In their motion, Defendants contend that Pl#fificks standing and a right of action to
bring claims pursuant to the FLSA based on hi$eseent of the allegations in his complaint under
the Agreement he entered with Defendants atethd of his employment with Southern Afch.
According to Defendants, on August 25, 2015, Lopasg discharged from working for Southern
Arch, and was presented with a severamggeement entitled “Separation and Release
Agreement,” which Lopez reviewed, agreed to and si§rizeffendants argue that they offered
Lopez $500 for his agreement to release his claitatekto his work with Southern Arch, as well
as other provisions such as non-disclosure, non-disparagement, aatigmadf trade secrefs.

Defendants assert that the Agreememinei by Plaintiff specifically releases and
discharges Southern Arch from claims ‘fuding but not limited to matters dealing with

Employee’s employment or termination of emptant with the Company” and that the “release
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and discharges includes, but is not limite claims arising under federal” la&Furthermore,
Defendants aver, Lopez “promise[d] never to &léawsuit,” and they urge the Court to enforce
the Agreement by dismissing with prejudice Plaintiff's compl&int.

Finally, Defendants argue that Plaintific®llective action claims should be dismissed
because Lopez must have standing in order to bring a potential class?chdcording to
Defendants, the Supreme Court heldSenesis Healthcare Corp. v. Symcty&t because the
defendants had made an offejudgment under Federal Rule Givil Procedure 68, such offer
satisfied and mooted the individually named piéfis claim, and therefore the plaintiff did not
have standing to bring the collective acttdrLikewise, Defendants contend, here they have a
settlement and release agreement with Lopeafsyadly releasing all employment-related claims,
and therefore he lacks standingoting either an indidual claim or a collective action on behalf
of other claimant$?

B. Plaintiff's Arguments in Oppositiorto Motion to Dismiss

In opposition, Lopez alleges that Defendamtsition is invalid pursuant to recent Fifth

Circuit case law?® Plaintiff argues that the release that signed does not prevent him from

bringing FLSA claims becauseig not an effective waiver of his claims, as FLSA waivers in
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private agreements are subject to spesifimdards that the Agreement did not méeiccording
to Plaintiff, FLSA claimsgenerally cannot be waivédPlaintiff argues that the Fifth Circuit has
carved out just one exceptitm the general rule againstivers in two recent casesvartin v.
Spring Break '84 Productions LI!€andBodle v. TXL Mortgage C¥—and that this case does
not fit within the exceptior®

According to Lopez, irMartin, a group of unionized workers sought to recover unpaid
overtime from an association of movie producérsopez contends that the workers filed suit
under the FLSA while, at the same time, theioanvas settling their FLSA claims pursuant to a
collective bargaining agreeméitLopez avers that the union settled the FLSA claims and the
workers received their settlement checks prioany judgment in the FLSA lawsuit, and the
district court then granted summary judgment against the woffkaals)g that the union’s prior
settlement released the defendants from FLSA liaBiliiccording to Lopez, the Fifth Circuit
affirmed the district court’s decision, holdingatiparties may reach private compromises as to
FLSA claims where there is a bona fide disputdke amount of hoursorked or compensation

due.’®* Plaintiff asserts that the Fifth Circuitx@ained that where the parties specifically

%1d.

171d. (citing Bodle v. TXL Mortgage Corp788 F.3d 159, 162 (5th Cir. 2015)).
18 688 F.3d 247, 249 (5th Cir. 2012).

¥ Bodlg 788 F.3d at 159.

20Rec. Doc. 10 at 2.

211d. (citing Martin, 688 F.3d at 250).

221d. (citing Martin, 688 F.3d at 249-50).

2|d. at 3.

241d. (quotingMartin, 688 F.3d at 255).



contemplate overtime claims, including hours veafland the amounts owed for those hours, a
waiver of those claims may be enforceable, in cehtawaivers with boiledpte releases that are
“a compromise of guaranteed FLSAbstantive rights themselvesid have no binding effect on
future overtime claim$

Lopez asserts that the Fifth Circuit r@ted the FLSA waiver exception in 2015Bndle
v. TXL Mortgage Corp® According to Plaintiff, inBodlg the district court dismissed the
plaintiffs’ FLSA overtime claims because the ptdfa signed releases with the defendants prior
to bringing their FLSA lawsuft! There, Lopez claims, the releaswere executed in connection
with an earlier state court @an involving violations of anon-compete agreement and unpaid
commissions, and the defendants contended thaetbases waived FLSA claims as well because
they included language releasing ttiefendants from all claimsahin any way arose from the
plaintiffs’ employment® However, Plaintiff argues, the Fiftircuit reversed the district court
and held that the releases did not waive the FtBAns because the prior state court action did
not involve the FLSA, the parSenever discussed overtime compensation or the FLSA in their
settlement negotiations, and there was no fadexelopment of the number of unpaid overtime

hours nor of compensation due for unpaid tfhPlaintiff argues that other Fifth Circuit cases
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similarly hold that generic, broad releasestltd plaintiffs’ subsequent FLSA claims are not
binding in the absence of factual demhent regarding unpaid overtime claitfs.

In this case, Plaintiff contends, the waiexecuted by Lopez is even less related to the
FLSA than the waiver involved iBodle3! Plaintiff argues that.opez merely signed the
Agreement after discontinuing hesnployment, and therefore it m®t even similar to the wage-
related release that ti@odle court struck down as insufficiefft.Instead, Plaintiff claims, the
Agreement is the exact type of document prohibitetfbytin: a complete abrogation of Lopez’s
FLSA rights3® According to Lopez, the Agreement kea no mention of overtime claims, hours,
or wage amounts, does not compat@llege overtime hours workéa which the release applies,
and does not refer or stipulateaioy dispute about overtime wagé&urthermore, Lopez alleges,
nothing in the record shows that such a dispute was considered in the Agréentamefore,
Plaintiff argues, because FLSA c¢fa cannot be waived except in narrow circumstances, and such
circumstances do not exist in this case, theeAgrent is not a valid waiver of Lopez’'s FLSA
claims and the motion should be denied.
C. Defendants’ Arguments in Fukter Support of Motion to Dismiss

In reply, Defendants argue that Plaintiff deeks the difference between a “waiver” and
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a “release and settlement of a bona fide disptit@©efendants aver that they agree that an
employee cannot waive his rights under the F8¥n a waiver is a kease of an unknown wage
and/or uncontemplated wage claifDefendants contend, howeveratihere Lopez’s rights were
not waived or bargained awakbut rather were validated thugh settlement of a bona fide
dispute®® Defendants argue that Plaintiff accepted and was compensated for such a dispute under
the Agreement in compliance with the Fifth Circuit's decisioMartin.*°

Defendants assert that the disputed settlement agreeniMattin was very similar to the
Agreement in this matter, and in fact the instant Agreement provides that it is a resolution of
disputed claims of pay and compensatibBefendants argue that the Agreement states that the
“employee acknowledges and agreest tie is entitled to receive no other pays, benefits or
compensation . . .*2 Therefore, Defendants cemid, Plaintiff's reliance oBodleis incorrect, as
Bodlefocused on a release that was entered intbdparties of a stat®urt non-compete action,
not one regarding wagé$Here, Defendants argue, Plaihind Defendants we not settling
other litigation, but rather Defendants were speally requesting that Plaintiff release his rights

related to his complaints and Defendants’ issues with Plaintiff's work schedule arifl pay.
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According to Defendants, the Agreement’s staterttaattPlaintiff is enti#d to receive “no other
compensation” proves their poifit.

Defendants aver that courts in this cirduatve held that specific reference to the FLSA
does not have to be stated in the release, therrthe release musts@ve a bona fide dispufé.
Here, Defendants contend, Plaint#htered into a release to &ethis disputes and potential
litigation with Defendants over compensatiomdaa settlement “when fairly arrived at and
properly entered into [is] generally viewed laisding, final and as conclusive of rights as a
judgment.*’ Defendants argue that a party who fresstles a demand witkis employer cannot,
at a later date, sue on the same action méetause the employee gwissatisfied with the
settlement paymerit. According to Defendants, Lopez’s opposition is misplaced because he did
not waive his rights under the FLSA or bargaienthaway, but rather freely entered into an
agreement to resolve disputes regarding wages, accepted $500 for his agreement, agreed that no
other compensation was owed, andeagl not to bring this actid . Defendants argue that this is
the type of agreement the Fifth Circuit permadgelease claims under the FLSA, and therefore

Plaintiff's case should be dismiss&d.
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I1l. Law and Analysis

A. Legal Standard

Since at least 1945, the United States Supr&uourt has refused to enforce private
settlements of employees’ FLSA claims, reasothad Congressional concerregarding unequal
bargaining power between employers and eng#eyrequires the invalidation of attempted
settlements where there is no “boffiida dispute” as to liability} or where the “bona fide dispute”
is limited to the legal quéisn of coverage under the A%The Supreme Court left open, however,
whether parties could privately #etFLSA claims when “there ested a ‘bona fide dispute,’ not
as to legal coverage, but aghe factual ‘hours worked orghregular rate of employment®

In answering that question, “many courts hheéd that, in the absence of supervision by
the Department of Labor or scrutiny from a dparsettlement of an FLSA claim is prohibited.”
The Fifth Circuit too recognizes that, as a “genaud,” FLSA claims cannot be waived through
a private agreement, but it has created a limite@@ion for certain private settlements if they
are “reached due to a bona fide FLSA dispute over hours worked or compensatiof®dwék”

Fifth Circuit, when there is a “bona fide factubspute,” a plaintiff does not contravene FLSA

51 See Brooklyn Savings Bank v. O'N8f14 U.S. 697 (1945).
52D.A. Schulte, Inc. v. Gang328 U.S. 108 (1946).

53 Bryant v. United Frniture Indus., Ing.No. 13- 246, 2016 WL 29049009, at *2 (N.D. Miss. May 18, 2016)
(quotingGangi, 328 U.S. at 114-15).

54Bodle v. TXL Mortg. Corp 788 F.3d 159, 164 (citingynn’s Food Stores, Inc. v. United Statég9 F.2d
1350, 1355 (11th Cir. 1982Jaylor v. Progress Energy, In@t93 F.3d 454, 460 (4th Cir. 2007)).
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policy by bargaining away his entitlementdompensation and liquidated damages because he
“receive[s] compensation for the disputed hodfs.”

The Fifth Circuit has weighed in on the “bofide dispute” standard in just two recent
casesMartin v. Spring Brek '83 Productions, L.L.C7 andBodle v. TXL Mortgage Corf.In
Martin, the Fifth Circuit held that district court could enforce a settlement agreement where the
union employees’ representative settled FLSAnatabn their behalf pursuant to a collective
bargaining agreement prior to the resolution of the same claims in federaPdhetEifth Circuit
enforced the settlement, reasoning that the reptasve had investigated the employees’ wage
claims, received conflicting information from n@us sources, and concluded that it would be
impossible to determine whether the plaintiff®rked on the days they had claimed, and
accordingly there was a “bona fide dispute” ashi hours worked and the settlement of such
claims was enforceabfé.

By contrast, irBodlg the Fifth Circuit declined to éorce a settlement agreement where
an employer settled nine state law causexctidn arising from non-copete and non-solicitation
of client provisions inits employees’ contracf$. After the employees privately settled their
dispute and signed agreementgasing “all actual or potential claims, demands, actions, causes

of action, and liabilitie®f any kind or nature” against thdormer employer, they subsequently
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filed an FLSA overtime suit in federal coGftThe Fifth Circuit, howeverheld that their suit was
not barred because there was no “bona fideude” over hours worked or compensation owed
arising from the state court settlement agreg¢mam mention of overtime compensation or the
FLSA in the parties’ settlement negotiations, #@mas no factual development of the number of
unpaid overtime hours nor compensation due for unpaid overtime, and thus the purported waiver
of the plaintiffs’ FLSA claims was ineffectiv.
B. Analysis

When evaluating whether settlements purporting to waive or release claims pursuant to the
FLSA may be enforced, courts look to evidemtehe records before them to see whether the
settlements resolved “bona fide disputesjamling the number of allegedly unpaid hours or
compensation due at the tirtieat payment was receivétiBy contrast, here, the only document
or evidence before the Court is the languagthefAgreement itself, which Defendants contend
clearly resolved a bona fide dispute becausecltdes broad, boilerplate language stating that
Lopez has released all claimsisang under federal, state and lbstatutory or common law . . .”
and because Lopez acknowledged that “he is entitled to receive no other payments, benefits, or
compensation” from Defendants besides his $500 settlfhent.

Tellingly, however, despite Defendants’ attempts to draw a distinction between a “release”

and a “waiver” for purposes of FLSA settlem&—a distinction Defendds do not cite any case
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law to explaif®—Defendants admit that employeesicat waive their rights under the FLSA
when such waivers are “a release of an unknaxage and/or uncontemplated wage clatm.”
Defendants assert, citing only the broad languagéefAgreement, thdft]hat is not the case
here” because Plaintiff's righ were validatedhrough settlement of bona fide disput®
However, Defendants admit in their own motithvat Defendants routinely “simply offer this
Agreement to workers separating from Southaroh to protect the company’s interests.”
Indeed, Defendants do not explain in any furtheéaitieshat, if any, dispute they had with Lopez
regarding the hours he worked, the wages hepaa$ or any other faaklating to a possible
FLSA claim.

By contrast, irMartin, upon which Defendants rely and the only Fifth Circuit case allowing
an exception to the general prohibition againsivera (or releases) dfLSA claims, the court
relied not only on the language of the settlenagreement, as Defendants urge the Court to do
here, but considered the existence of a bonaligjmite as evidenced by the union representative’s
investigation into the dispatand conflicting information received from various sour€eghe
Fifth Circuit concluded that becs& the investigation revealédat it would be impossible to
determine whether or not the employees worked euldlys they claimed they had worked in their

grievance, the settlement of such claims rembla bona fide dispute and allowed the court to

66 Indeed Bodlediscussed the settlement agreement at issue in that case as a “release of future claims” and
ultimately found it to be barred by the “general prohibition against FLSA waivgosife 788 F.3d at 164—65.
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enforce that agreemefitHere, not only do Defendants allegefacts from which the Court could
conclude that a bona fide dispat®se, was negotiated, and eventually was resolved regarding the
number of hours Lopez worked thie pay he received, Defendaaten admit that the Agreement

in question is simply offered to workers whave Southern Arch to shield the company from
liability.”? As such, the Court cannot conclude basedhe record before it that the Agreement
signed by Lopez resolved a bona fide disputaming any FLSA claim that Lopez may bring,
and as such, the Court will not dismiss Lopezanab in this matter. Accordingly, the Court
similarly declines to find that Plaintiff lacks stiing to represent other putative class members, as
Plaintiff remains a party to this case and éfere Defendants’ argument that Plaintiff cannot
represent collective claims once his owairtl has been dismissed is inapplicable.

IV. Conclusion

For the reasons stated above,

IT IS HEREBY ORDERED that Defendants’ “Motion to Enforce Release Agreement
and Rule 12(b)(6)/Rul&2(c) Motion to Dismiss’® is DENIED.

NEW ORLEANS, LOUISIANA , this 5th day of July, 2016.

NANNETTE LIVETTE BROWN
UNITED STATES DISTRICT JUDGE
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