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UNITED STATESDISTRICT COURT
EASTERN DISTRICT OF LOUISIANA

OSCAR VELIZ ET AL. CIVIL ACTION
VERSUS No. 15-6339
RIMAX CONTRACTORS, INC. ET AL. SECTION |

ORDER AND REASONS

Before the Court is plaintiffanotiont for entry of a default judgment against defendants,
Ricardo Arbelaez“@rbelaeZ) and Rimax Contractors, Inc:Rimax’). Plaintiffs havealready
obtained an entry of default as to both defendants from the Clerk of Tdirtce plaintiffs
obtained the default, however, Rimax has filed an ansaret Arbelaez has filed a motibto
dismiss for insufficient service of process. Both defendants have also filed antioppdsi
plaintiffs’ motion in which they adequately explain their failure to timely appe this case.
Accordingly, in addition to their opposition to plaintifisiotion for entry of a default judgment,
defendants have also filadnotior? asking this Court to set aside the entry of defagdiinst them

Rule 55(c) of the Federal Rules of Civil Procedure providBse “‘court may set aside an
entry of default for good cause, and it may set aside a default judgment under Rule Bed.
R. Civ. P. 35(c). When determining whether good cause has been demonsthat€hurt should

consider(1) whether the default was willful, (2) whether setting the defaudeasould prejudice
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the adversary, and (3) whether a meritorious defense is preséntegiChinese Manufactured
Drywall Prods. Liability Litig, 742 F.3d 576, 594 (5th Cir. 2014) (citihgcy v. Sitel Corp.227
F.3d 290, 292 (5th Cir. 2000pee alsdCJC Holdings979 F.2dat 64. “Of these factors, two can
be determinative: a district court may refuse to set aside [an entry oftpéfidinds either that
the default was willful or that the defendant failed to present a meritorefasse.” Scott 2014
WL 274493, at *4see ato In re OCA551 F.3d at 37QJlenkes & Gilchrist v. Groia & Co,.542
F.3d 114, 119-20 (5th Cir. 2008)jerschke v. O'Cheske975 F.2d 181, 183-8%th Cir.1992).

Defendants present the same substantive argumendshitheir opposition to plaintiffs
motion andin their motion to set aside thentry of default. In short,Arbelaez argues thahe
default is void as to him because he was npr@perl served’ Rimax explains that, although it
was properly servedt was unaware of the lawsuit until after the default had been erteeci
excusable negleét As soon as Rimax became aware of this litigathmwever, itclaims to have
“immediately identified and retained counselBoth defendants furtheoniend that the failure
to respond was natillful , that settingasde the defaultvould not unfairly prejudice plaintiffs
andthat they have meritorious defenses to plaintiffaims°

The Court is persuaded that defendants have satisfieRutee5%c) requirements for
setting aside the defaulThis conclusion is bolstered by the fact that plaintiffs have not filed an
opposition challengingny of defendantsarguments.Accordingly, kecause th€ourt findsthat

good causexists for setting aside the entry @¢fault against defendants,
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IT ISORDERED thatdefendantsmotionto set aside the entry of defaistGRANTED,

andthatplaintiffs’ motion for a default judgment BENIED.

New Orleans, Louisian@pril 6, 2016.

. AFRICK
UNITED SYATESDISTRICT JUDGE
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