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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF LOUISIANA

DENEEN L. MONTGOMERY - CIVIL ACTION
SMITH ,

Plaintiff
VERSUS NO. 156369
LA. DEPT OF HEALTH AND SECTION: “E” (3)
HOSPITALS, ET AL.

Defendants

ORDER AND REASONS

Before the Court isa Motion to Dismiss filed by Defendants pursuant tolés
12(b)(1) and 12(b)(6) of the Federal Rules of CRiibceduré.Plaintiff filed anobjecion
to the Defendantsmotion.2 For the reasons that follow, the Defendants’ motion
dismiss iIsSGRANTED IN PART andDENIED IN PART.

BACKGROUND

l. Procedural Background

On or about November 30, 2015, Plaintiff DeneerMlontgomerySmith filed a
complaint against Defendants, The Statéadisiana, through its Department of Health
and Hospitals (“DHH”) Office of Public Healthouisiana Center for Records and
Statistics, and against Devin George, Nadine Snathd Darlene Warresmith in their
individual and official capacitie§. On April 25, 2016, the Court issued an Order
dismissing Defendants’ motion without prejudiceagting plaintiff leave to amend her
complaint, and allowing Defendants the opportumndgye-urge the motion upon the filing

of Plaintiffs amended complaint. On May 2016, Plaintiff filed a First Supplemental

1R. Doc. 30.

2R. Doc. 27.

3 For the time periods covered, Darlene War@mith was no longer a state employee and instead,am
independent consultant to DHISeeR. Doc. 23.
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and Amended Restated Complaint, which is the suloEihe Defendant’s instant Motion
to Dismiss.

Il. Statement of Facts

Plaintiff Deneen Montgomergmith alleges shas an AfricanAmerican female
who is more thamO years old, has more than 25 years of experievidethe State of
Louisiana and has more than 12 years of experienidethe Louisiana Department of
Health and Hospitals. Plaintiff alleges that sherked at the DHHOffice of the Bureau
of ProtectiveServices and was promoted to the position of AP@e®Buisor on March 30,
2004, where she worked until July 30, 2007. s date, Plaintiff allegeshe was
transferred without her agreement to the DiDifice of Public Health a#r she filed an
EEOC chargeand a lawsuitfor discrimination, retaliation, harassment, faduto
promote, and denial of merit increases. Plairstiffites that the lawsuit was filed on April
13,2007 in the Civil District Court for the ParishOrleansPlaintiff filed a seconthwsuit
on Cctober 24, 2008 in thi€ourt

MontgomerySmith alleges that shtdy after DHH was served with her first
lawsuit, administrative officials of DHH began cqnisng to retaliate and transfer her
from her supervisory position at the Office of Rrcitive Services to a nesupervisory
position at the DHH Office of Public HeakYiital Records. Soon after her transfer to Vital
Records, the Plaintiff alleges that she began teligected to isolation and a hostile work
environment by Nadin8mith, Progam Manager 2, the Plaintiff's direct supervisorgdan
Devin George, Program Manager 3, the dirsupervisor of Nadine SmitHRlaintiff
contends that both Nadine Smith and Devin Georgeewsewvare that she had been
transferred to Vital Records and that shedhpreviously filed grievances, lawsuits, and

made charges against DHH, and they began to isblkate



According to the Plaintiff, when she was removed\Mital Records, she was
subjected to a hostile work environment throughason and humiliation ioluding, but
not limited to the following: (1) Administrationncluding, but not limited to, Darlene
Smith, Devin George, and Nadine Smith, resented that Bfaihad been forcibly
removed to their department and that the Programmihkdo position had beaecreated
prior to her reassignment; (2) Plaintiff was nobpided a written job description; (3) she
was placed in an office alone; (4he wasequired to work in archives (where molded
records were kept following Hurricane Katrina); (@)ewas also rquired to work in
various departments at Vital Records such as Amesrds, Acceptance, and Issuance;
(6) shewent from supervising investigators, insuring tladesy, weltbeing and lives of
Louisiana’s most fragile residents to issuing bjdkeath and marriage certificates; §he
kept looking for opportunities to advance herselhb avail; (8) when she finally saw an
announcement for a position that she qualified fiarpne at Vital Records would provide
her with the job description to update hertst@mployment application; (9) Human
Resources told her she had no job description; $h@)was reprimanded by Devin George
and written up for requesting her job descriptifii) she was scolded for goingto Human
Resources and not following the chaincoinmand through her immediate supervisor,
Nadine Smith; (12) she was not advidegforehandhat she was only permitted to speak
to her immediate supervisor about an issue thasiglly handled by Human Resources;
(13) she was advised during the official reprimandDevin George that the reprimand
came from Baton Rouge; (14) she was continued osupervisory plan wrongfully
initiated by the Bureau of Protective Services, wisbe was reassigned to Vital Records;
(15) she wassilenced and not allowed tmake inquiries to anyone; (16) when she was

wasnt working in archives or cleaning files, shadhto study on her own the laws that



governed Vital Records; (17) upon the retiremenValerie Helmestershe wasassigned
by Devin George duties previously assigned to Melniester of processing requests from
government agencies; (18he learnedhat, although her direct supervisor was Nadine
Smith, she was required to report directly to De@morge; (195he waslirected by Devin
George to prepare letters informing customers @nag entitlement requirements and
processing requests because of errors made by Elsmaéster; (20she wasassigned by
Devin George to write and prepare letters in regeoto the requss or questions that he
received (21)she wasdvised by Darlene Smith through a staff meetirag tihhere would
be a reorganization of Vital Records which wouldngriadvancement opportunities for
the staff; (22)she waglenied advancement opportunitesd retaliated againsand on
information and belief, Darlene Smith hired new &tafthe newly reorganized positions
that included supervisory positions; (23) Darlemeith began detailing and promoting
less qualified employees such as Robin Lewis amathleen Crochethead of Plaintiff
(24) Nadine Smith stgpedcustomer service department employees from speakitig
Plaintiff; (25) former friend Jemimah Mikel distaad herself from Plaintiff because
Mikel wastold not to associate witRlaintiff becaise she “sued people;” (26) she was
placed in a position of being afraid of reprisalgdine Smith sd?laintiff did na say
anything; (27) Plaintiff was forced to be isolatedher office and to do her job in silence;
(28) although she was a Program Maom, Devin George, Darlene Smith, and Nadine
Smith never included her in meetingeverdiscussed changes in the laws that affected
Vital Records with her, and never discussed with ¢teanges or concerns with how the
agency performed or processed redsp$29) Plaintiff was alone and voiceless, left to
figure out things by hearing changes on the newsmdpling staff, and studying the law;

(30) she wasnever assigned to any department to be includedeetings; (31she was



forced to take stress leave in 2015; and (82¢ received “rejection letters upon being
returning from stress leave and on her birthday.”

Plaintiff contends that although the lawsugtse filed in 2007 and 200®ere
settled in 2011, she continues to be subjectecttaliation, i®lation, and a hostile work
environment at DHH.

Plaintiff further alleges that in 2013, Darlene $mietired from DHH as the State
Registrar, andhortly thereafter (1pevin George was promoted to the position of Center
Director/ State Registraand(2) Nadine Smith was appointed to the position of Ass$
Center Director/ State Registrar. Plaintiff allegesattDarlene Smitlthenreturned as a
consultant to the Center Director/ State Registrader contract to DHH.ouisiana
Center for Records and Stsiics.

Plaintiffallegeghat upon information and belief, Darlene Smith &aNatline Smith
have met with Devin George thscuss with him who should be promoted and whausdho
not and they have specifically conspired not to promtbie Plaintiff, not to étail her,
and/or not to offer her other advancement oppotiagsi Additionally, Plaintiffalleges
that upon information and belief, Nadine Smith mesned other employees of DHH not
to associate with the Plaintiff becauRBkintiff has previously filedyrievances, charges of
discrimination, and/or lawsuits against DHH.

MontgomerySmith further contends thatfter Darlene Smith returned as a
consultant, she immediately beganting in a mannemtended to intimidate Plaintiff
including, but not limitd to glaring at her, refusing to speak to her,asiolg her, and
upon information and belief, Darlene Smaldvised Devin George on how to handle the

day to day operations of the agency.

4R. Doc. 23, at 8.



In addition to allegedly conspiring not to promotiee Plaintiff, & offer her
advancement opportunities, Plaintiff contends tBbavin George has retaliated against
her and has refused to meet with her to investigaievances filed by her. Plaintiff also
allegesthat Devin George has refused to hold hearingsndiggher grievances, and has
specifically advised Plaintiff that he cannot me&th her unless another employee from
the Baton Rouge office is present. Plaintiff aleghat upon information and belief, other
employees in the New Orleans office who havedillawsuits against DHH are not
restrictedto onlymeetingwith the Center Director/ State Registrar in thegamce of an
employee from Baton Rouge.

Plaintiff also alleges that she has applied for de@&n denied multiple positions
with DHH, although shés the better qualified candidate. These applaradiinclude:
Program Manager-B (August 12 and August 26, 2014);

Program Manager-A (August 12, 2014);
Program Monitor Supervisor (August 28, 2014);
Program Monitor Supervisor (February, 7 15);

Program Monitor (February 18, 2015);
Program Manager-B (August 29 and September 15, 2015).

SO kwbdRE

Plaintiff alsoallegesthat on October 7, 2015, Devin George reported falin
Lewis had taken over the role as Deputy State Rexyiof Vital Records, that Jemimah
Mickel would transition to the role of Director Ofperations for Vital Records, that Omar
Khalid would trandgion to the role of Quality Management Unit Directohat JiraShea
Davis would serve as Field Services Manager, amad Mary Moss would transition tidne
role of Amendments ManagePlaintiff alleges upon information and belief, that she was
better quéfied than allthepersons promoteldy Devin George as listed hisOctober 7,
2015 email and upon information and belief, all bggnts were under the age of 40.
Plaintiffallegesghat she has not been promoted commensurate withdwecation, which

consists of a Bachelor’s Degree in Criminal Judtgmriology and a Master’s Degree in
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Criminal Justice, training, and experienaghen compared to employees under the age
of 40.

Plaintiff filed her initial charge with the EEOC on M&r 26, 2015. The Plaintiff
assertsin heramended complaint that she recaiveght to sue letter on August 31, 2015
in connection with the March 2@015 EEOC charge. Plaintiff further asserts tloat of
an abundance of caution,” she filed a subseque@&E&harge on November 5, 2015 for
continuing discrimination between July 1, 2015 a@ctober 7, 2015, and geested a
right to sue letter but has not yet received one.

LEGAL STANDARD

l. Motions to Dismis Pursuant to Rule 12(b)(1)

“Federal courts are courts of limited jurisdictiomithout jurisdiction conferred by
statute, they lack the power to adjudicate claimA.fnotion to dismiss undeFederal
Rules of Civil Procedure 12(b)(thallenges a federaburt’s subjectmatter jurisdictiont
Under Rule 12(b)(1), “[a] case is properly dismigger lack of subject matter jurisdiction
when the court lacks the statutory or constitutigmaver to adjudicate the casé‘lack
of subjectmatter jurisdiction mw be found in the complaint alone, the complaint
supplemented by the undisputed facts as evidenoetheé record, or the complaint
supplemented by thendisputed facts plus the court’s resolution of theuted facts8

“When, as here, grounds for dismassmay exist under both Rule 12(b)(1) and Rule

5In re FEMA Trailer Formaldehyde Products Liab. Igti(Mississippi Plaintiffs)668 F.3d 281, 286 (5th
Cir. 2012)

6 SeeFed. R. Civ. P. 12(b)(2)

7"Home Builders Assh of Miss., Inc. v. City of Maatis Miss, 143 F.3d 1006, 1010 (5th Cir. 199@nternal
guotation marks and citation omitted)

8Inre FEMA 668 F.3d at 287



12(b)(6), the Court should, if necessary, dismisgyander the former without reaching
the question of failure to state a claifh.”

. Motions to Dismiss Pursuant to Rule 12(b)(6)

Pursuant td-ederal Rule o€ivil Procedure 12(b)(6)a district court may dismiss
a complaint, or any part of it, for failure to séad claim upon which relief may be granted
if the plaintiff has not set forth factual allegartis in support of his claim that would entitle
him to rdief.10 “To survive a motion to dismiss, a complaint musintain sufficient
factual matter, accepted as true, to ‘state a clamelief that is plausible on its facél”
“A claim has facial plausibility when the plaintiffleads factual content that alle the
court to draw the reasonable inference that themednt is liable for the misconduct
alleged.”™2 The court however,does not accept as true legal conclusions or mere
conclusory statements, and “conclusory allegationiggal conclusions masqueliag as
factual conclusions will not suffice to prevent aotion to dismiss.® “[T]hreadbare
recitals of elements of a cause of action, suppmbkig mere conclusory statements” or
“‘naked assertion[s] devoid of further factual enbament” are not sufficient

In summary, “[flactual allegations must be enouglraise a right to relief above
the speculative level3“[W]here the wellpleaded facts do not permit the court to infer

more than the mere possibility of misconduct, tbewplaint has allegedbut it has not

9Valderyv. Louisiana Workforce CommMmo. CIV.A. 1501547, 2015 WL 5307390, at *1 (E.D. La. Sept.
10, 2015)

10 Bell Atl. Corp. v. Twombly550 U.S. 544, 555 (200;7Cuvillier v. Taylor, 503 F.3d 397, 401 (5th Cir.
2007)

11 Ashcroft v. Ighal556 U.S. 662, 678 (2009juotingTwombly, 550 U.S. at 57

21d.

13S. Christian Leadership Conference v. Supreme Colithe State of La252 F.3d 781, 786 (5th Cir.
2001)(citing FernandezMontes v. Allied Pilots Ass®87 F.2d 278, 284 (5th Cir. 1993)).

4 |gbal, 556 U.S. at 663, 678citations omitted).

5 Twombly 550 U.S. at 555



show[n]—that the pleader is entitled to relie¢f™Dismissal is appropriate when the
complaint ‘on its face show[s] a bar to relief’”

Further, a district court may consider documentad&tied to a motion to dismiss
if they are referred to in theomplaint and are central to the cla#hAccordingly, since
Plaintiffs EEOC charges are referenced in PlafistiFirst Supplemental and Amended
Related Complaint and are central to her claamy reference to EEOC documenises
not justify convering Defendant’s 12(b)(6) motion into a motion for summar
judgment?1o

ANALYSIS

l. Plaintiff's Title VIl Claims

a. Plaintiffs Retaliation and Hostile Work EnvironmenClaims Against Her
Employer

Although Plaintiffs employer, the Louisiana Deparént of Health, is geerally
entitled to Eleventh Amendment sovereign immupd®ythe Fifth circuit has “long
recognized that Congress clearly abrogated thestgteventh Amendment Immunity in
enacting Title VII.21As a result, Plaintiff's Title VII claims againsth employer are not

barred by Sovereign Immunity.

16|d. (quotingFed. R. Civ. P. 8(a)(2)

17 Cutrer v. McMillan 308 F. Appx 819, 820 (5th Cir. 2009per curiam) (quotations omitted).

18See, e.g.Rodriguez v. Rutter310 F. Appx 623626 (5th Cir. 2009)In Re: KatrinaCanal Breaches
Litig., 495 F.3d 191, 205 (5th Cir. 2007).

19 Although the Plaintiff does not attach the referettdEEOC charges to her Complaint, the Court may
consider Plaintiffs EEOC charges, and her rightue letter, either as referenced in the complama®
public records subject to judicial notice. Any reface to EEOC documents does not convert Defendants
motion to dismiss to a motion for summary judgme®ee, e.g Funk v. Stryker Corp631 F.3d 777, 780
(5th Cir. 2011

20 SeeAdvocacy Ctr. for Elderly & Disabled v. Louisianaept of Health & Hosps.731 F. Supp. 2d 583,
589 n.20 (E.D. La. 201Q()The Fifth Circuit has determined that the Depaeimh of Health and Hospital’s
predecessor was an alter ego of the State of Lemégiand was thus entitled to sovereign immun({oiting
Darlak v. Bobeayr 814 F.2d 1055, 1060 (5th Cir. 19§7As previously explained, pursuant to legislation
passed by the Louisiana Legislature in its 2016ut@gsession, the Louisiana Department of Healtd an
Hospitals is now known as the Louisiana DepartmarH ealth.

21perez v. Region 20 Educ. Serv. G307 F.3d 318, 326 n.1(5th Cir. 200@2)ting Ussery v. Louisiana ex
rel. La. Dept of Health & Hosps150 F.3d 431, 43485 (5th Cir. 1998)).
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b. Plaintiffs Retaliation and Hostile Work EnvironmenClaims Against the
Individual Defendants in their Official and Indepdant Capacities

To the extent Plaintiff seeks to allege her Titld ®laims against Devin George,
Nadine Smith and Darlene Smith in their individaald official capacities, it is clear that
Plaintiff's claims must be dismissed pursuant tdeR12(b)(6). Despite the rafence in
the statute defining the term employer to incluse agent of the employethe Fifth
Circuit has held that Title VII does not impose wmidual liability.22 Further, the Fifth
Circuit has held that “a plaintiff is not entitléed maintain a Titk VIl action against both
an employe and its agent in an official capacit§#’As a result, Plaintiffs Title VII claims
against the individual Defendants in both their iindual and official capacities are
dismissed.

c. Exhaustion of Administrative Remedies

In their motion to dismiss, Defendants argue thaRiff's Title VII claims should
be dismissed for failure to exhaust her administeatremedies?* The Defendants
maintain that a review of Plaintiff's March 26, ZDbdnd November 5, 20 5EOCcharges
“show that they contain insufficient factual allegatsto trigger an EEOC investigation
and to put [D]efendants on notice of the existeand nature of the alleged claim3.”

A plaintiff may not pursue Title VIl claims in fedal court unless she has

exhaused all of the available administrative remed#8Exhaustion occurs when the

22Smith v. Amedisys, In@98 F.3d 434, 449 (5th Cir. 20Q2hdest v. Freemma Decorating, Inc.164 F.3d
258, 262 (5th Cir. 1999)'While Title VII defines the term employer to inde ‘any agent’ of an employer,
this circuit does not interpret the statute as isipg individual liability for such claim.”).

23|d. (citing Indest 164 F.3d at 262).

24R. Doc. 301, at 1613.

25]d. at 12.

26 Taylor v. Books A Million, In¢.296 F.3d 376, 37879 (5th Cir. 2002)Hall. v. Contl Airlines, Inc, 252
F. Appx 650, 653 (5th Cir. 2007%ee als&EEOC v. Waffle House, InG34 U.S. 279, 285 (20023ee also
Vicknair v. La. Dept. of Public Safety & Coris55 F. Appx 325, 332 (5th Cir. 2014¢xplaining that the
administrative exhaustion is required because fmpry purpose of Title VIl is to trigger the invégatory
and conciliatory procedures of the EEOC, in an mftéto achieve nofudicial resolution of employment
discriminaton claims.”) (quotinBacheco v. Mineta338 F.3d 783, 7889 (5th Cir. 2006)).
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plaintiff files a timely charge with the EEOC andceives a statutory notice of right to
sue.?’Due to the exhaustion requirement, a court may noemrain a plaintiff's Titlevil
claims that fall outside the scope of the EEOC ¢ge&P To determine the scope of the
EEOC investigation, a court must “engage in faxtensive analysis of the statement given
by the plaintiff in the administrative charge, alook slightly beyond & four corners, to
its substance rather than its lab&.The Court must make this determination “not solely
by the scope of the administrative charge itself, lioy the scope of the EEOC investigation
which ‘can reasonably be expected to grow out @& tharge of discrimination3? “In
other words, the court must determine whether thens in the complaint are like or
related to the claims in the charg@lThe Fifth Circuit has explained that although an
EEOC charge should be liberally construefd]durts should not condone lawsuits that
exceed the scope of EEOC exhaustion, because doimguld thwart the administrative
process and peremptorily substitute litigation donciliation.”2

1. Plaintiff Exhausted Her Administrative Remedies kWiRespect toher
March 26, 2015 EEOC Charge Against DHH

It is not disputed that on March 26, 2015, Plaifftiéd a charge with the EEOC. It
is also not disputed that she received a rightut® Ietter in connection with this charge
on August 31, 201%Plaintiffs March 26, 2015 charge states:

| began my employment with Department of Health ahakpitals/ Office
of Public Health/Vital Records in September, 200®sinrecently as a
Program Monitor earning $2468 bi monthly. | havemsabjected to unfair
treatment du¢o my age and retaliated against for filing pridaims with

the EEOC, Lawsuits and Grievances. | have beenetkepromotional and
progressive advancement opportunities. | have sadfe isolation,

27Taylor, 296 F.3d at 37¢citingDao v. Auchan Hypermarke®6 F.3d 787, 78889 (5h Cir. 1996).

28 SeeMcClain v. Lufkin Indus., In¢519 F.3d 264, 275 (5th Cir. 200.8)

29 Pacheco v. Mineta448 F.3d 783, 789 (5th Cir. 2006)

301d. (quotingSanchez v. Standard Brands, I/431 F.2d 455, 466 (5th Cir. 1970).

31prewitt, 927 F. Supp. 2dt 447(quotingMemon v. Deloitte Consulting, LLF79 F. Supp. 2d 619, 635
(S.D. Tex. 2011citing McClain, 519 F.3d at 273.

32McClain, 519 F.3d at 278alteration in original) (quotin@acheco 448 F.3d at 7889).
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intimidation, a hostile work environment, and lossf financial

opportunities. The agency has been promoting younmgeividuals. The

company employs over 500 persons.

No reason was given for the action taken against me

| believe | have been discriminated against becaafsage, 50 years, and

retaliated agaist in violation of Title VII of the Civil Rights 0fl964, as

amendecks?

The Defendants’ argument that Plaintiffs chargentans insufficient factual
allegations to put the Defendants on noticeanpersuasivePlaintiff's charge specifically
includesthat shewasdenied promotional and progressive advancement dppdies,
and has suffered isolation, intimidation and a Hestork environment due to her age,
and the fact that she had filgprior EEOC claims and lawsuits against the Louisian
Departmentof Health and Hospital3 As a result, with respect to hétarch 26, 2015
charge, the Court finds that the Plaintiff has axét@d her administratéevremedies for

her claims ofetaliation and hostile work environment.

2. Plaintiff Has Not Exhausted H&dministrative Remedies With Respect to
Her November 5, 2015 Charge

Plaintiff states that out of an abundance of cautan November 5, 2015, she filed
another charge of discrimination and retaliation dontinuing discrimination between
July 1, 2015 and October 7, 2015, and a right ®Istter was requested.

As explained above, a plaintiff in an “[elmploymediscrimination [case] must
exhaustion administrative remedies before pursuoigims in federal court.36
“Exhaustion occurs when the plaintfiies a timely charge with the EEOC and receives a

statutory notice of right to sué”™[T]he receipt of a rightto-sue letter is a condition

33R. Doc. 302, at 1.

34R. Doc. 271, at 3.

35R. Doc. 23, at 1 34.

36 Taylor v. Books A Million, In¢c296 F.3d 376, 2799 (5th Cir. 2002)

37]1d. (citing Dao v. Auchan Hypermarke®6 F.3d 78778-89 (5th cir. 1996)).
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precedent’ that can be cured by subsequent recdifite letter.28 The Plaintiff, citing
Prewitt v. Coninental Automotivecontends that while she has not yet received atrigh
to sue letter, the Court should nonetheless taléijal notice of her November 5, 2015
EEOC Charges3® However, the court irPrewitt only took judicial noticeof the EEOC
charge and the rightio-sue letter because the plaintiffin that case di¢acthe respective
documents to his response in opposition to therddd@t's motion to dismis€ In this
case, Plaintiff Montgomergmith has not produced any such documentsReavitt is
therefore mapposite.

In Gupta v. East Texas State Universitlge Fifth Circuit explainethe exception
to the rule requiring exhaustion of administratnemedies which allows a plaintiff to
pursue an unexhausted retaliation claim if the actderlying the retaliation claim came
after and in response to a prior exhausted Title discrimination claim.41“Whether
Guptais still good law, however, is the subject of sodebate. Indeed, the Circuits that
have considered wheth&uptalike rules were abrogated by the Supreme Court in
Nationd R.R. Passenger Corp.v. Morgah36 U.S. 101 (200 re spit.” 42 But this Court
need not weigh in on this debate becauseGhetaexception is not triggered when a
“plaintiff simultaneously alleges discrimination @metaliation claims on the heels of a
previouslyexhausted discrimination claint¥Because the Plaintiff's second charge is not
limited to advancing a retaliation claim arisin@fn her discrimination charge, it falls

outside the scope of th@upta exception44 Accordingly, because the Plaintiff has not

38 Gorman v. Verizon Wireless Texas, LI763 F.3d 165, 170 (5th Ciz014)(quotingPinkard v. Pullman
Standard 678 F.2d 1211, 1215 (5th Cir. 19§2)

39R. Doc. 27 p.7 (citingPrewitt v. Contl Auto, 927 F. Supp. 2d 435 (W.D. Tex. 20113)

40 SeePrewitt, 927 F. Supp. 2d 435

41Gupta v. East Texas State Universiép4 F.2d411, 414 (5th Cir. 1981)

42 Phipps v. Hous. Auth. Of New Orlear29 16 WL 164916, at *4 (E.D. La. Jan. 13, 20(&)llecting cases).
431d.

44 See id.
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produced a righto-sue letter relating to her November 5, 2015 EEO@ ghaint,4s
Plaintiff has not exhausted her administrative rdies with respect to her claims alleged
in her November 5, 2015 EEOC compliant and therefbese claims must be dismissed.
Stated differently, Plaintiff's Title VII claimfased on acts that occurred after March 26,
2015 are dismissed for failure to exhaust.

d. Temporal Scope of Plaintiff's Title VII Claims

Pursuant to Title VII, a charge is timely whengtfiled with the EEOC within 180
days of the alleged discriminatigti However, because Louisiana is a “deferral” stdte, t
filing period is extended to 300 daysAlthough exhaustion requires the receipt of a
statutory notice of a right to sue, “the receipit a right-to-sue letter is a condition
precedent’that can be e by subsequent receipt of the lett&Plaintiff can recover
only for acts occurring within the 300 days befédarch 26, 2015, nless thécontinuing
violation” doctrine applieslf the continuingviolation doctrine does not applgvents
which occurred before May 30, 2014 are time barf®ed.

Plaintiff contends the typical 300 day limitatioeniod is inapplicablén this case
under the “continuing violation” doctrin®.“The continuing violation theory relieves a
plaintiff of establishing that all of the complaid®f conduct occurred within the
actionable period if the plaintiff can show a serdd related acts, one or more of which
falls within the limitations period>1“The continuing violation doctrine is designed to

‘accommodate plaintiffs who can show that there lb@®n a pattern or policy of

45R. Doc. 27, at 7.

4642 U.S.C. §20006(e)(1)

47See, e.gDeleon v. General Insulatignnc., 575 F.Appx 292, 293 (5th Cir. 2014)

48 Gorman v. Verizon Wireless Texas, L.L.Z53 F.3d 165, 170 (5th Cir. 199@guoting Pinkard v.
Pullman-Standard 678 F.2d 1211, 1215 (5th Cir. 19§2)

49 May 30, 2014 is 300 days before March 26, 2015.

50 R. Doc. 27, at 8.

51Celestine v. Petroleos de Venezuellg 386 F.3d 343, 351 (5th Cir. 200@iting Messer v. Meno130
F.3d 130, 135 (5th Cir. 199)7)
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discrimination continuing from outside the limitati® period into the statutory
limitations period, so that all discrimib@y acts committed as part of this pattern or
policy can be considered timel§?”

1. Plaintiff's Retaliation Claim$or Acts ThatOccurred Prior to May 30, 2014 Have
Prescribed

With respect to Plaintiffs retaliation claims, th®upreme Court inMorgan
explained that each discrete discriminatory act ofliaten “starts a new clock for filing
charges alleging that act. The charge, thereforstrbea filed within the 180 or 300-day
time period after the discrete discriminatory cheaogcurred.® The Plaintif asserts that
the Supreme Court’s decision Burlington Northern& Santa Fe Rilway. Co. v. White
establishes thathe antiretaliation provision is not coterminous with Titlll’s
substantive provisions and therefore the Courtsigien in Morgan $ not controlling>4
However, the Court’s holding in White did not addseéhe limitations period under which
an employee can bring a claim for retaliation, bostead addressed whether the
application of Title VII's retaliation provision iemited totheemployer’s enployment or
workplace actionsThe Court’s decision irMorgan, is still the applicable standard in
determining the limitations period fdiiling a claim of retaliation.As a result,the
Plaintiff's retaliation claimsbased on actionthat occured prior to May 30, 2014re
time-barred>® Accordingly, Plaintiff's retaliation claimare limited tahose based oacts

occurring between May 30, 2014 and Maih, 2015

52]d. at 35152 (quotingHardin v. S.C. Johnson & Son, In&67 F.3d 340, 344 (7th Cir. 1999)

53Morgan, 536 U.Sat 113

54R. Doc. 27, at % (citingBurlington N. & Santa Fe Ry. Co. v. Whi&18 U.S. 53 (2006)

55However, as the Supreme Court explainediorgan, the 1808 or 300-day time period does not “bar an
employee from using the prior acts as backgrounsupport a timely claim.1d.
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2. Plaintiff's Hostile Work Environment Clainfror Acts Occurrindrior to May 30,
2014 HadNot Prescribed

With respect to Plaintiff's hostile work environmtealaim, the Fifth Circuit has
explained:

Although there is no definitive standard for whanstitutes a continuing

violation, the plaintiff seeking to invokthis doctrine must demonstrate

more than a series of discrete discriminatory atite must show an

organized scheme leading to and including a presefdtion, such that it

is the cumulative effect of the discriminatory ptiae, rather than any

discrek occurrence, that gives rise to the cause of act®
The Fifth Circuit has identified at least three ttas that may be considered in
determining whethera continuing violation exist (1) Do the alleged acts involve the
same type of discriminationending to connect them in a continuing violatio} fAre
the alleged acts recurring or more in the natureamfisolated work assignment or
incident? (3) Does the act have the degree of peenae which should trigger an
employee’s awareness of and duayatssert his or her rightg?If the alleged acts involve
the same type of discrimination, occur frequenalyd indicate to the employee that the
continuing existence of consequences is likelys pprobable that they rise to the level of
continuing viohtions.8 The Plaintiff contends that she has been subjeteal hostile
work environment through isolation, intimidation c&anharassment since she was
transferred to Vital Records?® Therefore, at this stage, Plaintiffs hostile work

environment claim®ased on act®ccurring prior to March 26, 2015 are not time leatr

as Plaintiff hasufficientlyalleged a continuing violation.

56|d.at 352 (quotingHuckabay v. Moorgl42 F.3d 233, 239 (5th Cir. 199@jtations omitted in original)).
571d. (citing Huckabay 142 F.3d at 230

58 Mack v. John L. Wortham & Sons, LB41F. Appx 348, 348, 356 (5th CR013)(citingBerry v. Bd. Of
Supervisors of L.S.U715 F.2d 971, 981 (5th Cir. 1983)

59R. Doc. 23, at 5.
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e. Plaintiff HasAlleged Viable Retaliation Claims

As explained above, Plaintiff may bring her claifosretaliationbased oractsthat
occurred between May 30, 2014 and March 26,520d establish a prima facie case of
retaliation, a plaintiff must show that (1) she peipated in a Title VII protected activity,
(2) she suffered an adverse employment action byhgloyer, and3) there is a causal
connection between the protected activity and tbeease action® In the pleadings
stage, a plaintiff is not required to establishrarpa facie case of discrimination, however,
dismissal is appropriate “when the plaintiff hag mtieged enough facts to state a claim
to relief that is plausible on its face or has fdil® raise its right to relief above the

speculative level, on the assumption that all thegations in the complaint are truél”

1. Plaintiff Alleges SheParticipatedn in a Title VII protected activity

“Protected activity is defined as opposition to gmactice rendered unlawful by
Title VII, including making a charge, testifying,ssisting, or participating in any
investigation, proceeding, or hearing under Titld."\b2 Plaintiffs amendedcomplaint
specifically alleges she filed aBEOC charge and two lawsuits, the first on April 2807
in the Civil District Court for the Parish of Orlea and the second on October 24, 2008
in the Eastern District of Louisian®. Plaintiff previously filedan EEOC charge in

January 2008 alleqgg illegalracial discrimination pursuant to Title \/fF As a result, it

60 Stewart v. Miss. Transp. Com%86 F.3d 321, 331 (5th Cir. 2009iting Aryain v. WaiMart Stores
Tex. LR 534 F.3d 473, 484 (5th Cir. 2008)

61SeeRaj v. Louisiana State University14 F.3d 322, 330 (5th Cir. 2013)

62 Ackelv. Natl Commchs. Inc339 F.3d 376, 385 (5th Cir. 200@juotingGreen v. Administrators of the
Tulane Educ. Fund284 F.3d 642, 657 (5th Cir. 2002)

63R. Doc. 23,1 6

64 SeeCase No. 084737, R. Doc. 11, at 18. Although Plaintiff does not include sgiecinformation about
the nature of her previous EEOC charge against DHIdintiff does reference the previous charge dral t
previous lawsuits, by case number, in Bemplaint.SeeR. Doc. 23, at 3. As the filings in her previousea
are publicdocuments, the Court may rely on infotimain this EEOC Charge as it is referenced inifRti#fs
Complaint and is also part of the public domeéBee, supran.19;see also, g., Funk, 631 F.3dat 780.
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is clear that Plaintiff, through the filing of anE®EC charge and two lawsujtslearly
allegesthat she participateahia Title VII protected activity.

2. Plaintiff Alleges She Suffered an Adverse Employment Action

In their motion to dismiss, Defendants contend tin&ir actions, as alleged by the
Plaintiff, with the exception of her failure to prate claims, do not rise to the level of
conduct required by the Supreme Court to constitetaliation pursuant to Title VI4>

For an employment action to constitute prohibitéstdmination, the action must
be “materially adverse,” meaning that it would ‘sisade[ | a reasomée worker from
making or supporting a charge of discriminatidf The Supreme Court established this
objective standard “to separate significant fromviad harms” and “filter out complaints
attacking the ordinary tribulations of the workpdasuch as the sporadic use of abusive
language, genderelated jokes, and occasional teasifg.”

In Stewart for example, the Fifth Circuit determined thas, @ matter of law,
having personal items taken from your desk, havimglocks on your office door changed
and being chastised by superiors and ostracizedbyarkers “do not rise to the level of
material adversity but instead fall into the catggof petty slights, minor annoyances,
and simple lack of good manners’ that the SuprenoerChas recognized areot
actionable retaliatory conduct®However, employer actions such as demotion, desfial
a pay increase, and failure to promote, are maltgadverse employment actiorf8The

Fifth Circuit has also noted that the impositionaolieavier workload mayastitute an

65R. Doc. 301, at 14.

66 SeeStewart 586 F.3d at 33(quotingW hite 548 U.S. at 68).

671d.

681d. at 332(quotingW hite 548 U.S. at 68

69 Hernandez v. Crawford Bldg. Material C&21 F.3d 528, 532 n.2 (5th Cir. 200@8pllecting cases)See
also, Breaux v. City of Garland205 F.3d 150, 157 (5th Cir. 200Q’Adverse employment actions are
discharges, demotions, refusals to hire, refusafsromote, and reprimands.”).
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adverse employment actioA‘Whether a particular reassignment is materiallyeaxde
depends on the circumstances of the particular,casd should be judged from the
perspective of a reasonable person in the plamtiffosition, consideringall
circumstances™

MontgomerySmith contends that Devin George aN@dine Smith employees of
DHH, and Darlene Smith, an independent contract@Hd, have conspired to retaliate
against her by denying her promotions and advancem@pportunities, ah by
intimidating, isolating and harassing h&While the majority of Plaintiffs amended
complaint lists actionthatdo not rise to the level of material adversitysiapparent that
the Plaintiff has alleged she sufferadufficiently material advese employment decision
when shewas denied promotional opportunities on September204, October 10,
2014, November 3, 2014, November 5, 2014, Noven2ieP014, and February 19, 2015.

The Defendants argudnat Plaintiffs October 10, 2014, November 2014 and
November 5, 2014llegationsshould bedisregardedecausealthough Plaintiff was not

promoted to these positions, the positions wereegitancelled or never filleé.

70 Stewart 586 F.3d at 332

TWhite 548 U.S. at T.

72R. Doc. 23, at 11.

73R. Doc. 301, at 1920.CitingRudolph v. Huntington Ingalls, Inehe Defendants argue, “When a desired
position is not even filled, much less by someountsae the protected class, a plaintiffis unablestablish

a prima faciecase of discrimination for the alleged failure toomote.”31d. at 20 (citingRudolph v.
Huntington Inglass, In¢.2011 WL 4350941 (S.D. Miss. Sept. 15, 2011))sEiunlike Defendants’ motion
in this case, the court iRudolphwas considering a motion for summary judgment. 8eicoheprima facie
case requirement is an evidentiary standard andarméading requiremen$ee Swierkiewicz v. Sorema
N.A, 534 U.S. 506, 510 (2002). Third, while Defenddatgument may be correctith respect to a claim
for discrimination based on alleged failure to pratm, the fact that a position was not filled doe$ mean
the failure to promote the Plaintiff was not a nrédaly adverse employment action with respect to a
retaliation claim See Thompson v. City of Miami Beach, FI®00 F. Supp. 2d 1335, 1342 (S.D. Fla. 2014)
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3. Plaintiff Alleges There is a Causal Connection Be¢w Plaintiff's Alleged
Protected Activity and Her Retaliation Claim Basmda Failure to Promote

The Defendants contend thaft this Court were to determine that a materially
adverse employment action had occurred, theralimstcausal connection between the
Plaintiff's alleged protected activity andhe fact that she was not promotéed
MontgomerySmith claims that the discriminatory acts againstr hresult from
resentment that she was transferred to \Ratords and contempt for the fact thahe
fled an EEOC charge, and twawsuits against DHH75> The Plaintiff alleges the
Defendants were put on notice of these actioaginningin 2007, and have continued to
retaliate and discriminate against her sirite.

District Courts in the Fifth Circuit have routineheld that attenuated spans of
time, including those significantly shorter thanethix to seven year period involved in
this case, alonareinsufficient to establish a prima facie retaliaticlaim.”” However, as
the court inWalls acknowledged, “Neither thpresence nor the absence of temporal
proximity is an outcome determinative factor in @l VIl retaliation claim.”8 Stated
differently, “The timing of an employer’s allegedierse action can be considered in
analyzing the causal link in a retaliatioraich, but the timing is not determinativé’As
theWallscourt correctly acknowledged, summary judgment, antda motion to dismiss,
is the correct stage to dispose of a plaintiffeat@tion claim on the basis of lack of causal

connection due to attematied spans of timé&2

74 R. Doc. 301, at 19.

5R. Doc. 23.

761d. at 4.

7SeeWalls v. Panetta2012 WL 6086516, at *4 (E.D. Tex. Oct. 31, 20({&)llecting cases).

781d. (quotingSanders v. Slorman, Inc, 2012 WL 663021, at *3 (S.D. Miss. Feb. 28, 2Q Bffd, 506 F.
Appx 303 (5th Cir. 2013).

791d. (citing Dumas v. Union Pacific R.R. G&294 F. Appx 822, 827 (5th Cir. 2008)

80|d. (Explaining that the cases collected where themngl#s’ claims were disposed of due to attenuated
spans of time were all disposed of on summary judgt).In this case, a motion for summary judgment
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Accordingly, Plaintiff's claims for retaliation based on actions thatcurred
between May 30, 2014 and March 26, 2B8U5vivethe Defendants’ motion to dismiss.

f. Plaintiffs Has Alleged a&/iable Retaliatory Hostile Work Environmer@laim

Defendants argue the Plaintiffs Amended Compladoes not state a plausible
claim against DHHfor relief for a hostile work environment under EitVil.81To state a
typical hostile work environment claim, an employaest show that she: (1) belantp
a protected group; (2) was subjected to unwelcom@absment; (3) the harassment was
based on a factorendered impermissiblender Title VII; (4) the harassment was
sufficiently severe or pervasive so as to affectteam, condition, or privilege of
employment; and (5) the employer knew or should hkmewn of the harassment in
guestion and failed to take prompt remedial actidriln this circuit, the fifth element
dos not apply when the alleged harasser is a sugzeti#3 In addition, the complaineaof
conduct must be both objectively and subjectivelfemsive.84 Plaintiff has not
demonstrated she is part of a protected group Imar $he was harassed based on a factor
rendered impermissible under Title VII. As a resiilis clear that Plaintiff hasot alleged
a typical Title VII hostile work environment clailmased on discrimination.

Instead, based on Plaintiffs complaint and EEOG@rgje, it appears Plaintiff is
instead alleging that she has been subjected wstlé work environment in retalien
for her EEOC complaintsand lawsuitsregarding her transfer from the Office of the

Bureau of Protective Services to the Office of Rabllealth. “The Fifth Circuit has neither

on Plaintiff's Title VII retaliation claim may beugcessful, even without additional discovery, besmaf he
extend period of time between Plaintiffs 2007 a208 EEOC charges and lawsuits and May 30, 2014.
81R. Doc. 301, at 2225.

82Hernandez v. Yellow Transp., In6.70 F.3d 644, 654 (5th Cir. 2012)

83McVille v. InterComty. Healthcare, Inc2011 WL 288962, at *5 (E.D. La. Jan. 25, 2Q Hffd, 460 F.
Appx 353 (5th Cir. 2012])citing LeMaire v. La. Dept. of Transp. & Dev80 F.3d 383, 393 n.2 (5th Cir.
2007); Watts v. Kroger Cq.170 F.3d 505, 509 (5th Cir. 1999)

84E.E.O.C. v. WC&M Enterprises$nc., 496 F.3d 393, 400 (5th Cir. 20Q7)
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recognized nor foreclosed retaliatory hostile werkvironment claims8>“At least five
other circuits recognize such a cause of act®riGiven the absence of binding authority,
courts in the Fifth Circuit have assumed that aliatory hostile work environment claim
can be brought8”

For claims of a retaliatory hostile envirmrent, district courts in this circuit follow
a modified approach:

[T]he first and third elements [of a prima faciesefhave a different focus. In the

retaliation context, the first element would recquproof that the plaintiff had

engaged in a protectedictivity, and the third element would require
demonstration of a causal connection between thradsanent and the protected
activity.8s

Viewing the facts in the light most favorable teetRlaintiff, this Court finds that
the Plaintiff's allegationshatshe was subjected to isolation, harassment, andstified
reprimand aresufficient to state aretaliatoryhostile work environment claim for the
purposes of a 12(b)(6) analysis.

In order to survive summary judgment, Plaintiff mpsesent evidencereating a
fact issue as to “discriminatory intimidation, redie, and insult that is sufficiently
severé&?or pervasive to alter the conditions of her “emmpimnt” and create an abusive
work environment.?° The Plaintiff must also present evidence whictowh that the

conditions of her workplace were “both objectivelyensive, meaning that a reasonable

person would find it hostile and abusive, and sutiyety offensive, meaning that the

85SeeZavala v. CarrolltorFarmers Branch Indep. Sch. DisR017 WL 274133, at *2 (N.D. Tex. Jan. 20,
2017)(citing Fallon v. Potter 277 F. Appx. 422, 424 (5th Cir. 2008)

86]d. (collecting cases).

87]d. (citing Rowe v. Jewe]l88 F. Supp. 3d 647, 673 (E.D. La. 20;,Tb¢jada v. Travis Assn for the Blind
2014 WL 2881450, at *3 (W.D. Tex. June 25, 2014)

88 Rowe 88 F. Supp. 3d at 6(8uotingTejada 2014 WL 2881450at *3) (second alteration in original).
89 Seege.g., Walker v. ThompsopRA14 F.3d 615, 626 (5th Cir. 200.0)

90 W C&M Enterprises, In¢.496 F.3d at 39%@internal citations omitted).

22



victim observed it to be s@In determiningwhetherthe Plaintiffs work environment
was objectively offensive, ‘[r]lelevant factors imde fl1] the frequency of the
discriminatory conduct; [2] its severity; [3] wheth it is physically threatening or
humiliating, or a mere offensive utterance; and \ether it unreasonably interferes
with an employee’s work performanc&’Although no single factor is determinative, this
determination is best made in the context of sumndgment, where the Court has the
summary judgment record before it, not the pleadialpne?3

Accordingly,the Court finds thaPlaintiff's Title VII claim for a retaliatory hosle
work environment based on acts occurring prior toréha26, 2015 survive the
Defendants’ motion to dismiss.

. Plaintiff's Age Discrimination Claims

a. Plaintiff's Federal Claims Undez9 U.S.C. 8§62 RAgainst the State

The Defendants contend that the Plaintiff's claiomeler the Age Discrimination
in Employment Act (ADEA) against DHH are barred Blgventh Amendment sovereign
immunity. The Eleventh Amendment serves as a jurisdictiorel @epriving federal
courts of the jurisdiction to adjudicate claims s a staté? Both federal and state law
claims are barred from being asserted against t& staa federal cour¥*“Though the
language of the Eleventh Amendment daes specifically address suits against the State
by its own citizens, the Supreme Court has consigyeneld that an unconsenting State

is immune from suits brought in federal court by logvn citizens as well as citizens of

91Stewart 586 F.3d at 33QquotingShepherd v. Comptroller of Pub. Account88 F.3d 871, 874 (5th Cir.
1999).

92|d. at330 (quotingHarvill v. Westward Commchs, LL,@33 F.3d 428, 434 (5th Cir. 2005)

93 Adams v. McKinney Indep. Sch. Djst016 WL 760899 (E.D. Tex. Feb. 26, 20.16)

94 Union Pac. R. Co. v. La. Pub. Serv. Comn662 F.3d 336, 340 (5th Cir. 2011)

95 Pennhurs State Sch. &Hosp. v. Halderma#65 U.S. 89, 1121 (1984)
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other states? Furthermorethe Eleventh Amendment “extends to actions agashate
agencies or entities that are classified as ‘arinthe state.?”“When a state agency is
named defendant, the Eleventh Amendment bars gaitoth money damages and
injunctive relief unless thetate has waived its immunity® This rule applies to state
agencies such as the Louisiana Department of Héalth

The State of Louisiana has not waived its sover@&gmunity under the Eleventh
Amendment such that it has consented to be sudddaral court. In fact, Louisiana
explicitly maintains its sovereign immunity by stiaé 100

The Supreme Court has established that Congdéedssnot have the power to
abrogate state sovereign immunity under the ABEASs a result, Montgomer$pmith’s
claim under theADEA against the DHH is barred by Eleventh Amendmeovereign
immunity. The Defendants’ 12(b)(1) motion to dismiss granted with respect to

Plaintiff's claims against DHH under the ADE®&?

9% |d. (internal quotation marks omitted) (citirgglelman v. Jorday415 U.S. 651, 66263 (1974).

971d. (citing Regents of the Univ. of Ca. v. John D56&9 U.S. 425, 429 (199;7Perez vRegion 20 Educ.
Serv. Ctr, 307 F.3d 318, 326 (5th Cir. 2002)

98 Valdery, 2015 WL 5307390, at *1 (citinGozzo v. Tangipahoa Parish Coun$¥ksident Gov}t279 F.3d
273, 280681(5th

99 SeeAdvocacy Ctr. for Elderly & Disabled v. Louisianaept of Health& Hosps, 731 F. Supp. 2d 583,
589 n.20 (E.D. La. 2010()The Fifth Circuit has determined that the Depaeimh of Health and Hospital’s
predecessor was an alter ego of the State of Lemégiand was thus entitled to sovereign immun(iting
Darlak v.Bobear, 814 F.2d 1055, 1060 (5th Cir. 198.7As previously explained, pursuant to legislation
passed by the Louisiana Legislature in its 2016ut@gsession, the Louisiana Department of Healtd an
Hospitals is now known as the Louisiana DepartmafrH ealth.

100] A, REV. STAT. 8 13:5106(“No suit against the state or a state agency ottipalisubdivision shall be
instituted in any court other than a Louisiana stedurt.”).See alscCitrano v. Allen Correctional Ctr.891
F. Supp. 312, 320 (W.D. La. 189(“The State of Louisiana has waived sovereign imiyim tort contract
suits but it has not waived its immunity under thleventh Amendment from suit in federal court3ee
alsoRaj, 714 F.3d 322

0iKimel v. Fla. Bd. of Regenit528 U.S. 62 (2000)

102 plaintiff argues in her opposition that the Supre@eurt in Kimel only explained that sovereign
immunity applies to an ADEA claim against a statepdoyer if the age discrimination is rationally agéd
to a legitimate state intereS8eeR. Doc. 27, aR2. This argument is incorrect. The Supreme CouKim el
clearly explained that Congress did not have thwgrdo abrogate a state’s Eleventh Amendment sogere
immunity under the ADEASee Kimel528 U.S. at 83
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b. Plaintiff's Federal Claims Unde29 U.S.C. 8 62Against OtherEmployees
In Their Official Capacities

To the extent Plaintiffs ADEA claims are allegedaanst Devin George, Nadine
Smith and Darlené&mith103in their official capacitiesthese claims are barred by the
Eleventh Amendment as wéf4“It is well established [that] a suit against atstafficial
in his or her official capacity is not a suit agstithe official but rather is a suit against the
official’'s office and that therefore the offici@apacity defendants are entitled to invoke
sovereign immunity°5As a result, the Defendants’ 12(b)(1) motion tondiss Plaintiff's
Federal ADEA claims against Devin George, Nadineit8nand Darlene Smith in their
official capacitiess granted.

c. Plaintiff's Federal Claims Unde29 U.S.C.8 621Against Other Employees
In Their Individual Capacities

In Medina v. Ramsey Steel Cthe Fifth Circuit explained[T]he ADEA provides
no basis for individual liability for supervisorymployees.”%6 As a result, the Defendants’
12(b)(6) motion to dismisBlaintiffs Federal ADEA claims against Devin GeerdNadine

Smith and Darlene Sith197in their individual capacities granted.

103 Based on the facts alleged in Plaffg Complaint, it is clear that for part of tharte, Darlene Smith was
an employee of DHH and part of the time she waesdhas a consultant. As the ADEA and alleged staies |
provide no individual liability, whether Darlene $im was acting as an emplee or a consultant is of no
significance.

04SeePennhurst State Sch. & Hos@65 U.S. at 102

105Union Pac. R. Co. v. Louisiana Pub. Serv. Comn662 F.3d 336, 340 n.3 (5th Cir. 20 {i)ternal
guotations omitted) (quoting/ill v. Mich. Dept of State Policet91 U.S. 58, 71 (1989)

w6 Medina v. Ramsey Steel Ca38 F.3d 674, 686 (5th Cir. 200®uotingStults v. Conoco, Inc76 F.3d
651, 655

107Based on the facts alleged in Plaintiffs Complaibts clear that for part of the time, Darlene i@mwas
an employee of DHH and part of the time she waesdhas a consultant. As the ADEA and alleged staies |
provide no individual liability, whethreDarlene Smith was acting as an employee or awibast is of no
significance.
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d. Plaintiff's Age Discrimination Claims Under Stataw Against DHH

Plaintiff also alleges a cause of action against her empldyeH, pursuant to
Louisiana Revised Statutes section 23:804eq'98 As the Fifth Grcuit explained inRaj,
“sovereign immunity bar[s] federal courts from heay state law claims brought in
federal courtagainst state entitiesd?? As explained above, for the purpose of sovereign
immunity, DHH, a Louisiana state agency, is consgidiean “arm of the state” and
therefore protected by the Eleventh Amendm&A#s a result, Defendant’s 12(b)(1)
motion to dismis®laintiff's state law age discrimination claims agst DHH is granted.

e. Plaintiffs Age Discrimination Claims Under Statealw Against Other
Employeedn Their Official Capacikes.

To the extent Plaintiff's state law age discrimimat claims are allegedgainst
Devin George, Nadine Smith and Darlene Smith inirtlo&icial capaciies, these claims
are barred by the Eleventh Amendment as Wéflt is well established [that] a suit
against a state official in his or her official @qgity is not a suit agast the official but
rather is a suit against the official's office aridat therefore the officiatapacity
defendants are entitled to invoke sovereign immuhit2 As a result, the Defendants’
12(b)(1) motion to dismiss Plaintiff's state laweadiscrimnation claims against Devin
George, Nadine Smith and Darlene Smith in theirc@f capacitesis granted.

f. Plaintiff's Age Discrimination Claims Under Stateaw Against Other
Employees In Their Individual Capacities

To the extent Plaintiff alleges age discriminatmaims under Louisiana state law

against Devin George, Nadine Smith and Darlene Brmttheir individual capacities

18R. Doc. 23, at 1 51.

109Raj, 714 F.3d at 33Qciting Pennhurst State Sch. & Hosg65 U.S. at 177

10 See e.g Advocacy Ctr. for Elderly & DisabledZ31 F. Supp. 2d at 589.20.

mseePennhurst State Sch. & Hos@g65 U.S. at 102

112Union Pac. R. Co. v. Louisiana Pub. Serv. Comn®62 F.3d 336, 340 n.3 (5th Cir. 20 {Ipternal
guotations omitted) (quoting/ill v. Mich. Dept of State Policet91 U.S. 58, 71 (1989)
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Plaintiff has failed to state a claim upon whichieecould be granted. IDejoie v. Medley
the Louisiana Supreme Court addressing the issuehaf is considered an employer
underLouisiana Revised Statutes section 23.311seq explained that pursuant to the
statute an “employer” means, “[A] person, assooiatilegal or commerciadntity, the
state, or any state agendypard, commission, or political subdivision of tis¢ate
receiving services from an employee and, in retuyiving compensation of any kind to
an employee.”3 As the Louisiana Supreme Court further explaineal,be held in
violation of the Employment Discrimination Law (EPLLouisiana Revised Statutes
section 23:30,Jet seq, “one must (1) receive services from an emplogedin return give
compensation to that employee and 2) must meetdgeirement ofa minimum number
of employeesX4As it is clear from the face of the complaint tHdvin George, Nadine
Smith and Darlene Smith were not Plaintiffs emmoythe Defendants’ 12(b)(6) motion
to dismiss Plaintiff's state law age discriminatiolaims against Devin George, Nadine
Smith ard Darlene Snth in their individual capacities granted.

[Il. Plaintiff's Section 1983 Claims

Plaintiff asserts that the actions and inactiohBevin George and Nadine Smith,
in their individual capacities, in conspiring totaéate, discriminate, intimidate, isolate,
deny promotions, and create a hostile work envirenimagainst her violat¢2 U.S.C. 8
1983115 Section 1983 provides that any person, who undéoroof state law, deprives
another of “any rights, privileges, or immunitiescsired by the Congtition and laws
shall be liable to the party injured in action atwl| suit in equity, or other proper

proceedings for redress1®Rather than creating substantive rights, Sectid@B1€8mply

139 . 3d 826, 829 (La. 2009)
141d. (emphasis in original).
15R. Doc. 23, at T 45.

1642 U.S.C. § 1983
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provides a remedy for the rights that it designat8ection 198 is generally the
appropriate vehicle to enforce rights guaranteedhyy Constitutiont!” Section 1983,
however, only “provides a cause of action agaimst person who deprives an individual
of federally guaranteed rights ‘under color'sthte law”118

“To show a due process violation in the public engplent context, the plaintiff
must first show that she had a legally recognizeaperty interest at stakél®“Such a
showing, as the court noted 8thaper v. City of Huntsville813 F.2d 709 (5th Cir. 198,
must be made by reference to state |&R:The Constitution does not create property
interest; they are created and their dimensione defined by existing rules or
understandings that stem from an independent soguah as state law®21*The
Louisiana Constitution creates a property interest inligudmployment at Article 10.
Article 10 provides that state employees shalld®moved from their jobs only for cause,
and provides for quagudicial procedures to ensure that employees ofstia¢e arenot
removed from their jobs unfairly, and to ensuretthane of them are unfairly treated
with regard to promotion and demotio#?As theVanderwallcourt explained, “Clearly,
this is enough to create a property right in emplent with the state, ai§ creates a
definable and defensible interest in continued esgiplent.”23*[H]aving found a right,
the question for the court becomes whether or hetdtate provided the plaintiff with a
constitutionally adequate opportunity to challenigg actions before e@priving the

plaintiff of [her] property interesti24

1w SeeGonzaga Univ. v. Dgeb36 U.S. 273, 284 (200Zhoting Section 1983 provides a mechanism for
enforcing individual rights ensured by federal sti@is and the United States Constitution).

18 Filarsky v. Delig 132 S. Ct. 1657, 1661 (201@mphasis added) (citing 42 U.S.C. § 1983).

19 ollar v. Baker, 196F.3d 603, at 607 (5th Cir. 1999)

201d.

121]d. (quotingShaper 813 F.2d at 713

22Vanderwall v. Horner635 F. Supp. 688, 694 (E.D. La. 19§6iting La. Const. art. 10, 885, 8, 10.

123]d. (citing Cleveland Bd. of Educ. v. Louderm#dl70 U.S. 532, 5411085)).

1241d. (citing Loudermill 470 U.S. at 53R
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In Vanderwall the ourt, based on the facts before it, found, “Appahethe state
did provide the plaintiff with such an opportunifrom 1978 to the present, the plaintiff
has been challenging the employment procedures HR before the Civil Service
Commission, and presently has two appeals fromGbmmission pending in the state
courts.’25The Vanderwallheld “as a matter of law, these procedures are adexqto
protect any interest the plaintifad in preventing the state from demoting him alirfg
to promote him,”and “although the plaintiff mayveabeen deprived of a right or interest,
due process has been satisfied, which is all thatGonstitution requiress

In Wheeler v. Kinga casefrom within this district, the court, addressingeth
requirements set forth by the Supreme CourtCleveland Board of Education v.
Laudermill 470 U.S. 532 (1985)explained that the determination of “whether [a
plaintiffl was afforded notice and an opponity for hearing,” depends on the nature of
the casé?’In Wheeler thecourt found the plaintiff “was afforded the typerodtice and
opportunity to be heard before the Department af€ctions, the Louisiana Civil Service
Commission (i.e., Department of Employment Secyriand the Louisiana First Circuit
Court of Appeals, required by the Fifth and FountdeAmendments to the Constitution,
as construed by the Supreme Cou#g.”

In herComplaint, Plaintiff alleges that Devin George lmafised to meewith her
to investigate or hold hearings regardhay grievance$2° However, Plaintiff also alleges
she “has filed Civil Service grievances and exhadstll administrative remedies

according to DHH and Civil Servicé30 As a matter of law, the Court findeat Plaintiff

»s|d.

1261d. at 694-95.

27Wheeler v. King1991 WL 195488, at *4 (E.D. La. Sept. 20, 1991).
128]d. (citing Loudermill, 105 S.Ct. at 149496).

129R. Doc. 23, at 123.

Bo|d. at 728.
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was afforded the Due Process protections affordetth® Constitution and as a resulig
Defendants’ 12(b)(6) motion to dismiss her § 1988ims againstDevin George and
Nadine Smith in their individual capacitiesgsanted.

With respet to Plaintiffs alleged Section 1983 claim pursdato Louisiana
Revised Statutes section 9:2798alreview of this statute shows that the statute is a
“discretionary immunity statuté¥and does not provide a cause of action for plafmtif
As a result,Defendants’ motion to dismiss Plaintiff's SectioB8B claimmade under
Louisiana Revised Statutes section 9:2798dranted.

V. Plaintiff's State Law Claim Unddra. R.S. 51:2256

In her fifth cause of action, Plaintiff alleges ioles pursuant tdkouisiana Revised
Statutes section 51:22%¢hich makes it unlawful for an employer to:

[R]etaliate or discriminate in any manner againgteason because he has

opposed a practice declared unlawful by this Chapté&hapter 3A of Title

23 of the Louisiaa Revised Statutes of 1950, or because he has made

charge, filed a complaint, testified, assistedparticipated in any manner

in any investigation, proceeding, or hearing undleis Chapter or by

Chapter 3A of Title 23 of the Louisiana Revised Sta¢gtof 1950132

For the same reasons as explained in the sectigardeng Plaintiffs claims
againstthe Stateunder the ADEA, Plaintiff's state law claims agatiriser employeifor
Louisiana Revised Statutes section 51:.28b6&barred by Eleventh Amendmesovereign
immunity133To the extent Plaintiff's state law claim underdlsiatutas alleged against

Devin George, Nadine Smith and Darlene Smith inirtlo&icial capacitiesthese claims

are barred by the Eleventh Amendment as w#ll.

BB1See, e.g. Anderson BossierPar. Police Jury, 49,471 (La. App. 2 Cir. 11/ 19/ 14153 So. 3d 550, 55%;rit
denied 20142664 (a. 3/13/15), 161 So. 3d 640

1321 a. Rev. Stat. 51:2256

BB3SeeSartin v. Seven Acre2003 WL 1790847, at *3 (E.D. La. Apr. 2, 200Bplding that La
BB4SeePennhurst State Sch. & Hosg65 U.S. at 102
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To the extent Piatiff alleges claims pursuant to Louisiana RevisSthtutes
section 51:226 against Devin George, Nadine Smitth Rarlene Smith in their individual
capacites, the Court finds the Plaintiff's claims must beswghissed pursuant to Rule
12(b)(6). As explainé@ in Smith v. Parish of Washingtoit is clear “that as a matter of
law, 8 51:2256 no longer applies to unlawful distimation.35Instead, liability under
Louisiana Revised Statutes section 51:22i86limited to retaliation against practices
made unlawdl under the Louisiana Human Rights Act and doetsaxbend to provisions
repealed from that Act and now incorporated ihto R.S.8 23:302"136 Further, under
Louisiana Reised Statutes section 512@ co-employeespfficers and directors of the
employerare not subject to liabilithecause they are not considered “employers” under
the statutds”

Accordingly, Defendants’ 12(b)(1) motion to dismiB&aintiff's state law claims
underLouisiana Revised Statutes section 51:2&5@ranted.

CONCLUSION

For the foregoing reasondT IS ORDERED that Defendants’ Motion to

Dismissi38is GRANTED IN PART andDENIED IN PART .

135318 F. Supp. 2d 366, 373 (E.D. La. 2004)

136|d. (citing Hollister v. Gallagher 2004 WL 224547 (E.D. La. 2003Anderson v. Guste Hom,e2004
WL 224567 (E.D. La. 2004)ohnson v. Integrated Health Setes, Inc, 2002 WL 31246762 (E.D. La.
2002). The amended Louisiana Human Rights Act makeswhil discriminatory practices in public
accommodations and advertising public accommodati@yainst breadteding mothers, by financial
institutions in providng financial services and in credit transactioBeeSmith v. Parish of Washington
318 F. Supp. 2d 366, 371 n.3 (E.D. La. 20Qel)ing La. R.S. 8§ 51:2247, 51:2248, 51:2247.123%4 and
51:2255).

BB7SeeSeal v. Gateway Companidsc. 2002 WL 10456at *6 (E.D. La. Jan. 3, 2002Q)Louisiana’s
Employment Discrimination Law and the LHRA permitits only against ‘employers,’ which are defined
as persons receiving services from an empleyed, in return, giving compensatiasf any kind to an
employee”)(emphasis in original) (internal quotations andtibns omitted).

18 R. Doc. 30.
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ITISFURTHER ORDERED that Defendants’Motion to Dismigdaintiff's Title
VIl Retaliation and Hostile Work Environment clainagainst DHH based oEleventh
Amendment sovereign immunity BENIED .

ITISFURTHER ORDERED thatDefendants’Motion to DismisBlaintiff's Title
VIl Retaliation and Hostile Work Environment claimgainst Defendants Devin George,
Nadine Smith and Darlene Smith in their oificand individual capacitiels GRANTED
and those claims afleISMISSED WITH PREJUDICE pursuant to Rule 12(b)(6) of
the Federal Rules of Civil Procedure.

ITIS FURTHER ORDERED that Defendants’Rule 12(b)(6) Motion to Dismiss
Plaintiff's Title VII Retaliation and Hostile WorlEnvironment claimsagainst DHHis
GRANTED IN PART and DENIED IN PART as set forth aboveTitle VII claims
Plaintiff may bring in this Court at this time and) Plaintiff's Title VIl Retaliation claims
against DHH based on acbccurring betweae May 30, 2014 and March 2@015; (2)
Plaintiff's Title VII Hostile Work Environment claim against DHHhased onacts
occurring prior to March 26, 2015. All other Titl8l claims against DHHbased on acts
occurring prior to May 30, 2014re herebyDISMISSED WITH PREJUDICE . All
other Title VII claims against DHH based on actgwrting after March 26, 2015 are
herebyDISMISSED WITHOUT PREJUDICE .

IT IS FURTHER ORDERED that Defendants’ Motion to Dismis®laintiff's
federal age discriminatio claims under 29 U.S.C. § 62fjanst DHH and Defendants
Devin George, Nadine Smith and Darlene Smith inrtb#icial capacitiess GRANTED
and those claimareDISMISSED WITHOUT PREJUDICE pursuant to Rulé2(b)(1)

of the Federal Rules of Civil Procedur
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IT IS FURTHER ORDERED that Defendants’ Motion to DismisBlaintiff's
federal age discrimination claims under 29 U.S.€28against Defendants Devin George,
Nadine Smith and Darlene Smith in their individeapacitiess GRANTED and those
claims areDISMISSED WITH PREJUDICE pursuant to Rule 12(b)(®fthe Federal
Rules of Civil Procedure.

ITIS FURTHER ORDERED thatDefendants’Motion to Dismiss Plaintiff's age
discrimination claims under Loumna state law against DHH and Defendants Devin
George, Mdine Smith and Darlene Smith in their official ezgiiesis GRANTED and
those claimsareDISMISSED WITHOUT PREJUDICE pursuant to Rule 12(b)(1) of
the Federal Rules of Civil Procedure.

ITIS FURTHER ORDERED thatDefendants’Motion to Dismiss Plaintiff's age
discrimination claims under Louisiana state law iaga Defendants Devin George,
Nadine Smith and Darlene Smith in their individeapacitieds GRANTED and those
claims areDISMISSED WITH PREJUDICE pursuant to Rule 12(b)(6) of the Federal
Rules of Civil Procedure.

IT IS FURTHER ORDERED that Defendants’ Motion to Dismis®laintiff's
Section 1983 Claims against Devin George and Na8méh in their individual capacities
is GRANTED and those claimare DISMISSED WITH PREJUDICE pursuant to
Rule 12(b)(6)of the Federal Rules of Civil Procedure

IT IS FURTHER ORDERED that Defendants’ Motion to Dismis®laintiff's
claims under Louisiana Revised Statutes sectio@Z8B against DHH and Defendants
Devin George, Nadine Smith and Darlene Smith inrtb#icial capacitieds GRANTED
and those claimareDISMISSED WITHOUT PREJUDICE pursuant to Rule 12(b)(1)

of the Federal Rules of Civil Procedure.
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IT IS FURTHER ORDERED that Defendants’ Motion to Dismis®laintiff's
claims under Louisiana Revised Statutes sectiol2Z8B against Defendants Devin
George, Nadine Smith and Darlene Smith in theirivitihal, capacitiess GRANTED
and those claimareDISMISSED WITH PREJUDICE pursuant to Rule 12(b)(6) of
the Federal Rules of Civil Procedure.

New Orleans,Louisiana, this21stday of February, 20 17.

_____ Stese _/_VIW B

SUSIE MOR
UNITED STATES DISTRICT JUDGE
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