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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF LOUISIANA

MILTON BERRY , CIVIL ACTION
Plaintiff
VERSUS NO. 15-6490
NATIONAL LABOR SECTION: “E” ( 4)
RELATIONS BOARD ,
Defendant

ORDER AND REASONS

Before the Court i® Motion to Quash Administrative Subpoefiked by Plaintiff
Milton Berry (“Berry”).1 Defendant, the National Labor Relations Board, oggsothe
motion2 The Court has considered these briefs, the reamd,the applicable law, and
now issues its ruling. For the reasons that folldve motion iIDENIED.

BACKGROUND

On August 26 2010, the National Labor Relations Board (the “Board$ued a
Decision andOrder, finding that M&B Services, In¢:*M&B”) , engaged in certain unfair
labor practices andthus,had violated the National Labor Relations AtfThe Board
ordered M&B Services, Inc., tonter alia, make its employees whole by paying them
contractual required wage increases retroactive to Septemb@0Q@84 The United
States Court of Appeals for the Fifth Circtitenentered a Judgment and Mandate on
December 13, 2010, enforcing the Board’s Decisiord &Orderand requiring M&B

Services, Inc.and“its officers, agents, successors, and assigmedmply.>

1R. Doc. 14.The motion was originally filed at Record Documénbut was marked deficiendeeR. Doc.
4. Plaintiff corrected the deficiencies and refile@timotion, which is on the record at Record Documikint
2R. Doc. 9.

3R. Doc. 102 at +2. The Board’s August 26th Decision and Order @ddpmand incorporated by reference
its earlier May 29, 2009 Order (R. Doc.-B).

4R. Doc. 162; R. Doc. 103 at3-4.

5See generallRr. Doc. 161
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Thereafter,because M&B allegedly failed to comply with the thif Circuit’s
Judgment and Mandate, the Boaisbued a Compliance Specification pursuant to
Sectiors 102.54 and 102.55 of the Boarddiles and RegulationfsThe Compliance
Specificationnoted that “controversies exist over whether M&BerB/ Services, Inc.
(Berry 1), Berry Transportation, LLC, and Berry S&es, Inc. (Berry Il)collectively, the
Companies] are a single employer and jointly liable” and whethMilton Berry and
Carolyn Berry—the sole owners and officeofthe Companiesare personally liablé The
Compliance Specificatiothusaddedthe Companieas additional corporatrespondents
who are jontly liable to fulfill the remedial obligations @ahe Board’s Decision and Ordér.
The Compliance Specification also allegéét Milton and Carolyn Berryarepersonally,
jointly, and severally liable to fulfill thse remedial obligations, based on thiifure “to
adhere to corporate formalities in the managemanitdirectionof the Companies?’

The Compliance Specification advised the Companasng with Milton and
Carolyn Berry, that they were required to file amswer by December 14, 2014, and that
if they failed to answer, the allegans in the Compliance Sp#ication would be deemed
truel® The failure to file an answer, according to the @dimnce Specification, would
thereafter preclude the Companies and Miltod &arolyn Berry from controverting the
allegations contained thereif.

No answers were filed, and on February 12, 2015NbRB’s generatounsefiled

a motion for default judgmerit. The Board then issued two Notices to Show Cause,

6 R. Doc. 104.

7R. Doc.10-4 at 2-3.

8 R. Doc. 164 at 3-4.
9R. Doc. 104 at 4.

OR. Doc. 164 at 29-30.
11R. Doc. 164 at 29-30.
2R. Doc. 165 at 2.



allowingthe Companies and the Belryan opportunityto respond to the allegatioris.
No responses were filed\s a result, the Board entered default judgmand issued a
Supplemental Decision and Order, which addressedamount of backpay duand
concluded that the Companies and Milton and Car8egrry, personallywerejointly and
severally liable for that amourit As of the date of the Supplemental Decision andedyd
theamount owed wa$223,891.00%

BecausdheBoards Supplemental Decision and Order concluded Miébn and
Carolyn Berrywere personally liabléé the Board’s Contempt, Compliance, and Special
Litigation Branch initiated an irestigation into Milton and Carolyn Berrg finances It
was during this investigation that the Board issaddhinistrative subpoenas to First NBC
Bank; Jefferson Financial Credit Union; Liberty B@rRegions Bank; and Specialized
Loan Servicing, LLGY The subpoenaseek copies of records and other documents
pertaining tovariousfinancial accounts maintained Milton and Carolyn Berry8 Berry
thenfiled amotion to quashhe subpoena®.This motion to quasts presentlypefore the
Court for consideration.

LAW AND ANALYSIS

Pursuant to the Right to Financial Privacy Act (&), the Government may
obtain financial records pursuant to an adminiseasubpoenanly if, as an initial

matter, “there is reasoto believe that the records sought are relevart legtimate law

BR. Doc.10-6 at 2; R. Doc. 107 at 2.
14 See generallRr. Doc. 168.

15R. Doc.10-8 at 26.

16 R. Doc. 108 at 3.

17SeeR. Doc. 1069.

18 R. Doc. 169.

YR, Doc.9.



enforcement inquiry?® The customer may oppose the subpoena by filing éianao
guash within 10 days of service, or within 14 dayshe mailing, of the subpoerfalf a
motion to quash is filedthe court must deny the motion unless the mowamnt show
some factual basis supporting the movant’s arguntbat the recordsought are not
relevant to a legitimate law enforcement inqudfyThe movant has the initial burden of
presenting a prima facie case that government adoebss financial reards would be
improper.23 The motion must include “more than simply conclus@ilegations of
irrelevancy,?4 and “the question of relevancy with respect to adlistrative subpoenas
is broad.?5

In this case,Berry filed a motion to quash, arguing that thdministrative
subpoenasissued bythe Board are not relevaitetomgoing investigatioA Berry notes
the subpoenas seek his personal financial inforomatiutarguesthat the Companies
were either incorporated or organized as limitathility entities, whichshould shield him
from personal liabilityaltogether?” Having reviewed the motion and the arguments
contained thereirthe Court finds that Berry has failed to carry histben Berry has not
presented a prima facie case that government adoebss personal financial records

would be improper2s8

2012 U.S.C. § 3405.

21]d.

22 See, e.g., Hancock v. Marshaé6 F.R.D. 209, 211 (D.D.C. 19903alm v. N.L.R.B.No. 08MC-0124
(JS), 2009 WL 218238&t *2 (E.D.N.Y. July 20, 2009)Fleming v. SECNo. M-29, 1996 WL 66090 9at

*1 (S.D.N.Y. Nov. 13, 1996).

23Salm, 2009 WL 2182388, at *2 (quotirganaro v. United State®No. 86CV-4122, 1987 WL 15951, at *1
(E.D.N.Y. Aug. 5, 1987)) (iternal quotation miks omitted).See also Thomas v. U.S. Dept of Homeland
Sec, 876 F. Supp. 2d 1, 6 (D.D.C. 201Njmmer v. Sec. and Exch. CommMo. 8:11CV-162, 2011 WL
3156791, at *1 (D. Neb. July 26, 2011).

24Salm, 2009 WL 2182388, at *2 (citinBanarg 1987 WL15951, at *1).

25]d. (citing Brooklyn Manor Corp. v. NLRBNo. 99MC-117, 1999 WL 1011935 (E.D.N.Y. Sept. 22, 1999)).
26 R. Doc. 14 at 3.

27R. Doc. 14 &3.

28 See Salm2009 WL 2182388, at *2.



First, Berry’s argument that his personal finances arel@vant to the Boarsl
Decision and Ordeis inappositeTheBoardallegedin its Compliance Specificatigrand
concluded in its Supplemental Decision and Ordkat Milton and CarolynBerry ae
personally liable because they failed to adherediporate formalitiesni directing the
Companieg?® This necessarily created legitimate law enforcement interastMilton’s
and Carolyn'gersonal finances.

Second,the motion to quash effectively raisea ssue that has already been
decided i.e,, whetherMilton and Carolyn arepersonally liable for the debts of the
Companieslt is well establishedhat the movantannot “interpose a defense of an
underlying unfair labor practice charge in a subpoenforcement actior?® Berry had
ample opportunity to raise this defense duringddeninistrative proceedings before the
NLRB but failed to do s The Board found in itSupplementabDecision and Order that
Milton and Cardyn Berry are personally liable, and Berry is consedilgmrecluded from
controverting thafindingat this stage.

Third,the Court no¢s that Berry’s motio to quash was not filed timely. The Board
mailed, via overnight mail, notice of the bank sobpas to Berry on November 201532
Berry wasthusrequired to file his motion to quash no later thidovember 26, 2015
within 14 days 6the mailing33 Berry did not file the motion to quash until Deceenl|3,

201534

29R. Doc. 164 at 2-4; R. Doc. 108 at 3.

30N.L.R.B.v. Ling50 F.3d 311, 315 (& Cir. 1995) (citingD.G. Bland Lumber Co. v. NLRBR77 F.2d 555,
557-58 (5th Cir. 1949)NLRB v. Dutch Boy, Inc606 F.2d 929, 933 (10th Cir. 197%ee also NLRB v.
C.C.C. Assocs306 F.2d 534, 538 (2d Cir. 1962);

31 SeeBACKGROUND, supra.

32SeeR. Doc. 1069.

3312 U.S.C. §8405, 3410.

34 Berry originally filed the motion to quash on Decker 3, 2015R. Doc. 3), but it was marked deficient.
Berry refiled the motion on December 21, 2038eR. Doc. 14.

5



CONCLUSION

For the foregoing reasons, the motion to quash adstriative subpoena Isereby
DENIED. Berry has failed to show that government accessisopersonalfinancial
records would be improper

New Orleans, Louisiana, this23rd day ofDecember, 2015.

“““““ 5 Ugrli_h_ﬂb_R%l?C\_________

UNITED STATES DISTRICT JUDGE



