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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF LOUISIANA

RICKS CIVIL ACTION

VERSUS CASENO. 15-6686
c/w 16-2593

CADORATH AEROSPACE SECTION: “G” (5)

LAFAYETTE, LLC, et al.

ORDER
Before the Court is Defendant Rolls-Roye€'Rolls-Royce”) “Rule 12(b)(2) and 12(b)(3)
Motion to Dismiss Plaintif§ First Amended Complaint."Having considered the motion, the
memoranda in support and in opposition, the recmnd,the applicable lawhe Court will grant
the motion in part and transfer the caséh®Southern District of Indiana.

I. Background

A. Factual Background

In this consolidated action, Plaintiff Colleen Ricks (“Plaintiff”), individually and on behalf
of her minor children, alleges that the decedBrandon Ricks, died while piloting a helicopter in
Mississippi because the helicopter experiencednentgilure and loss of power, resulting in a
crash? Plaintiff alleges that the helicopter sva@quipped with a Rolls-Royce model 250-C30P
turbine enginé. Plaintiff alleges that Rts-Royce knew or should have known that the engine was

defectively designed and/or manufactured antedato provide reasonable instructions and

! Rec. Doc. 77.
2 Ricks v. Rolls-Royce CorfNo. 16-2593, Rec. Doc. 55 at 3.
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warnings to maintenance providethat workedon the engine$.Plaintiff also alleges that the
helicopter was inadequately serviced byfddelants Cadorath Aerospace Lafayette, LLC
(“Cadorath”) and Rotorcraft Leasing Company, LLC (“Rotorc¢jafirior to the crash in
Broussard, Louisiana, which is ithe Western District of Louisiana.Rolls-Royce has an
authorized repair facilityagreement with Cadorathand a fleet operator agreement with
Rotorcraft!
B. ProceduralBackground

On December 10, 2015, the figdmplaint in this consolidatl matter was filed against
Defendants Cadorath, H&H Turbine ServicdsLC, and Rotorcraft, alleging negligent
maintenance of the helicopter and the engine before the acti@enMarch 30, 2016, Plaintiff
filed a separate action against Defendant Rolls-R¥yekich the Court consolidated with the first
action for all purposes on January 13, 281@n May 20, 2016, Rolls-Royce filed a motion to
dismiss the action against it for lack of juitdtbn and improper venue muant to Federal Rules
of Civil Procedure 12(b)(2) and 12(b)(8)On June 29, 2016, the Court denied the motion without

prejudice and granted Plaintgfmotion to conduct limited disgery pertinent to Rolls-Royce’s

41d. at 4.

> Rec. Doc. 78 at 12-13.

6 Rec. Doc. 77-2 at 12.

71d. at 15.

8 Rec. Doc. 1.

9 Ricks v. Rolls-Royce CoriNo. 16-2593, Rec. Doc. 1.
10 Rec. Doc. 75.
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motion to dismiss for lack gfirisdiction and improper vendé.In its Order, the Court allowed

the parties 60 days to exchange limited discovery pertaining to the jurisdictional and venue issues
outlined by Rolls-Royce in its motiod.On November 8, 2016, Rolls-Royce filed the instant
motion to dismiss Plaintiff’s first amended comiptdor lack of persongurisdiction and improper
venuel* On November 29, 2016, Plaintiff filed an opposition to the mdficbn December 6,

2016, with leave of CourRolls-Royce filed a reply®

Il. Parties’ Arguments

A. Rolls-Royce’s Arguments in Support of Dismissal

Rolls-Royce moves to dismiss Plaintiff's claims against it pursuant to Federal Rules of
Civil Procedure 12(b)(2) and/or 12(b)(3), arguthgt the Court lacks both general and specific
personal jurisdiction over it and that venue is imprdpen the alternative, Rolls-Royce requests
that the Court transfer the action to the UnitedeSt@istrict Court for tb Southern District of
Indianal®

1. Rolls-Royce’s Arguments Regating Personal Jurisdiction

Rolls-Royce asserts that it is a Delaware cafpon with its principal place of business in

2 Ricks v. Rolls-Royce CorfNo. 16-2593, Rec. Doc. 17 at 5.
13 d.
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Indianapolis, Indian& Therefore, Rolls-Royce argues thiae Court lacks general jurisdiction
over it because it has no contacithw.ouisiana sufficiently systematic or continuous such that
Louisiana could be considst Rolls-Royce’s “home?®

Rolls-Royce further argues that Plaintiffncent establish specifiurisdiction over it,
because Plaintiff's cause of actidaes not arise out of or reldteany of Rolls-Royce’s contacts
with Louisiana, as required for the exercisspécific jurisdiction undeFifth Circuit precedent!
Rolls-Royce contends that the fact that itsdoicis wind up in Louisiana is not sufficient to
establish that Plaintiff's cause of action arises out of or is related to Rolls-Royce’s Louisiana-
related activitie$? Rolls-Royce further contends thatdtsntacts with Louisiana do not establish
specific jurisdiction over it, because accordinrtils-Royce, it did not design, manufacture, sell
or deliver the engine at isséieéAccording to Rolls-Royce, it has a non-exclusive authorized repair
facility agreement with Defendant Cadorath Aerospace Lafayette, LLC, which is located in
Broussard, Louisian#. Rolls-Royce contends that this dowd confer specific jurisdiction on the
Court, however, because: (1) Plgif's first amended complaint does not tie the repair of the

helicopter that occurred at @arath in 2009 to the 2015 Mississifpyelicopter crash; and (2) the

191d. at 5.
20 |d. at 6.

21 1d. at 8 (citingIn re Chinese-Manufactured Drywall Prods. Liability Litigatjor85 F.3d 521, 549 (5th
Cir. 2014);ITL Intl, Inc. v. ConstenlaS.A, 669 F.3d 493, 500 (5th Cir. 2012)).

22 1d. (citing Pitts v. Motor Ca.127 F.Supp.3d 676, 686 (S.D. Miss. 2015)).
23 1d. at 11.
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helicopter part that Cadorath remairin 2009 was not a Rolls-Royce pArThus, Rolls-Royce
contends that whatever repair was made at Cadorath was unrelated to Rolls-Royce’s contacts with
Louisiana?®

Rolls-Royce next argues that the fact that Rolls-Royce entered into a fleet operator
agreement with Defendant Rotorcraft is unrelabeldlaintiff's cause of action and does not confer
specific jurisdictior?’ Rolls-Royce asserts that in Plaintfbther consolidated action, she alleges
that Defendant Rotorcraft negligently performmadintenance work on the helicopter’s engine in
Broussard, Louisiana, but that Rotorcraft is patt of Rolls-Royce’s rnevork of independently
owned and operated repair facilitisRolls-Royce contends thatesgfic jurisdiction cannot be
established over it through the actsoof another party, includingdlactions of those who repaired
the helicopter’s engine or its paffs.

Next, Rolls-Royce contends that the fact tivamploys regional managers who live in
Louisiana does not confer specific jurisdictinRolls-Royce asserts that it has a distribution
agreement with a company that maintains stamer service center in Lafayette, Louisi&ha.
However, Rolls-Royce argues that even if thesgarcts are sufficient “minimum contacts” with

Louisiana under Fifth Circuit pcedent, they do not establispecific jurisdiction because

25 1d. at 13-14.

2% |d. at 15.
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29 |d. at 16 (citingBearry v. Beech Aircraft Corp818 F.2d 370, 374 (5th Cir. 1987)).
30 |d.

3l1d. at 17.



Plaintiff's cause of action does not ar@g of or result from these contaéts.

Next, Rolls-Royce asserts that Plaintiff negue that the Court has personal jurisdiction
because of Rolls-Royce’s requirement that anyaiged repair facilitymust make repairs in
accordance with its manisaor instructions®® However, Rolls-Royce contends that this
jurisdictional argument would fail, because theefial government requires any person performing
maintenance on aircraft to do so in accordanik thie manufacturer’'s manual and there is no
authority to support such theory of jurisdictiod? Rolls-Royce also argues that Plaintiff cannot
establish personal jurisdictionrdugh Rolls-Royce’s alleged failut® warn repairers of the
engine about alleged defedh the engine at issde Rolls-Royce contends that under this theory,
any state could constitutionally exercise spegifitsdiction over Rolls-Rage if a third party once
repaired a helicopter’'s engine, regassl®f where the accident later occuri€dh sum, Rolls-
Royce argues that the Court “lacgpecific jurisdiction over Rollsdyce in this case involving a
Mississippi helicopter crash that killed tworgens and injured a third person, none of whom
worked or resided in Louisiand””

2. Rolls-Royce’s Arguments Regarding Venue

Rolls-Royce next contends that venis improper in this districé Rolls-Royce asserts

32 1d. at 17-18.

3 d. at 18.

34 1d. (citing 14 C.F.R. § 43.13).
35 1d. at 19.
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% 1d. at 20-21.



that it is Plaintiff’'s burden to seonstrate that venue is proper angl ¥ienue statute is to be strictly
construed® According to Rolls-Royce, Plaintiff has identified no Rolls-Royce contacts with this
district, let alone sufficient contscto subject Rolls-Royce to juristion if this district were a
separate statéd. Rolls-Royce contends that even assuming Rolls-Royce’s contacts were sufficient
to establish specific jurisdiction in Louisiana tbis case, those contacts took place in the Western
District of Louisiana, not thEastern District of Louisiarfd. Rolls-Royce requests that Plaintiff's
first amended complaint be dismissed without prejudice because venue is improper in this
district?
B. Plaintiff's Arguments in Opposition to the Motion

1. Plaintiff's Arguments Regarding Personal Jurisdiction

In her opposition, Plaintiff argues that she must only pregenta facieevidence to
establish the first two prongsf the Fifth Circuit's spcific jurisdiction inquiry® After that,
Plaintiff asserts that the burden shifts to Rolts/&e to demonstrate that the exercise of personal
jurisdiction would beunfair or unreasonabfé. According to Plaintiff, specific jurisdiction exists

here, because her claims for inadequate warnings and negligent undertaking arise out of Rolls-

39 |d. at 21-22 (citingsulf Ins. Co. v. Glassbrennet17 F.3d 353, 357 (2d Cir. 2005)).

40 1d. at 22 (citingPHH Mortgage Corp. v. Barrett, Daffin, Frappier, Treder & Weiss, LPR16 WL
1588270, at *1-2 (N.D. Cal. Apr. 20, 2018)nbriz v. Coca-Cola Cp2014 WL 296159, at *3—6 (N.D. Cal. Jan. 27,
2014)).

41d. at 23.

421d. at 14.

43 Rec. Doc. 78 at 16 (citingatterson v. Aker Solutions, In826 F.3d 231, 233 (5th Cir. 2016)).

44 1d. at 17 (citingMonkton Ins. Servs. V. Rittef68 F.3d 429, 433 (5th Cir. 2014)).



Royce’s contacts with Louisiarta.Plaintiff asserts that westermuisiana is a center of helicopter
operations and Rolls-Royce engirfésPlaintiff also asserts thaRolls-Royce established a
Louisiana connection in 1999 whenhexecuted a distoutor services agement with Aviall
Services, Inc. (“Aviall”) to distribute its plibations to customers widlwide, including in
Louisiana, and to maintain a fhii near Lafayette, Louisiarfd.

According to Plaintiff, Rolls-Royce held ité@ut as a manufacturer of the M250 engine
and may therefore be subjectli@bility under the Louisiana Bduct Liability Act (LPLA) even
though it did not physically degh or manufactur the enginé® Plaintiff contends that for several
years, Rolls-Royce failed to adequately warn Caithgrits authorized Louisiana repair facility,
and Rotorcraft, its authorized Louisiana fleet operatd1250 engines, ahe risks of cracking in
the enginé?® Thus, Plaintiff contends that Rolls-Royce’ddge to warn is a basis for liability that
arises directly from its contacts with Louisiafa.

Plaintiff next argues that her negligamdertaking claim arises out of Rolls-Royce’s
Louisiana contact®: Plaintiff claims that in its agreesnt with Cadorath, Rolls-Royce undertook

to render services to Cadorath in support addath’s repair of M250 engines in Louisiana by

4 d.

46 1d. at 8.

471d. at 8-9.

48 |d. at 18 (citing La. Rev. Stat. Ann. § 2800.53).
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developing repair processes and manuals fao@dh to follow while working in Louisiarns.
Plaintiff further asserts that Rolls-Royce requiRRotorcraft to maintain a library of technical
publications and to follow RoHRoyce’s technical directiorss. Plaintiff contends that Rolls-
Royce did not use reasonable caredbtfy Cadorath or Rotorcradtbout the risk of cracking, even
though it had issued such wargs regarding other inciderfts According to Plaintiff, the viability
of the negligent undertaking claim is not a propgjeact of inquiry at thistage of the litigation,
and Rolls-Royce’s conduct satisfies the minimcontacts test for sgific jurisdiction®®

Plaintiff next contends that exercisingrgenal jurisdiction over Rolls-Royce comports
with fair play and substantial justié® According to Plaintiff, egrcising jurisdiction over Rolls-
Royce is fair for the following reasons: (1) IReRoyce will not face a significant burden in
defending this action “along with several otherd.ouisiana;” (2) Louwsiana has a legitimate
interest in ensuring helicopter engines maintainetthe state are maintained safely; (3) Plaintiff
has an interest in convemit relief in Louisianaywhere the helicopter wamadequately repaired;”
(4) resolution can be efficiently gained in Loaisa because key facts in the case relate to the
warnings to Louisiana companies; and (5) Lansi has a significant interest in furthering
fundamental social policies promaginvehicle and transportation safétyPlaintiff contends that

Rolls-Royce should have anticipated being haléd gourt in Louisiandased on its failure to

52 |d. at 20.

53 1d.

54 1d. at 21 (citing Rec. Doc. 78-14).
55 1d.

56 1d. at 22.
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exercise reasonable care in its dealings with diana entities having “possessory interest in or
occasion to handle M250 enginé8.”

2. Plaintiff's Arguments Regarding Venue

Plaintiff argues that once the case is conatéid with her related action in the Eastern
District of Louisiang?® there will be “no legitimate objection to venue in the consolidated éase.”
Therefore, Plaintiff requests that the Court giagr motion to consolidate the cases and deny as
moot the Rolls-Royce motion to dismiss for improper véue.
C. Rolls-Royce’s Reply in FurtireSupport of the Motion to Dismiss

1. Rolls-Royce’s Arguments Regardaig Personal Jurisdiction

In reply, Rolls-Royce maintains that specific jurisdiction over it is lacknyccording to
Rolls-Royce, Plaintiff's theory of specific jediction is that the Court can constitutionally
exercise specific jurisdiction over Rolls-Royce $omething it allegedly didot do in the forum,
i.e. provide a warning to third ptes about another incident inving “outer combustion case”
that occurred years before the 2015 cfidsdoreover, according to Rolls-Royce, neither Cadorath
nor Rotorcraft repaired or inspected thédugpter outer combui®n case in 2009 or 20F8.Rolls-

Royce asserts that the uncontroverted evidehogs that Detroit Diesel Allison, a Division of

8 d.

59 The Court consolidated the two actions on January 13, 3gERec. Doc. 75.
60 Id.

61 1d.

62 Rec. Doc. 79.

53 1d. at 2.

4 1d.
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General Motors, manufactured and sold the engine at 93sSTieus, Rolls-Royce asserts that
Plaintiff's claim against it nowests upon two legal theories, ieggiate warning and negligent
undertakingf®

Rolls-Royce asserts that despite Plaintiftstentions, Louisiana law does not apply to
her cause of action, a wrongfigath action concerning her hasld, an Oklahoma resident, who
died in Mississippi while piloting a helicopter in flight solely in Mississfphccording to Rolls-
Royce, “even a cursory examination of Louisianeonflict of law provisions” demonstrates that
Louisiana’s substantive law d®@ot govern Plaintiff's clairf®

Next, Rolls-Royce asserts that Plaintiff argtlest the Court can constitutionally exercise
specific jurisdiction over Rolls-Rag for something Rolls-Royce didtrao or tell three entities,
Aviall, Cadorath, and Rotorcréft. Rolls-Royce asserts that Plafhdoes not offer any case to
support this theory of specific jurisdictid?.Rolls-Royce asserts that Aviall is its world-wide
distributor of parts and manudist that Plaintiff does not shomow Rolls-Royce’s connection to
Aviall establishes suit-relatededuct in Louisiana, a prerequisitefinding spedic jurisdiction.t

Rolls-Royce notes that it is undispdtthat Cadorath did not répa Rolls-Royce part in 2009 but

85 1d. (citing Ricks v. Rolls-Royce CoriNo. 16-2593, Rec. Doc. 56a2 9—11; RecDoc. 56-4).
66 |d. (citing Ricks v. Rolls-Royce CoriNo. 16-2593, Rec. Doc. 69 at 15-18).

57 1d.

68 |d. at 2—3 (citingYelton v. PHI, In¢.669 F.3d 577, 584-85 (5th Cir. 2012)).

89 Id. at 3.

0 1d.

1 1d. at 4 (citingWalden v. Fiore134 S. Ct. 1115, 1121 (2014)).
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instead, repaired a BeHelicopter Textron parf Moreover, Rolls-Royce asserts that the outer
combustion case of the subject heli@pvas inspected just nineteen days before the last flight in
Mississippi”® According to Rolls-Royce, this furtheveakens Plaintiff's theory of specific
jurisdiction, because she’s essentially arguing @etorath may have inspected the engine years
before the crash had Rolls-Royce issued a warewey, though the engimeas inspected just days
before the last flight in Mississipft. With regards to Rotorcraft, Re-Royce argues that it is not
an authorized repair facility and that it is reqditey federal government law to repair aircraft in
accordance with the manufacturer or type certificate holder’s requirefevtseover, Rolls-
Royce asserts that its operator agreement withrBatid deals with incentivizing Rotorcraft to fly
helicopters with Rolls-Royce engines and hasingtto do with the hetiopter crash at issué.

Even if any of Rolls-Royce’ contacts suffice as minimum contacts, Rolls-Royce argues
that none of these contacts are tedato Plaintiff's cause of actidi.According to Rolls-Royce,
there is no evidence that it actedlaes alter-ego of any of the othentities against whom Plaintiff
brought suit, and to extend specific jurisdiction over Rolls-Royce for the actions or inactions of

another entity would be “bbtfactually and legally wrong’®

72 1d. (citing Ricks v. Rolls-Royce CorfNo. 16-2593, Rec. Doc. 56-2).

d. at 5.

7 1d. at 6.

5 1d. (citing Ricks v. Rolls-Royce CorpNo. 16-2593, Rec. Doc. 56-2 at 18-19; 14 C.F.R. § 43.13).
6 1d. at 7.

71d.

8 1d. at 8.
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2. Rolls-Royce’s Arguments Regarding Venue

According to Rolls-Royce, Plaiiff has not alleged any faxtrelated to this districf
Rather, her allegations relatethird party conduct in thé/estern District of Louisian®. Rolls-
Royce contends that consolidation of cases “doémerge the suits intsingle cause, or change
the rights of the parties, or make thoseoware parties in one suit parties in anotf&Thus,
Rolls-Royce argues that consolidation of Plairgiffvo actions would not cure the venue defect
in her action against Rolls-Royce and hertfasnended complaint should be dismissed for
improper venue or transferred t@t8outhern District of Indiana,forum with general jurisdiction
over Rolls-Royce and proper verfife.

I1l. Law and Analysis

In its motion, Rolls-Royce argues for: (1) dissal of Plaintiff's claims pursuant to Rule
12(b)(2) for lack of personal jurigdion; and, in the alternative, for (2) dismissal of Plaintiff's
claims for improper venue pursuant to Rule 12(b)(3); or (3) transfer of Plaintiff’'s complaint to the
United States District Court for the Southern Bestof Indiana, a forum where Plaintiff could
have brought suit against Rolls-Royce pursuant to 28 U.S.C. § 139Xgenerally, where a
defendant simultaneously challenges both pergonstliction and venue, the question of personal

jurisdiction is decided before ventfeHowever, this is not a ridirule. As the Supreme Court

®1d. at 9.

80 Id.

81 1d. (quotingdohnson v. Manhattan Ry. C@89 U.S. 479, 487 (1933)) (internal quotation marks omitted).
82 |d. at 10.

8 Rec. Doc. 77-2 at 23.

84 See, e.g., David Ervin & Assa, LLC v. Blendco, IncNo. 10-4166, 2011 WL 1527070, at (E.D. La. Apr.

19, 2011) (Barbier, J.) (considering personal jurisdiction challenge before venue chaBeegals® McCarthy on
Trademarks and Unfair Competitidh32:60 (4th ed.) (“Venue is usually, but not always, determined after personal

13



instructed inLeroy v. Great Western United Corporatjdiiw]hen there is a sound prudential
justification for doing so . . . a court may rese the normal order of considering personal
jurisdiction and venue® This is so, because “neither personal jurisdiction nor venue is
fundamentally preliminary in the sense that sabmatter jurisdiction is, for both are personal
privileges of the defendant, rather than absddtrietures on the court, and both may be waived
by the parties®® In Leroy, the Supreme Court found it appropeiad address venue first and to
“pretermit the constitutional issue” of wihetr personal jurisdiain was properly obtained
pursuant to the Texas long-arm statute, bsedwas “clear” thatenue was impropér.

Here, the parties vigorously dispute whetR®lls-Royce’s contacts with Louisiana are
sufficient to establish that exercising persojualsdiction over Rolls-Ryce in the state of
Louisiana is constitutional. Bgontrast, as discussed belowaiRtiff has not pointed to any
contacts by Rolls-Royce in the East District of Louisiana specdially such that venue in this
district would be propeBecause the Court findtsfra that venue is clearly improper in the Eastern
District of Louisiana and that ithe interest of justice transfer to the Southern District of Indiana
is warranted® it need not resolve the constitutiomplestion of whether Rolls-Royce’s contacts
with the state of Louisiana are sufficient to sabjit to personal jurisdiction in this state if it
decides venue first. In other words, even if@wart were to find that ihad personal jurisdiction

over Rolls-Royce, it would nevéeless find venue improper and s#er the case to the Southern

jurisdiction is found.”).
85 Leroy v. Great Western United Corg43 U.S. 173, 180 (1979).
86 Id.

87 1d. at 181.See also lllinois Cent. R. Co. v. Fordidé5 F.3d 23 (5th Cir. 1998) (“[I]t is prudential to
avoid constitutional questions when possible.”).

88 See28 U.S.C. § 1406(a).
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District of Indiana, the only ber venue requested by either pafthere is thus “sound prudential
justification” for considerig venue as an initial matt®&and the Court will first address Rolls-
Royce’s arguments regarding improper venue.
A. Legal Standard for Motion to Dismiss for Improper Venue

A motion to dismiss for improper venue puasti to Federal Rule of Civil Procedure
12(b)(3) requires a district court to determmwhether venue is supported by the federal venue
statute, 28 U.S.C. § 1394.If venue is not supported by 28 U.S.C. § 1391, then pursuant to 28
U.S.C. 8§ 1406(a), “[t]he districiourt of a district in which iBled a case laying venue in the wrong
division or district shall dismiss, or if it be in theterest of justice, transfer such case to any district
or division in which it could have been brought.Once a defendant has raised the improper
venue issue by motion, the plaintifédrs the burden to ebtesh that the district he chose is the
proper venué? When ruling on a Rule 12(b)(3) motiorrimproper venue, “the court must accept

as true all allegations in the complaint ansotee all conflicts in faor of the plaintiff.®® Rule

89 See idSee, e.g., Corbello v. Devjthlo. 1:07-985, 2008 WL 2097435, at *2 (E.D. Tex. May 19, 2008)
(“Several courts have found that where the venue issue renders the personal jurisdicéom m@dt, thus avoiding
the need to address constitutional questions, consideration of venue before personal jurisdiction is appropriate.”);
Nuttall v. Juarez984 F.Supp.2d 637 (N.D. Tex. 2013) (considering venue first because doing so avoidsstittee
address constitutional questions raised bgr#ant’s personal jurisdiction challeng@gsetworks, Inc. v. Cincinnati
No. 02-351, 2003 WL 25463096, at *5 n.49 (N.D. Tex. Mar. 31, 2003) (sabfie)kEverlast World's Boxing
Headquarters Corp. v. Ringside, In€@28 F.Supp.2d 735, 741 (S.D.N.Y. 2013) (“In particular, reaching a venue
motion in lieu of first addressing personal jurisdictiorsénsible where the question of whether there is personal
jurisdiction over a defendant is close and likely to yield further litigation.”) (internal citations omitted).

90 Atl. Marine Const. Co., Inc. v. U.S. Dist. Court for W. Dist. of TE34 S.Ct. 568, 577 (2013). Under 28
U.S.C. § 1391(b), a civil action may be brought in: (1) a judicial district where any defenddes résill defendants
are residents of the State where the disitdcated; (2) a judicial district in which a substantial part of the events or
omissions giving rise to the claim occurred, or a substantibbpproperty that is the subject of the action is situated;
or (3) if there is no district in which an action may otherwise be brought as provided by 2881841, a judicial
district in which any defendant is subject to pew jurisdiction at the time the action is commenced.

91 28 U.S.C. § 1406(a).
9 perez v. Pan American Life Ins. C80 F.3d 1268, 1995 WL 696803, at *2 (5th Cir. 1995).

93 Ginter ex rel. Ballard v. Belcher, Prendergast & Lapo86 F.3d 439, 448—49 (5th Cir. 2008).
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12(b)(3) permits the Court to loak all evidence in the recobyond simply those facts alleged
in the complaint and its proper attachméfita district court’'s dismissal for improper venue is
reviewed for abuse of discretiéh.

Where, as here, federal jurisdiction is foundekly on diversity of citizenship, 28 U.S.C.
§ 1391 states that a civil action may, except hsratise provided by law, be brought only in: (1)
a judicial district where any defdant resides, if all defendantside in the state in which the
district is located; (2) a judicial district in whiehsubstantial part of the events or omissions giving
rise to the claim occurred, or a substantial prproperty that is thesubject of the action is
situated; or (3) if there is no district in whi@an action may otherwid® brought as provided by
28 U.S.C. § 1391, a judicial district in which atigfendant is subject fwersonal jurisdiction at
the time the action is commenc&dThe Court will address eachtbise three options enumerated
in 28 U.S.C. § 1391 to determine whether venueraper in the Eastern Btrict of Louisiana.
Because the Court finds that venue is not prop#narEastern District of Louisiana, it will then
determine whether dismissal or transfeappropriate pursuant to 28 U.S.C. § 1406(a).

B. Analysis

1. Whether Venue is Proper Pursuant to 28 U.S.C. § 1391(b)(1)

Under 28 U.S.C. 81391(b)(1), a suit may beught in a judicial ditrict in which any
defendant resides, if all defendargside in the state in which thestict is located. In this action,

there is only one defendant, Rolls-RoyédRolls-Royce is a corporatidfi. For purposes of venue,

94 Lighthouse MGA, LLC v. First Premium Ins. Grp., |#8 Fed. App’x 512, 514 (5th Cir. 2011).
9 See McClintock v. School Bd. of East Feliciana Pa2&® Fed. App’x 363, 365 (5th Cir. 2008).
% 28 U.S.C. §1391(b).

97 See Ricks v. Rolls-Royce Coido. 16-2593, Rec. Doc. 55 at 1.

% See idat 2.
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a defendant corporation is deemedéside in any judicial distriégh which it would be subject to
the court’s personal jurisdictio. The venue statute further instrsithat where, as here, a state
has more than one judicial dist, a defendant corporation “dhéae deemed to reside in any
district in that State within which its contactvould be sufficient tesubject it to personal
jurisdiction if thatdistrict were a separate State, andhdre is no such district, the corporation
shall be deemed to reside in the district within which it has the most significant coHtadise’
Court must therefore determine whether Roltg/€e’s contacts with the Eastern District of
Louisiana would be sufficient to subject it to paral jurisdiction in this district if the Eastern
District of Louisiana were a separate state.

A federal district court sittingn diversity may exercise persarurisdiction over a foreign
defendant if: (1) the long-arm statute of floeum state creates personal jurisdiction over the
defendant; and (2) the exercise of personalsgliction is consistent with the due process
guarantees of the United States Constitut?orA court may exercise fisdiction over a foreign
defendant on the basis of sgdcior general jurisdictiort’? Specific jurisdiction requires a
plaintiff to demonstrate that: “(1) there are sufficidre.( not random, fortudus, or attenuated)
pre-litigation connections beeen the non-resident defendantdhe forum; (2 the connection
has been purposefully established by the defdndand (3) the plaintiff's cause of action arises
out of or is related to thdefendant's forum contact8? If a plaintiff makes such a showing, the

defendant can then defeat the exercisespécific jurisdiction by showing that it would

% 28 U.S.C. §1391(c).

100 Id

101 Clemens v. McNamge615 F.3d 374, 378 (5th Cir. 2010) (citation omitted).
102 pervasive Software, Inc. v. Lexware GmbH & Co., §§8 F.3d 214, 220 (5th Cir. 2012).

1031d. at 222.
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nevertheless fail the basic fairness t&sGeneral jurisdiction requires showing of substantial,
continuous, and systematic contacts le&tw a non-resident dmdant and a forunf® “The
continuous and systematic contacts test isffecalt one to meet, requiring extensive contacts
between a defendant and a forut¥f.”

Here, it is undisputed that federal juridgiha is asserted on the basis of diverstyln her
complaint against Rolls-Royce, Plaintiff broadilleges that venue is gger in this district,
because “Defendant Rolls-Royce conducts subatdusiness in New Orleans, Louisiana and/or
the Eastern District of Louisianauyfficient to subject Rolls-R@g to personal jurisdiction in the
Eastern District of Louisiamwere it a separate stat€®’However, Plaintiff does not preseary
facts concerning Rolls-Royce’s allejeontacts with the Eastern Dist of Louisiana in either
her complaint or in her opposition to Rolls-Royceistion. Rather, in her complaint and in her
opposition, Plaintiff points only to Rolls-Royce’s contacts with Western District of
Louisianal® which are irrelevant to a determinatiorvdiether venue is proper in the Eastern of

Louisiana.

104 Id

105 Johnston v. Multidata Sys. Intern. Caqr23 F.3d 602, 609 (5th Cir. 2008) (cititdelicopteros
Nacionales de Colomhi@66 U.S. at 414-419).

106 |d. (citing Submersible Sys., Inc. v. Perforadora Cent.,,.249 F.3d 413, 419 (5th Cir. 2001)).

107 See Ricks v. Rolls-Royce Comdo. 16-2593, Rec. Doc. 55 at 2.

108 Id

109 plaintiff asserts, and Rolls-Royce does not appear to contest, the following contadi¢éstinm District
of Louisiana: (1) Rolls-Royce executed a distributor isess agreement with Aviall, which obligates Aviall to
maintain a facility in Lafayette, Louisiana and to distribute technical publications; (2) Rolls-Royce entered into an
authorized repair facility agreement with Cadorath, an€tuorath repair facility is located in Broussard, Louisiana
(near Lafayette, Louisiana); (3) in 2010, Rolls-Royce rexténto a fleet operator agreement with Rotorcraft, a
company located in Broussard) Rolls-Royce issued a warning about a separate safety issue to Cadorath in 2011;
and (5) Rolls-Royce issued an “inade@iatarning to Cadorath and Rotorcraft regarding engine cracks in 2013; and
(6) there is a “high concentration of helicopters irst@m Louisiana—particularly in or near Lafayett8eéeRec.
Doc. 78 at 8, 9, 11, 12, 14.
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“Conclusory allegations or legal conclusions” will not suffice to defeat a motion to
dismisst'® Moreover, once venue is challged, it is the Plaintiff's bulen to demonstrate that her
chosen venue is propélt Because Plaintiff has not demonstrated that Rolls-Royceatmas
contacts with the Eastern Distriof Louisiana, she has failed to show that Rolls-Royce has
sufficient contacts with the Eastern District of Lsiahna to subject it tother specific or general
personal jurisdiction were the Easterrsfiict of Louisiana a separate sta&teThus, the Court
finds that the record indicates that Rolls-Royce dmtseside in the EasteDistrict of Louisiana
for venue purposes, and venue is not properengastern District of duisiana pursuant to 28
U.S.C. § 1391(b)(1}*®

2. Whether Venue is Proper Pursuant to 28 U.S.C. § 1391(b)(2)

Pursuant to 28 U.S.C. § 1391(b)(2 civil action may be brought a judicial district in
which “a substantial part of the events or ®mas giving rise to the claim occurred, or a
substantial part of property that is the subject of the action is situatddere, Plaintiff does not
allege that any of the events or omissions giving rise to her claim occurred in the Eastern District
of Louisiana or that angroperty that is the subject of the actiis situated in the district. Thus,

the Court finds that venue is not proper in Hestern District of buisiana under 28 U.S.C. §

110 Abrams Shell v. Shell Oil G843 F.3d 482, 486 (5th Cir. 2003) (internal citation omitted).

111 perez v. Pan American Life Ins. C@0 F.3d 1268, 1995 WL 696803, at *2 (5th Cir. 1995) (holding that
once the defendant raised its venue digac the plaintiff was required to come forward with evidence that venue
was proper).

112 See28 U.S.C. § 1391(d) (instructing that for purposes of venue, a defendant corporation shall be
deemed to “reside in any district in that State within which its contacts would be sufficient to subject it to personal
jurisdiction if that district were a separate State”).

113 See28 U.S.C. § 1391(b)(1) (instructing that a civil antimay be brought in a “judicial district in which
any defendant resides, if all defendants are residdrihe State in which the district is located”).

114 See28 U.S.C. § 1391(b)(2).
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1391(b)(2)!*°

3. Whether Venue is Proper Pursuant to 28 U.S.C. § 1391(b)(3)

Pursuant to 28 U.S.C. § 1391(b)(3), “if theraasdistrict in which an action may otherwise
be brought” under the venue statute, then a civibaenay be brought “in any judicial district in
which any defendant is subject to the court'sspeal jurisdiction with respect to such actiotf.”
This third option is not applicabia this case, because there ex@t®ther district in which this
action may otherwise be broughf. As discussed below, Plaiffts action could have been
brought in the Southern District of Indiana,em Rolls-Royce has its principal place of business
and where it concedes venue is prdpgmherefore, the Court find$at venue is not proper in
the Eastern District of Louisiarpursuant to 28 U.S.C. § 1391(b){3j.

4, Venue is Improper in the Eastrn District of Louisiana

The Court finds that venue is not proper irs ttistrict under anyf the three options
enumerated in the federal venue statéitéChus, the Court finds that venue is improper in the
Eastern District of Louisiana. The Court notes ®iaintiff argues, without citing to any authority,
that consolidating her action against Rolls-Roydth ver related action in this district “will

resolve the venue issu&? However, the Fifth Circuit has instcted that “consolidation does not

115 See id.
116 28 U.S.C. § 1391(b)(3).

117 As the Court notedupra Defendant’s principal place of businesiishe Southern Birict of Indiana,
and Defendant has requested transfer of this actithratalistrict as an alternative to dismis&deRec. Doc. 77 at
23.

118 SeeRec. Doc. 77 at 23.
19 See28 U.S.C. § 1391(b)(3).
120 See28 U.S.C. § 1391(b)(1)-(3).

121 Rec. Doc. 78 at 23.
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merge the suits into a single cause, change thesraftihe parties, or make those who are parties
in one suit parties in anothe¥?? Moreover, even within a sing&iit, venue must be proper as to
each cause of action and each defend&nfThus, the fact that Plaintiffs case has been
consolidated with her related action in this dedtdoes not alter the Cdig finding that venue is
improper in the Eastern Distriof Louisiana as to Plaintiff's action against Rolls-Royce.

5. Whether the Action Should be Dismissedr Transferred Pursuant to 28 U.S.C.
§ 1406(a)

Pursuant to 28 U.S.C. § 1406(a), when a fpifaiselects an improper venue, a court may
either dismiss the action or “if it be in the interekjustice,” a court may “transfer such a case to
any district or divsion in which it coud have been brought?* The Court notes that if this case
is dismissed, Plaintiff's claims against Rolls-Reynay be barred by the statute of limitations and

thus finds that transfer of the edis in the interest of justidé> The Court finds, and Plaintiff does

122 Int'l Fidelity Ins. Co. v. Sweet Little Mexico Corps5 F.3d 671, 676 (5th Cir. 2011) (internal quotation
marks and citations omittedee also Johnson v. Manhattan Ry, @89 U.S. 479, 496—-497 (1933) (“[C]onsolidation
is permitted as a matter of convenience and economy in administration, but does not merge the suits into a single
cause, or change the rights of the parties. . . .").

123 SeeTucker v. United States Dep't of Arndy2 F.3d 641 (5th Cir. 19943ee alsWRIGHT & MILLER, 14D
FEDERAL PRACTICE & PROCEDURE § 3808 (3d ed.) (noting that in a case with multiple claims, the general rule is that
venue must be proper for each claim).

124 28 U.S.C. 81406(aee Jackson v. West Talrketing Corp. Outbound®45 F.3d 518, 523 (5th Cir.
2001).

125 See Burnett v. New York Ctrl. R.R. (80 U.S. 424, 430 (1965) (“Both federal and state jurisdictions
have recognized the unfairness of barring a plaintiffttoacsolely because a prior timely action is dismissed for
improper venue after the applicable statute of limitations has run . . . Thus a federal statute, 28 U®@)8 14
allows a district court . . . if it be in the interest of justiceiransfer such case to ansgtdict or division in whichti
could have been brought.”) (internal quotation marks omittddyacate Consol. Mines, Inc. of Costa Rica v.
Deeprock, InG.566 F.2d 523, 524-525 (5th Cir. 1978) (finding transfer of case to advance “the interest of justice and
procedural simplification” underlying 28 U.S.C. 88 140&(@) 1404(a) where part of plaintiff's claim was potentially
barred by the statute of limitation§ee also, e.gQrgeron v. Moran Towing CorpNo. 4164, 1994 WL 518313, at
*1 (E.D. La. Sept. 21, 1994) (Mentz, J.) (finding transfer of case preferred remedy for impropetovavoiel any
statute of limitations problems and finding transfer “esggcappropriate” where defendanequested transfer as an
alternative to dismissal)n re FEMA Trailer Formaldehyde Prods. Liability LitigatipB012 WL 1580761, at *1
(E.D. La. May 4, 2012) (Engelhardt, J.) (“[T]his Court is of the opinii@t severance under Rule 21 and subsequent
transfer pursuant to section 1406 . . . should servedsepre plaintiffs’ claims provided they have not already

21



not contest, that venue is properthe Southern District ofndiana, where Rolls-Royce has its
principal place of business and concedes ihis subject to personal jurisdictiéf. Moreover,
Rolls-Royce requested transfer of the case to theh8ouDistrict of Indiana as an alternative to
dismissal, and no party has requested transfamyather district. In #interest of justic&’ the
Court will therefore transfr Plaintiff’'s cause of action agairi®lls-Royce to the Southern District
of Indianal?®

IV. Conclusion

The Court finds that venue isiproper in the Eastern Digttiof Louisiana, because the
record indicates that: (1) pursuant to 28 U.§$@391(b)(1), Rolls-Roycdoes not reside in the
Eastern District of Louisiana for venue purpo$€g2) pursuant to 28 U.S.C. § 1391(b)(2), a
“substantial part” of the events giving rise to Ridif’s claims did not occuin the Eastern District
of Louisiana!®® and (3) pursuant t88 U.S.C. § 1391(b)(3), thereasiother district in which an

action may otherwise be brought under the venue stitufes an alternative to dismissal, Rolls-

prescribed or otherwise expired pursuant to the applicable statute of limitation . . . .").
126 SeeRec. Doc. 79 at 1Gee als@8 U.S.C. § 1391(b)(1).

12728 U.S.C. § 1406(a) (in the interest of justice, sdritit court may transfer ease filed in an improper
venue to any district or division in which it could have been brou§kg.also Burnett v. New York Ctrl. R.R.,Co.
380 U.S. 424, 430 n.7 (1965) (“Numerous cases hold that when dismissal of an action for iwgmagewould
terminate rights without a hearing oretimerits because plaintiff's actions would be barred by a statute of limitations,
the interest of justice requires that the case be traedfér(internal citations and quotation marks omitted).

128 Because the Court finds that venue is improperén&hastern District of Losiana, it does not address
Defendant’s arguments as to why Plaftgitlaims should be dismissed pursuant to Federal Rule of Civil Procedure
12(b)(2).See Leroy v. Great Western United Cp#Adl3 U.S. 173, 180 (1979)f. Goldlawr, Inc. v. Heimar869 U.S.

463, 466—67 (1962) (holding that a district court may temafcase even when it laghksrsonal jurisdiction over a
defendant).

129 See28 U.S.C. §§ 1391(b)(1), (d).
130 See28 U.S.C. § 1391(b)(2).

131 See28 U.S.C. § 1391(b)(3).
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Royce requests that the actioa transferred to the Stwtrn District of Indiana3? and no party
has requested that the action begfarred to any other district. Indhinterest of justice, the Court
finds that it is appropriate toamnsfer Plaintiff's action against R&Royce to the Southern District
of Indiana, where Rolls-Royce his principal place of business ahds conceded it is subject to
personal jurisdiction33

Accordingly,

IT IS HEREBY ORDERED that Rolls-Royce’s “Fed. R. Civ. P. 12(b)(2) and 12(b)(3)
Motion to Dismiss Plaintiff's First Amended Complaitit* is GRANTED to the extent that the
motion requests the transfefr Plaintiff's action.

IT IS FURTHER ORDERED thatRicks v. Rolls-Royce Corivil Action No. 16-2593,

is transferred to the United States Dist@ciurt for the SoutherDistrict of Indiana.

NEW ORLEANS, LOUISI%B 14th  gay of February, 2017. Z;D

NANNETTE JOIWETTE BROWN
UNITED STATES DISTRICT JUDGE

132 5eeRec. Doc. 77 at 23.
133 See28 U.S.C. § 1406(a).

134 Rec. Doc. 77.
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