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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF LOUISIANA

MELISSA WIGGINTON CIVIL ACTION

VERSUS NO. 15-6694

SOCIAL SECURITY ADMINISTRATION SECTION: “G”"(4)
ORDER

Before the Court is Plaintiff Melissa Wigdgon's (“Plaintiff”) “Petition for Attorney’s
Fees” pursuant to the Eduéccess to Justice Act.Having considered the motion, the
memorandum in support, the memorandum in opposithe record, and applicable law, for the
reasons discussed below, the Court will grant theomon part and deny it in part, limiting the
rate of the attorney fee requedto $175.00 per hour, and awardingmtey’s fees to Plaintiff not
Plaintiff's counsel.

I. Background

On December 10, 2015, Plaintiff filed this action pursuaAftt).S.C. § 405(g) for review
of the final decision of Defendanhe Acting Commissioner of the Gal Security Administration,
(the “Commissioner” or “Defendaitdenying her claim for disabtlf insurance benefits (“DBI”)
and supplemental security incoifi€SI”) under Titles lland XVI of the SociaBecurity Act (the

“Act”). ? This matter was referred to a United Staegistrate Judge tprepare a Report and
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Recommendation pursuant to 28 U.S.C. § 63&(io) Local Rule 73.2(BOn March 1, 2016, the
Commissioner answered the compldint.

The Magistrate Judge issued a Report and Recommendation on December 9, 2016,
recommending that the deaisi denying Plaintiff's claim fioSSI and DIB be affirmet| After
Plaintiff filed timely objections to the Reportdi®ecommendation, the Court reviewed Plaintiff's
claimsde novo.> On March 6, 2017, the Court declined to adopt the recommendation and remanded
this matter to the ALJ pursuant to 42S.C. § 405(g) for a new hearifg.

Plaintiff filed the pending motiofor attorney’s fees on June 5, 201®@n June 14, 2017,
the Commissioner filed an opposition t@ipliff's motion forattorney’s fee$.

ll. Parties’ Arguments

A. Plaintiff's Arguments in Suppot of Petition for Attorney’s Fees

Plaintiff asserts thaghe is entitled tattorney’s feesinder the Equal Acss to Justice Act
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(“EAJA"), 28 U.S.C. § 2412(dj Plaintiff contends that sheasprevailing party under the EAJA.
Therefore, she argues that she is entitled toreyos fees unless the Commissioner can prove that
her position in this matter was “substantially justifiét.”

Plaintiff requests attorneyfees in the amount of $6,482.80This amount is based on an
hourly rate of $193.50 and 33.50 hours of wtrRlaintiff asserts that the number of hours claimed
is reasonable considering the result obtaifieBhe argues that the hourly rate of $193.50 is
calculated on the basis of the $125.00 hourly rateoaized by the EAJA eninaed by the increase
in the cost of living reflected by the Consumer Price Inddinally, Plaintiff sserts that she has
executed an assignment of EAJA&$eand expenses to her attgrreaul Brian Spurlock, and that
payment of attorney’s feeshould be made directtp Paul Brian Spurlock®
B. The Commissioner's Memorandum in Opposition

The Commissioner filed a memorandum in opposition disputing only the hourly rate
requested by Plaintiff and that fees be aledr to Plaintiff rather than her attorn€yThe

Commissioner notes that the RifCircuit has adopted the “loskar” approach for calculating
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reasonable attorney’s fees ircsd security cases, where thenmoer of attorney hours reasonably
expended on litigation is multiplied by a reasonable hourly'fafee Commissioner asserts that

a $175 per hour rate is appropeidor social security casearising in this district) Because
Plaintiff provided no informationddressing a change in markenditions to justify an increase

in the prevailing market rate, the Commissioner rasglat this Court shodlreject the requested
enhancement to $193.50 per h&UEinally, the Commissioner notes that the Supreme Court has
held that EAJA awards are payable directly t@imlff, as the prevailing party, not the attorriéy.

Ill. Law and Analysis

Under the EAJA, the Court shaward to a prevailing partfees and other expenses
incurred by that party in any civil action, incladg proceedings for judicial review of agency
action, brought by or against the United States, “unless the court finds that the position of the
United States was substantially justified or that special circumstances make an awardunjust.”
Here, Plaintiff is a prevailingarty entitled to attorney’s é&s under the EAJA. Moreover, the
Commissioner does not argue that her positiors wabstantially justified or that special
circumstances make an award of attornegésfunjust. Instead, ti@®mmissioner only disputes

the hourly rate requested by Plaintiff.
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Under the EAJA, “attorney fees shall notdwearded in excess of $125 per hour unless the
court determines that an increase in the cost migior a special factor, such as the limited ability
of qualified attorneys for the proceedings involved, justifies a highefide district court has
discretion to increase this hounlgite beyond the statutory capdrder to arrive at a reasonable
rate for attorney’s feeis a particular market!

The Fifth Circuit has held “that cost-of-ing adjustments under the EAJA must be made
to reflect the appropriate rate in they@ which the services were renderétBecause the EAJA
was amended in March 1996 to increase theusdiry ceiling from $75 to $125 per hour, the
appropriate time period for which to calculate any-@#diving increase in the instant case is from
March 1996 through June 2016, the midpoint of likigation which spanned from 2015 through
20162° Plaintiff has provided no evidence of the &se in the cost of living in the New Orleans
area specifically, but she refers the Court toGbasumer Price Index prepared by the Bureau of
Labor and Statistic¥. The Commissioner has not disputed &tcuracy of the information in the
Bureau of Labor Statistics repoftherefore, the Court takes juditnotice of the information in

the Consumer Price Indé%.

2328 U.S.C. § 2412(d)(2)(A)(ii).

24 Yoesv. Barnhart, 467 F.3d 426, 426 (5th CR006) (per curiam) (“The EqUAccess to Justice Act vests
the district courts with discretion to arrive at a reasanedik for attorneys’ fees based on cost-of-living adjustments
and other factors. . . . These factors are market based.”).

2 peralesv. Cadillas, 950 F.2d 1066, 1076 (5th Cir. 1992).
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According to the Bureau of Labor Statistreport, the averageoc@isumer Price Index for
All Urban Consumers (“CPI-U”) wa155.7 in the month of March 19%6The average CPI-U for
June 2016 was 241.0¥8an increase of approximayeb4.8 percent since March 1996. A 54.8
percent increase in the EAJA’s statutory @ft&125 yields an adjusted hourly rate of $193%50.

In Baker v. Bowen, the Fifth Circuit expressly rejectéde argument that increases in the
EAJA must precisely track any increase in the cost of li#4rifhe court noted that “while the
statute clearly allows an adjustment for changélercost of living, it does not absolutely require
it.”3® Rather, the Fifth Circuit characterized the J®Arate adjusted for cost of living as the
maximum allowed by the statut¥.

This Court has previously anded attorneys’ fees at aeaf $175.00 per hour in Social
Security appeals for workerformed in 2013, 2014 and 20%5Plaintiff has provided no
information addressing a change in market conditions in New Orleans to justify an increase in the
prevailing market rate as previously determibgdhis Court. Accordingl, the Court finds that
an hourly rate of $175.00 for woperformed on this SocialeSurity appeal from 2015 through

2016 is reasonable in the New Orleans legal makdtconsistent with recent decisions of this

29 http://www.bls.gov/ro5/cpiushistorical.pdf, at p. 1.
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31125 x .548 = 68.5; 125 + 68.5 = 193.50.

32839 F.2d 1075 (5th Cir. 1988).

33]d. at 1084 (emphasis in original).

34d.

35 See Robinson v. Colvin, No. 14-1530 (E.D. La. Dec. 28, 2015) (Brown, \Wishington v. Colvin, No. 14-

123 (Dec. 11, 2015) (Brown, JButler v. Colvin, No. 13-2459 (Jun. 29, 2015) (Brown, Kjlb v. Colvin, No. 13-
5085 (Jan. 21, 2016).



Court concerning the reasonable hourly rateaftborney’s fees undehe EAJA. Applying the
hourly rate of $175.00 to ¢h33.50 hours of attorney time exged by Plaintiff's counsel yields
a fee of $5,862.50.

Finally, Plaintiff urges the Court to make thees award payable teer attorney. Plaintiff
submits a signed assignment of feeding that she “agree|s] to assign any and all attorney’s fees
and expenses, including filing fees, awarded ley@ourt in [her] federal court action under the
Equal Access to Justice Act (EAJA) to Paul Brian SpurlS&kii Astrue v. Ratlif, the Supreme
Court held that “a § 2412(d) [EAJA] fees awarghag/able to the litigant and is therefore subject
to a Government offset to satisfy a pre-existiedt that the litigant owes to the United Stafés.”
Following this binding precedent, the Court will awattbrneys’ fees to Plaintiff, rather than her
attorney.

V. Conclusion

For the foregoing reasons, the Court grantsBfgs “Petition for Attorney’s Fees” to the
extent that it requests thatetlCourt award attorney’s fees. &ICourt denies the motion to the
extent that it requests that tBeurt award an hourly rate §193.50 and that the award be made
payable to Plaintiff's attorney. The Court limttee rate requested $175.00 per hour and award

attorney’s fees to Plaintiff ratherah Plaintiff’'s attorney. Accordingly,

36 Adm. Rec. at 114.

37560 U.S. 586, 589 (2010).



IT IS HEREBY ORDERED that Plaintiffs “Petition for Attorney’s Fee¥® is
GRANTED IN PART andDENIED IN PART.

IT IS FURTHER ORDERED that Plaintiff Melissa Wiggintors awarded attorneys’ fees
in the amount of $5,862.50, representing 33.50 hours of time at a rate of $175.00 per hour.

IT IS FURTHER ORDERED that attorney’s fees are to be awarded to Plaintiff, not
Plaintiff's counsel.

NEW ORLEANS, LOUISIANA, this 19th day of July, 2017.

NANNETTE LIVETTE BROWN
UNITED STATES DISTRICT JUDGE
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