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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF LOUISIANA

DEROME A. SEALS and JESSIE CIVIL ACTION
WRIGHT

VERSUS NO: 15-6876
DEPARTMENT OF HEALTH AND SECTION: R

HOSPITALS, OFFICE OF CITIZENS
WITH DEVELOPMENTAL
DISABILITIES

ORDER AND REASONS

Defendant, the State of Louisiantarough the Department of Health
and Hospitals, moves to dismiss plaiffst complaint under Federal Rules of
Civil Procedure 12(b)(6). For the following reasons, the Court grants the

motion.

l. BACKGROUND

This matter arises out of a disputetween plaintiffs Derome Seals and
Jessie Wright and "Superior Options loA," a vendor for defendant, the
Louisiana Department of Health and Hasys (DHH). The facts, as alleged

in plaintiffs’' complaint, are as follows.
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Seals and Wright are father and SolVright participates in the "New
Opportunities Waiver" (NOW) prograrand receives services from DHH's
Office for Citizens withDevelopmental Disabilitie$. Superior Options is a
vendor that provides NOW-related services at thiectt[ion]" of DHH.*

On April 5, 2014, "the defendant"--apparently aereince to Superior
Options--drove Wright from hisome to a doctor's appointmehBuring the
return trip, an argument ensued betw&énght and the driver of the vehicle,
Anastasia Youn§.Young shouted obscenitiesnd Wright became upset and
exited the vehiclé. According to plaintiffs' cmplaint, Wright contends that
Young "put him out of her auto," whelYoung maintains that Wright jumped
out of the vehicle while it was traveling at a loate of speed. Young called

Seals to inform him of the situaticand reported the incident to the local
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police? Later that day, policefficers located Wright? Ascuffle ensued and,
according to a police report that plaiifg submit as an exhibit to their
complaint, Wright shoved one officer and fled owtfd" Eventually, officers
apprehended Wright and arrested himbattery, flight from an officer, and
resisting arrest? Seals posted a cash bond\might's behalf, paid various
court fees, and retained an attorneydpresent Wright in the criminal ca¥e.
On April 7, Seals and possibly Wrightet with "the defendant"--again,
apparently meaning Superior Options--to discuss dliercation between
Wright and Yound? Young did not show up to the meetiitgAlthough Seal
demanded to see the "policy" documents that sugggoYbung's decision to

call the police, "the defendand'd not produce the documenfsOn August

°ld. at 3-4

094.

"R. Doc. 1-1 at 4.

2R Doc. 1lat 4: R. Doc. 1-1 at 4.
BR. Doc. 1at 4-5.

“d.

Bd.

%1d.



14, Seals asked Superior Options formgestigation results and/or its file on
the incident, and Superior Options refused to pdevihe document,

As a result of these events, Seal and Wright atlfgesustained
psychological and emotional traumlass of appetite, and other injuriés.
Wright, who had no prior arrests orroactions, also obtained a criminal
record® Plaintiffs seek monetary damageom DHH for these injuries under
the due process clause of the FourtbéeAmendment, the cruel and unusual
punishment clause ofthe Eighth Amendmt, the Protection and Advocacy for
Individuals with Mental lliness Act of 1986, Titléesand IV of the Americans
with Disabilities Act, and the Developemtal Disabilities Assistance and Bill
of Rights Act of 20007 Plaintiffs also assertaims under Louisiana tort law,
including negligence and intentioniaffliction of emotional distres$"

DHH moves to dismiss plaintiffs' claims under FealeRule of Civil
Procedure 12(b)(6), arguing that plaffgihave failed to plead a claim against

DHH upon which relief may be grante®laintiffs oppose the motion on the
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grounds that "but for defendants' gligence," plaintiffs would not have

sustained various injuries.

II. LEGAL STANDARD

To survive a Rule 12(b)(6) motion thismiss, the plaintiff must plead
enough facts to "state a claim to edlthat is plausible on its faceAshcroft
v. Igbal 556 U.S. 662, 678 (2009) (quotimlgll Atl. Corp. v. Twombly550
U.S. 544,570 (2007)). Aclaim is fadly plausible "when the plaintiff pleads
factual content that allows the courtdoaw the reasonable inference that the
defendant is liable for hh misconduct alleged.l'd. A court must accept all
well-pleaded facts as true and must diedlweasonable inferences in favor of
the plaintiff. Lormand v. U.S. Unwired, Inc565 F.3d 228, 239 (5th Cir.
2009). Butthe Courtis ndound to accept as true legal conclusions couched
as factual allegationdgbal, 556 U.S. at 678.

A legally sufficient complaint need not contain diéd factual
allegations, but it must go beyondbks, legal conclusions, or formulaic
recitations ofthe elements of a cause of actian.In other words, the face of

the complaint must contain enoudactual matter to raise a reasonable
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expectation that discovery willreveal eeniice of each element ofthe plaintiff's
claim. Lormand 565 F.3d at 257. Ifthereainsufficient factual allegations
to raise aright to relief alve the speculative level, or ifit is appareninfrthe
face of the complaint that there ismsuperable bar to relief, the claim must
be dismissedTwombly, 550 U.S. at 555.

Finally, courts construe briefs submidtby pro se litigants liberally, and
a court will "apply less stringent stanmis to parties proceeding pro se than
to parties represented by counseGtant v. Cuellar 59 F.3d 523, 524 (5th
Cir. 1995) (per curiam)see also see Abdul-Alim AmvunUniversal Life Ins.
Co. of Memphis, Tenn706 F.2d 638, 640 n. 1(5th Cir. 1983). Thigdoot
mean, however, that a court "will invermut of whole cloth, novel arguments
on behalf of a pro se plaintiff in thebsence of meaningful, albeit imperfect,

briefing." Jones v. Alfred353 Fed. App' x 949, 951-52 (5th Cir. 2009).

1. DISCUSSION

To begin, plaintiffs fail to state aalm as a matter oflawunder either the
Protection and Advocacy for Individls with Mental Iliness Act of 1986
("PAIMI Act"), 42 U.S.C. § 1080 %t seq, or the Developrantal Disabilities
Assistance and Bill of Rights Act of 2000 ("DD Art42 U.S.C. §8 1500 kt
seq, because neither statute createsagtely enforceable federal rightS.ee
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Monahan v. Dorchester Counseling Ctr., |®61F.2d 987,994 (1st Cir. 1992)
(concluding that Restatement of BillRfghts for Mental Health Patients, 42
U.S.C. 8§ 10841, creates no enforceable federal sigbarnell v. JonesNo.
CIV-12-1065-M, 2014 WL 4792144, &8 n. 4 (W.D. Okla. Sept. 24, 2014),
aff'd, 610 F. App'x 720 (10th Cir. 2015) ("[T]he PAIMIcAauthorizes certain
protection and advocacy systems tonlgr suit regarding access to patient
records; its provisions do not provideavate cause ofaction to an individual
such as Plaintiff.")Dowdellv. Love's Travel Stopo. 7:12CV00516, 2013 WL
3655666, at *1(W.D. Va. July 12, 20 13)f'd, 544 F. App'x 199 (4th Cir. 2013)
("The DD Act does not confer privdieenforceable substantive rights.");
Smith v. Au Sable Valley Cmty. Mental Health Ser431 F. Supp. 2d 743,
750 (E.D. Mich. 2006) (finding the DD Act does nateate an individual
federal right that can be enforceda Section 1983 action).

Plaintiffs also fail to state a clai under Title Il of the Americans with
Disabilities Act. Title Il of the ADA pohibits disability discrimination in the
provision of public servicesSee Frame v. City of Arlingtoe57 F.3d 215,223
(5th Cir. 2011). Specifically, 42 UG. § 12132 states that "no qualified
individual with a disability shall, by mson of such disability, be excluded from
participation in or be denied the efits of the services, programs, or
activities of a public entity, or bsubjected to discrimination by any such
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entity." Plaintiffs do not allege thd&HH treated Seal or Wright differently
than others because of any disabilitior do they allege that any of the
incidents described in their complaindsulted from discrimination in the
provision of public services. Alough the Court construes plaintiffs'
complaint broadly because of th@iro sestatussee Davison v. Huntington
Ingalls, Inc, 712 F.3d 884, 885 (5th Cir. 2013), the Court catndiscern from
plaintiffs’ pleadings any possible examp & disability-based discrimination
in violation of Title Il of the ADA.

Plaintiffs' claims also fail undeTitle IV of the ADA, which requires
common carriers to follow federal regulanis that are designed to ensure that
individuals who are "deaf, hard of heag, deaf-blind, or who ha[ve] a speech
disability" have the ability to "engage communication by wire or radio . . .
in a manner that is functionally equivalketo the ability" of a non-disabled
person to engage in such communication. 47 U$225;see alsdRoque v.
AT &T's Inc, No. CIV.A. 13-434, 2013 WL 382692, at *1 (E.D. La. July 23,
2013). Although plaintiffs allegéhat Wright has moderate learning and
developmental disabilities, they havetradleged that Wrighor Seal have a
disability addressed by Title IV or th&®HH failed to ensure that they could

communicate by wire or radio.



Turning to plaintiffs' constitutionallaims, plaintiffs' charge DHH with
violating the due process clause ofthe Fourtedmilendment, as well as the
Eighth Amendment's prohibition ocruel and unusual punishment. The
Court infers that plaintiffs' claims against DHHIfander 42 U.S.C. § 1983.
The elements of a Section 1983 causaation are: (1) a deprivation of rights
secured by federal law (2) that occudrnender color of state law, and (3) was
caused by a state actdbee Victoria W. v. Larpente869 F.3d 475, 482 (5th
Cir.2004). Plaintiffs' claims failundehe first element bsause they have not
alleged that DHH deprived Seal or Wrigbttrights secured by either of the
cited constitutional provisions.

The Fourteenth Amendment prohibdtate actors from depriving "any
person of life, liberty, or property, wiout due process." U.S. Const. amend.
XIV. Although plaintiffs allege, imra conclusory manner, that DHH "fail[ed]
to exercise due process,"there is nogdléon that DHH deprived plaintiffs of
arighttowhich the Fourteenth Amendment's duepss protection appli€s.

Nor do plaintiffs plead fets from which the Court can infer a foundation for

# Although the named defendant in this ss8iDHH, plaintiffs level most of their
allegations against Superior Options and its emgdoyoung. The doctrine of
respondeat superior is inapplicable in Section 198i8s. See Polk County v. Dodspn
454 U.S. 312, 325 (198 lrason v. Thaler73 F.3d 1322, 1327 (5th Cir. 1996). To the
extent plaintiffs rest their constitutionelaims against DHH on allegations that
Superior Options failed to adequately perfoservices that DHH retained it to perform,
they fail to state a claim upon which relief cangranted.
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their due process claim. Instead, plaffs appear to ground their claims
against DHH in allegations that perior Options and/or Young were
negligentin their provision of NOW-reladeservices to plaintiff Wright. These
allegations fail to state a Section8® claim against DHH for two reasons.
First,the doctrine alespondeat superias inapplicable in Section 1983 suits.
See Polk County v. Dodspfh54 U.S. 312, 325 (198 Bason v. Thaler73 F.3d
1322, 1327 (5th Cir. 1996). Thus, plaifg' allegations that Superior Options
and/or Young failed to adequatelym@&m services that DHH "direct[ed]"
them to perform fail to state a Seatid983 claim against DHH. Second, as
the Supreme Court and the Fifth Circuinedneld, "the Due Process Clause is
simply not implicated by a negligent axftan official causing unintended loss
of or injury to life, liberty or property."Herrera v. Millsap 862 F.2d 1157,
1160 (5th Cir. 1989) (quotinBaniels v. Williams474 U.S. 327, 328 (1986)).
Plaintiffs’ allegations ofnegligent condiuberefore failto state a Section 1983
claim against DHH sounding in the due proceSeeShadley v. Grimegl05
F. App'x 813, 815 (5th Cir. 2010) (affirming sumnygudgment dismissal of
Section 1983 claims against polidéicer whose conduct constituted no more
than negligence).

As to the Eighth Amendmentithat amendment provides that
"[e]xcessive bail shall not be requdeno excessive fines imposed, nor cruel
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and unusual punishment inflicted U.S. Const. amend. VIII. The Eighth
Amendment protects only those whovieabeen convicted of a crimeSee
Thibodeaux v. Bordelgn740 F.2d 329, 333-34 (5th Cir. 1984) (citing
Ingraham v. Wright430 U.S. 651,664, 671-72(47)). Because plaintiffs do
not allege that Seal or Wyht were convicted of crims at the time of Wright's
verbal altercation with Young--mincless punished unconstitutionally by
DHH, a public health agency--thesection 1983 Eighth Amendment claims
fail as well.

Each ofthe remaining claims allegedolaintiffs’' complaint arise under
Louisiana law, particularly under thertamf negligence. The Court dismisses
those claims for lack of jurisdictionSee28 U.S.C. 1367(c) (noting that a
district court may decline to exercisapplemental jurisdiction over a claim
once the court dismisses all claims owvdrich it had original jurisdiction);

Noble v. White996 F.2d 797, 799 (5th Cir. 1993).

V. CONCLUSION

For the foregoing reasons, the Court GRANTS deferidgamotion to
dismiss under Federal Rule of Civil Procedure 128h)

Ordinarily, "a court should grant pro se party every reasonable
opportunityto amend.Hale v. King 642 F.3d 492,503 n. 36 (5th Cir. 2011)
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(quoting Pena v. United States, 157 F.3d 984, 98y/(bth Cir. 1998)). When

it is apparent, however, that amendme&mould be futile, dismissal without
leave to amend is appropriate. Heites apparent from the allegations in
plaintiffs' complaint that amendment lWbe futile. Plaintiffs' opposition
memorandum reinforces this conclusja@s it demonstrates that plaintiffs'
claims against DHH sound in negligeraaed therefore present issues of state,

not federallaw. Accordingly, this disssalis entered without leave to amend.

New Orleans, Louisiana, thig0th _ day of April, 2016

______ ,4;14__‘7/_%________

SARAH S. VANCE
UNITED STATES DISTRICT JUDGE
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