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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF LOUISIANA

NICHOLAS HEBRARD CIVIL ACTION
VERSUS NO. 15-7080
LA. STATE DEPT. OF SECTION: “G"(1)

CORRECTIONS, ET AL.

ORDER
Before the Court are Plaintiff Nicholas Haldt (“Plaintiff”) objectias to the Report and
Recommendation of the United States M#gite Judge assigned to the caaéer reviewing the
amended complaint, the Magistrate Judge’pdRieand Recommendation, Plaintiff’'s objections,
the record, and the applicable law, for the fwilog reasons, the Courtiboverrule Plaintiff's
objections, adopt the Report carRecommendation, and dismigdaintiff’'s claims without
prejudice but with prejudice for the purpose of proceettirigrma pauperis

. Background

A. Procedural Background

Plaintiff, a state prisoner hoe in the B.B. “Sixty” Raybur Correctional Center, filed a
complaint pursuant to 42 U.S.C. § 1983 agaimstisiana State Departmeot Corrections and
Warden Sandy McCain, allegingathhe was improperly houséad Administrative Lockdown,
Level 1 since August 14, 2024n January 5, 2016, the Magistrate recommended that this claim

be dismissed as malicious because Plaintiff hadiquely raised this claim in an earlier lawsuit
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before this Court. The Court adopted the Mdistrate’s recommendatiome dismissed that claim
without prejudice to its prosecution Micholas Hebrard v. La. D#. of Corrections, et alNo.
15-5796 (E.D. La}.However, the Court also granted Rtif leave to amend him complaint to
assert an unrelated claim against the Lamigi Department of Corrections, Warden Sandy
McCain, Deputy Warden Keith Bickham, Mikeodd, Augustine Braithwaite, Lisa Ard, “FNU
Travis” and James Leblanc, regarding the demii@ccess to religious materials concerning his
Islamic faith®

On June 2, 2016, Defendants James Lebl&andy McCain, Keith Bickham, Mike Todd,
Augustine Braithwaite and Lisard (collectively, “moving Déendants”) filed a motion for
summary judgmerftPlaintiff opposed the motiohOn November 17, 2016, the Magistrate Judge
issued a Report and Recommendation, recommetiaithe Court grant the motion for summary
judgment, and dismiss Plaintiff's claims agaitiee moving Defendantsitiout prejudice but with
prejudice for the purpose of proceedingforma pauperi§ The Magistrate also recommended
that the Court dismiss Plaintiff's claims agaitise Louisiana Department of Corrections and

“FNU Travis” without prejudice but with prejudice for the purpose of proceedinfprma
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pauperis’ On December 15, 2016, Plaintiff filed objects to the Report and Recommendation.
B. Report and Recommendation Findings

On November 17, 2016, the Magistraledge issued a Repaand Recommendation,
recommending that the Court grant the motiondommary judgment, and dismiss Plaintiff's
claims against the moving Defendants withowdjymlice, but with prejudice for the purpose of
proceedingn forma pauperis! The Magistrate cited the Pois Litigation Reform Act of 1995,
which provides that “[n]o actioshall be brought with respect poison conditions under section
1983 . . . by a prisoner confined in a jail, pris or other correctional facility until such
administrative remedies as are available are exhaust&tié Magistrate noted that the Supreme
Court has held that the exhaustion requiremefitnsndatory” and “applies to all inmate suits
about prison life, whether thegvolve general circumstancespmarticular episodes, and whether
they allege excessive force or some other wrdg.”

In support of their motion for summarydgment, the moving Dendants produced an
affidavit of Cynthia Crain (“Cain”), an Administrative Remedy Procedure Screening Officer at
the Rayburn Correctional CenférThe affidavit stated that @in had personally reviewed the

prison’s records of Plaintiff's administrative grievances and found that he submitted only one
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grievance concerning religiopsiblications, ARP No. RCC-2015-696The Magistrate reviewed
the copies of the records pertaining to thaev@nce, which showed dh Plaintiff filed the
grievance on October 12, 20¥34owever, because Plaintiff afrdy had other grievances pending
in the system, he was informed that his ne@nce was being “backloggdiepursuant to prison
policy.!” The grievance was ultimately considered and denied on April 11,'2@écause
Plaintiff filed his amended complaint on January 26, 2016, while his administrative grievance was
still pending, the Magistrate determined thatil#idid not completelyexhaust his administrative
remedies prior to filing his federal civil agti, and so the moving Defendants were entitled to
judgment as a matter of la\WTherefore, the Magistrate recommas that the claims against the
moving Defendants be dismissedthout prejudice, but withprejudice for the purpose of
proceedingn forma pauperig®

The Magistrate noted that the two remagidefendants, the Louisiana Department of
Corrections and “FNU Travis” were never ser¢eé#lowever, the Magistrate noted that she had
notified Plaintiff that if it wasletermined that the motion forramary judgmenttsould be granted,

his claims against the remaining dedants would fail on this same ba&isAccordingly, the
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Magistrate also recomended that the Cousdua spontedismiss Plaintiff's claims against the
Louisiana Department of Corrections and “FNWvis” without prejudicebut with prejudice for
the purpose of proceediigforma pauperig®
C. Plaintiff's Objections

Plaintiff objects to the Magistrate’s recommendafbRlaintiff avers that he has pointed
to specific evidence in theecord showing that on or abo@pril 8 or 9, 2016, he placed his
administrative grievance in the mailb&xHe contends that Defendants failed to grant him
discovery that he requested, specifically thelitsgcsurveillance camera footage that he asserts
would support his clairff

Il. Standard of Review

A. Review of the Magistratdudge’s Report and Recommendation

When designated by a district court to daesdnited States MagisteaJudge may consider
prisoner petitions challenging tleenditions of confinement amgécommend his/her disposition
to the district court judge in accordance witie Magistrate Judge’s findings of fact and
determinations of law, A district judge “may accept, ject or modify the recommended

disposition” of a Magistrate Judge on a dispositive métf€ne district judge must “determinie
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novo any part of the [Report and Recommenmidtithat has been @perly objected to?®
However, a district court’s review is limited to plarror of parts of the report that are not properly
objected tc®
B. Legal Standard for Summary Judgment

Summary judgment is appropieawhen the pleadings, thesdovery, and any affidavits
show that “there is no genuine dispute as to artgmahfact and the movant is entitled to judgment
as a matter of law** When assessing whether a dispute asnip material fact exists, the court
considers “all of the evidence inetihecord but refrains from maig credibility determinations or
weighing the evidence’® All reasonable inferences are drawn in favor of the nonmoving party,
but “unsupported allegations or affidavits tegf forth ‘ultimate or conclusory facts and
conclusions of law’ are insufficient to eithgrpport or defeat a moti for summary judgmeng®
If the record, as a whe| “could not lead a rational trier fz#ct to find for the non-moving party,”
then no genuine issue of fact exists and the ngppiarty is entitled toudgment as a matter of

law.* The nonmoving party may notsteupon the pleadings, but mudéntify specific facts in

29 Fed. R. Civ. P. 72(b)(3).

30 See Douglass v. United Servs. Auto. AsenF.3d 1415, 1428-29 (5th Cir. 1996) (en basuperseded
by statute on other ground®8 U.S.C. § 636(b)(1) (extending time to file objections from ten to fourteen days).

31 Fed. R. Civ. P56(a);see also Celotex Corp. v. Catret77 U.S. 317, 322-23 (198@)tle v. Liquid Air
Corp., 37 F.3d 1069, 1075 (5th Cir. 1994).

32 Delta & Pine Land Co. v. Nationwide Agribusiness Ins, 680 F.3d 395, 398-99 (5th Cir. 2008).
33 Galindo v. Precision Am. Corpr54 F.2d 1212, 1216 (5th Cir. 198biftle, 37 F.3d at 1075.

34 Matsushita Elec. Indus. Co. v. Zenith Radi@5 U.S. 574, 586 (1986).



the record and articulate the precise manner in which that evidence establishes a genuine issue for
trial.®®

The party seeking summary judgment alwayarehe initial respoiislity of informing
the Court of the basis for its motion and identifyithose portions of theecord that it believes
demonstrate the absence of agjae issue of material fat.Thereafter, the nonmoving party
should “identify specific evidere in the record, and articulatprecisely howthat evidence
supports his claim¥.To withstand a motion for summajydgment, the nonmoving party must
show that there is a genuine issue forl tdg presenting evidencef specific fact$® The
nonmovant’s burden of demonstragia genuine issue of materiaktt is not satisfied merely by
creating “some metaphysical doubt as to the natéacts,” “by conclusory allegations,” by
“unsubstantiated assertions,” tsy only a scintillaof evidence.® Rather, a factual dispute
precludes a grant of summarydgment only if the evidence sifficient to permit a reasonable
trier of fact to find for the nonmoving party. Hearsay evidence and unsworn documents that cannot
be presented in a form that would be admissible in evidence at trial do not qualify as competent

opposing evidenc?.

35 SeeCelotex 477 U.S. at 329Ragas v. Tenn. Gas Pipeline Cb36 F.3d 455, 458 (5th Cir. 1998).
36 Celotex 477 U.S. at 323.
37 Forsyth v. Barr 19 F.3d 1527, 1537 (5th Cir. 1994%rt. denied513 U.S. 871 (1994).

3 Bellard v. Gautreaux675 F.3d 454, 460 (5th Cir. 2012) (citidgderson v. Libertyd77 U.S. 242, 248—
49 (1996)).

39 Little, 37 F.3d at 1075.
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I1l. Law and Analysis

Plaintiff objects to tB Magistrate’s finding tt his claim concerning denial of access to
religious materials should be dismissed because he did not fully exhaust his administrative
remedie$! The Magistrate found that Plaintiff haitel an administrativgrievance on October
12, 2015, which was denied on April 11, 232 8ecause Plaintiff filed his amended complaint on
January 26, 2016, while his administrative griemeawas still pending, the Mégstrate determined
that Plaintiff did not completely exhaust his adrsirative remedies prior fding his federal civil
action, and so the moving Defendants watitled to judgment as a matter of I&n response,
Plaintiff avers that he has pointemspecific evidence ithe record showing that on or about April
8 or 9, 2016, he placed his administrative grievance in the médftbox.

The Prison Litigation Reform Act of 1995 (“IRA”) provides that “[n]o action shall be
brought with respect to prison cotidns under section 1983 of this title, or any other Federal law,
by a prisoner confined in any jail, prison, oh&t correctional facilityuntil such administrative
remedies as are available are exhausteth’Porter v. Nusslethe Supreme Court held that the
exhaustion requirement is “mandatory,” and “appt@ all inmate suitsteut prison life, whether
they involve general circumstances or particaf@isodes, and whether they allege excessive force

or some other wrong'®
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The Fifth Circuit has held that “[d]istrict cagrhave no discretion to excuse a prisoner’s
failure to properly exhaust the prison grievance process before filing their complaint. Itis irrelevant
whether exhaustion is achieved during the fdgexeceeding. Pre-filing exhaustion is mandatory,
and the case must be dismissed if availadleinistrative remedies were not exhaustédihe
Fifth Circuit has recognized that “[b]ly choositg file and purse his suit prior to exhausting
administrative remedies as required, [the pifijrsought relief to which he was not entitled”
justifying a dismissal with prejudé for the purpose of proceedimgforma pauperi$® However,

“a prisoner who has had his claim dissed for failure to exhaust should be able to pay in advance
to refile his claim after exhaustioi®’Accordingly, if an inmate files in federal court @mnforma
pauperis complaint containing claims that haveot been exhausted through available
administrative remedies, those ahai should be dismissed withqutejudice, but with prejudice

for the purpose of proceedingforma pauperigpursuant to 28 U.S.C. § 1915.

Plaintiff filed an administrative grievano& October 12, 2015, whiatas denied on April
11, 2016. Because Plaintiff fled his amended complaint on January 26, 2016, while his
administrative grievance was still pending, Pléimtid not completely ¥haust his administrative
remedies prior to filing his federal civil aoti, and so the moving Defendants were entitled to
judgment as a matter of law. Even taking Plairgitissertion that on or about April 8 or 9, 2016,

he placed his administrative grievance in thelboa as true, he wouldot have exhausted his

47 Gonzalez v. Sear02 F.3d 785, 788 (5th Cir. 2012).

48 Underwood v. Wilsgn151 F.3d 292, 296 (5th Cir.1998)erruled on other grounds as recognized in
Gonzalez v. Sear02 F.3d 785, 788 (5th Cir. 2012).

49 Morris v. Powel) 244 F.3d 133 (2000) (citindnderwood 151 F.3d 292).

S0Wiley v. Mangrum146 F. App’x 757 (5th Cir. 2005) (citingnderwood 151 F.3d at 296).



administrative remedies before filing his ameahdemplaint. Accordingly, on de novo review, the
Court adopts the Magistrate’s recommendati@t the moving Defendants’ motion for summary
judgment be granted and Plaintiff's claim thattes denied access to legal materials be dismissed
without prejudice, but with prejuck for the purpose of proceedimgforma pauperigpursuant to

28 U.S.C. § 1915.

The Magistrate correctly noted that titeo remaining defendants, the Louisiana
Department of Corrections and “FNU Traviglere never served. On September 9, 2016, the
Magistrate notified Plaintiff that it was determined that theotion for summary judgment should
be granted, his claims against the remaining defendants would thisame basis and that she
was considering also granting summary judgnseatspontén favor of the Louisiana Department
of Corrections and “FNU Travis! “Federal District Courts are empowered to enter summary
judgmentsua sponteso long as the losing pgrhas ten days notice toroe forward with all of
its evidence in opposimn to the motion > Plaintiff's claims against the Louisiana Department of
Corrections and “FNU Travis” also fail because Plaintiff failed to completely exhaust his
administrative remedies before filing suit. ThedWrate gave Plaintiff an opportunity to come
forward with evidence in opposition, and he faitedlo so. Accordinglyon de novo review, the
Court adopts the Magistratelecommendation that Plaintiff’'slaims against the Louisiana
Department of Corrections and “FNU Travis” be dismissed without prejudice, but with prejudice

for the purpose of proceedingforma pauperigpursuant to 28 U.S.C. § 1915.
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V. Conclusion

For the foregoing reasons, the Court ddogthe Magistrate Judge’s Report and
Recommendation. Accordingly,

IT IS HEREBY ORDERED that Plaintiff's objections ar®VERRULED ;

IT IS FURTHER ORDERED that the CourADOPTS the Report and Recommendation
issued by the Magistrate Judge;

IT IS FURTHER ORDERED that the moving Defendants’ motion for summary
judgment (Rec. Doc. 21) SRANTED and that Plaintiff's claims against James LeBlanc, W.S.
“Sandy” McCain, Keith Bickham, Mike Todd, Augiirse Braithwaite, and Lisa Ard are dismissed
without prejudice, but with prejuck for the purpose of proceedimgforma pauperipursuant to
28 U.S.C. § 1915.

IT IS FURTHER ORDERED that Plaintiff's claims againshe Louisiana Department of
Corrections and “FNU Travis” alsare dismissed without prejudi, but with prejudice for the
purpose of proceedirig forma pauperigpursuant to 28 U.S.C. § 1915.

NEW ORLEANS, LOUISIANA, this 19th day of January, 2017.

}LM&ZZZ)

NANNETTE J
UNITED STATES DISTRICT JUDGE
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