Kidd v. Candy Fleet, LLC Doc. 51

UNITED STATES DISTRCT COURT
EASTERN DISTRICT OH.OUISIANA

DERMORIS KIDD CIVIL ACTION
VERSUS NO. 16-71
CANDY FLEET, LLC SECTION “R” (3)

ORDER AND REASONS

Before the Court is defendant Candy Fleet, LL@8tion for summary
judgment on the issue of maintenance and cure.lBaxthe Court finds that
defendant has established its defense urMeCorpen v. Cent. Gulf S.S.

Corp., 396 F.2d 547 (5th Cir. 1968), the Court GRANTSeshelant’s motion.

l. BACKGROUND

A. Injury
Plaintiff Dermoris Kidd began working as a deckhafod defendant

Candy Fleet, LLC in March, 201 On November 1, 2014 Kidd wagorking
aboard one of Candy Fleet’s vessels, the M/V CANETRIPE, undeCaptain

Josiah Boudreau%. Boudreaux assigned Kidd the task of cleaning the

1 R. Doc. 231 at 5.
2 Id. at 1.
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CANDY STRIPE'’s engine room using Alumd&rite, a cleaning solvent
Boudreaux helpedleanthe engine room for a period of time, and then left
Kidd, who continued cleaning on his ownAfter several hours in the engine
room, Kidd reported to Boudreaux that he fel®ill.

The following day, Kidd visited Urgent Care of Mag Cityin Morgan
City, Louisianaé A doctor at Urgent Care diagnosed Kidd with (1)
“Respiratory Conditions due to Fumes and Vaporg) Asthma, and (3)
Asthma with “Acute Exacerbatiort."Following treatment, Kidd was cleared
to “return to work with no restrictions”

On February 19, 2®] approximately three months after the Aluma
Brite incident,Kidd was working on the M/V CANDY MACHINE, another
Candy Fleet vessél. Kidd alleges thatshortly afteraccidentallyinhaling
diesel fumesproduced bythe vessels engine, he was instructed to pull a
ropel® According to Kidd, he began pulling the rope, butiakly felt weak

and unable to brea&®! The following day, Kidd was treated dieche
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Regional Medical Center, diagnosed with bronchoapasd bronchitis, and
prescribedalbuterol, prednisone, and zithrom®&xTwo days later, Kidd was
admitted as a patient at the Emergency DepartmeRtavidence Hospital
in Mobile, Alabama!3 Kidd was diagnosed with Asthma and Expiratory
Wheezing, and advised to continue taking albutand zithromax#

Following his treatment at Teche Regioremld Providence, Candy
Fleet referred Kidd to Dr. William Schulte, a pulmaogist> In his initial
report, Dr. Schultstated:

| am not sure what is going on, whether he hasrastior not.

The inhalation injury does not sound severe enotmthave

caused this problem. | cannot explain thdicuflty with the rope

this far ait from the inhalation injury without problems in

between. The nocturnal coughing could be asthnteave told
him | am not sure whether he has reflux or asthmhbaoth 16

On May 6, 2A5, Dr. Schulte stated that he felt Kidd had achtemaximum
medical improvement and did not need any furtheatmentt’
Sometime after receiving this diagnosis from Drh&ite, Kidd visited

Dr. John Hamilton, a practitioner in the field odcupational mediciné
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Dr. Hamilton disagreed with Schulte’s diagnosesd anstead diagnosed
Kidd with reactive airway dysfunction syndrome (R8]) a form ofchronic
asthma caused l¢idd’s exposure to Alum&rite.19

On January 7, 201&idd filed this suit20 In his Jones Act complaint,
Kidd alleges negligence, unseaworthiness, wrondknial of maintenance
and cure, and wrongful terminati¢h Kidd seeks damages for bodily injury
and disfigurement, pain and sufferingndmedical expense®.

B. Kidd’s Medical History

Before being hired by Candy Fleet, Kidd filled caitjob application
form and a medical questionnai#®. In response to questions on the
application form, Kidd stated that he had completied twelfth grade, had
graduated from high school, and had never recewerker’s compensation
benefits?4 These statements wefalse25 In fact, Kidd left school after
completing the ninth grade, and received workersiygensation benefits

after suffering a back injury anaearlierjob.26

19 Id. at 4,8.
20 R. Doc. 2.
21 Id. at 4-5.
22 Id. at 6.
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On his medical questionnaire, Kidd was asked whetiteehad “ever
had injury or disease” to his chest or lurtgdde was also asked wlbher he
hadever had or experienced “respiratory diseasesronbhitis28 Finally,
Kidd was asked whether he haglver sustained any type of disability, injury,
or disease,” “ever had or experienced any otheuriep or diseases not
discussed aboveor “ever been a patient in a hospitéat.”Kidd answered
“no” to all of these question®. The parties disputewhetherthese answers
were truthful.

In support of its contention that Kidd withheld meal information,
Candy Fleet points to Kidd’s medical records fralactorsvisits in 2009
2010, and 20151n 2009, Kidd was treated at the Emergency Depantnoé¢
Providerce HospitaPl  According to the associated records, Kidd
complained of a cough, a sore throat, and chegst.f¥aKidd rated his pain

as a fie on a ondo-ten scalet3 Under “clinical impression” the treating
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28 Id.

29 Id. at 4-5

30 Id. at 3-5.

31 R. Doc. 197 at 1619.
32 Id. at 19

33 Id.



physician wrote “URI,” which the parties agree inalies a diagnosis of
Upper Respiratory Infectio®

Medical records fsm Springhill Medical Centeranother Mobile
hospital] showthatin 2010 Kidd presented at the Emergency Room with
‘moderate sevex [sic] intermittent shortness of breath beginnisgveral
days prior to arrivat3s The doctor noted that Kidd's condition was
“aggravated by anxiety?® The records further state that Kidd'shief
complaint” was “difficulty breathing” and that Kidtstate[d] he has [sic]
trouble with this for the past couple yeaks.A doctor at Springhill Medical
diagnosedidd with dyspne&g and prescribed lorazepam for anxiéty.

Finally, Candy Fleet cadl attention torecords from Kidd's post
incident visit to Providence Hospital on Februag;, 2015. The “clinician
history” section ofthe Emergency Department resoiad this visit state that

Kidd “has a prior history of asthma,” “[h]Jad asthma a chill but ‘outgrew’

34 Id. at 18.
35 Id. at 1.

36 Id.

37 Id. at 4.

38 “Shortness obreath, a subjective difficulty or distress in btieiag,
usually associated with disease of the heart og$yeccurs normally during
intense physical exertion or at high altitude.’e&taris Medical Dictionary
274360 (Nov. 2014)

39 R. Doc. 197 at 3.



it,” and “presents with a history of mild shortnesfsbreath at rest4® The
records further suggest that, upon discharge, Ketetived “Easyto- Read”
discharge instructions explaining asthma and ite ¢a

Kidd denies that these madil records demonstrate that he falsified
his medical questionnaire. Kidd describes the 20l0@ss as “like the
common cold” and the 2010 illness as “an episodsladrtness of breath
associated with holiday anxiety?’Kidd further denies ever beingagjnosed
with asthma prior to the Alum&rite incident and maintains that any
notation in his records of childhood asthma areistake43

Candy Fleet now moves to dismiss Kidd’s claimsviwongful denial of
maintenance and curé. Candy Fleet argues that Kidd intentiolyal
withheld material medical information with a causannection to his
current injury and that, undéicCorpen v. Cent. Gulf S.S. Cor396 F.2d
547 (5th Cir. 1968) this concealment excuses Candy Fleet from its

maintenance and cudligation.

40 Id.at 21.
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1. LEGAL STANDARD

Summary judgment is warranted when “the movant shtvat there
IS no genuine dispute as to any material fact drglhovant is entitled to
judgment as a matter of law.” Fed. R. Civ. P. 566ze alscelotex Corp. v.
Catrett, 477 U.S. 317, 3223 (1986) Little v. Liquid Air Corp, 37 F.3d 1069,
1075 (5th Cir. 1994). When assessing whether puies as to any material
fact exists, the Court considers “all of the evidem the record but refrain|[s]
from making credibilitydeterminations or weighing the evidencd®glta &
Pine Land Co. v. Nationwide Agribusiness Ins.,G30 F.3d 395, 3989
(5th Cir. 2008). All reasonable inferences are varain favor of the
nonmoving party, but “unsupported allegations ofidalvits setting forth
ultimate or conclusory facts and conclusions a¥’lare insufficient to either
support or defeat a motion for summary judgmen®alindo v. Precision
Am. Corp, 754 F.2d 1212, 1216 (5th Cir. 198%ge also Little37 F.3d at
1075. “No genuine dispute of fact exists if theoed taken as a whole could
not lead a rational trier of fact to find for themmoving party.” EEOC v.
Simbaki, Ltd.767 F.3d 475, 481 (5th Cir. 2014).

If the dispositive issue is one on which the movpegty will bear the
burden of proof at trial, the moving party “mustee forward with evidence

which would entitle it to a directed verdict if thevidence went



uncontroverted at trial.Intl Shortstop, Inc. v. Rally’s, Inc939 F.2d 1257,
1264-65 (5th Cir. 1991) The nonmoving party can then defeat the motipn b
either countering with evidence sufficient to demstmate the existence of a
genuine dispute of material fact, or “showing ththte moving party’s
evidence is so sheer that it may not persuade ¢hearable factfinder to
return a verdict in favor of the moving partyld. at 1265.

If the dispositive issue is one on which the nonmgwarty will bear
the burden of proof at trial, the moving party msatisfy its burden by
merely pointing out that the evidence in the recasdinsufficient with
respect to an essential element of the nonmovingyjgaclaim. See Celotex
477 U.S. at 325. The burden then shifts to themowing party, who must,
by submitting or referring to evidence, set outd@pe facts showing that a
genuine issue existsSee idat 324. The nonmovant may not rest upon the
pleadings, but must identify specific facts thataddish a genuine issue for
trial. See, e.qg., id Little, 37 F.3d at 1075 (“Rule 5 andateghe entry of
summary judgment, after adequate time for discovemyg aipon motion,
against a party who fails to make a showing sudfidi to establish the
existence of an element essential to that paragecand on which that party

will bear the burden of proof at tlia(quoting Celotex 477 U.S. at 322)).



1. DISCUSSION

Seamen have a right to maintenance and cure farigg that they
suffer in the course of their service on a veseggardless of whether the
shipowner was at fault or the vessel was unseaworthee ODonnell v.
Great Lakes Dredge & Dock Ca318 U.S. 36, 412 (1943) “Maintenance”
Is the right of a seaman to food and lodging ibleeomes injured during the
course of fulfilling his duties to the shigeeAtl. Sounding Cov. Townsend
557 U.S. 404, 413 (2009%Cure” is the right to necessary medical services.
Id. Before a plaintiff can recover maintenance and cheebears the burden
of alleging and proving the following facts: (a)sl@ngagement as a seaman;
(b) thathis illness or injury occurred, was aggravatedmanifested itself
while in the ship’s service; (c) the wages to whidhhmay be entitled; and (d)
the expenditures or liability incurred by him foreghicines, nursing care,
board, and lodging.See Fostewnv. Brian's Trans. Serv., et al1993 WL
114528, at *2 (E.D. La. 1993) (citing Martin Nory@The Law of Seame®
26.21at 53 (Supp. 1992)).

Maintenance and cure may be awarded “even wheres¢henan has
suffered from an illness prexisting his employment."McCorpen v. Cent.
Gulf S.S. Corp.396 F.2d at 548Yet, there is a “general principle that it will

be denied where he knowingly or fraudulently corigduas illness from the
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shipowner.”ld.; see also Bodden v. Profl Divers of New Orleans,.|2001
WL 1223589, at *2 (E.D. La. 2001) (discussingcCorpen defense).
Specifically,if the shipowner requires a prospective seaman to ngoda
pre-hiring medical evaluation, and the seaman eithetenmnionally
misrepresents or conceals material medie&@td, then the seaman is not
entitled to an award of maintenance and cusee McCorpen396 F.2d at
549. For a slpowner or employer to rely otheMcCorpendefensdo deny
a seaman’s maintenance and cure claim, the emplmoyest establish: (1)
that theseaman has intentionally misrepresented or condeakdical facts;
(2) the misrepresented or concealed facts were natw the employer’s
hiring decision; and (3) there exists a causal logtween the prexisting
disability that was concealed andetkisability suffered during the voyage.
Id; see also Brown v. Parker Offshore Drilling10 F.3d 166, 171 (5th Cir.
2005) (findingMcCorpendefense established). Here, the Court finds that
Candy Fleehas established each element of its defense ukad€brpen
I. Intent to Conceal

As noted above, Kidd completed a pemployment medical
guestionnaire beforbe washired by Candy Fleet On thequestionnaire,
Kidd was asked: (1) “Have you ever had injury or diseasgour. . . Chest or

Lungs?”; (2) “Have you ever had or experiencedRespiratory Diseases?”
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(3) “Have you ever been a patient in a hospita&id (4 “Have you ever
sustained any type of disability, injury, or dise@%> Kidd answered “no” to
eachof these question%.

Discovery in this case reveals that all of the abdeclarations were
untrue.Kidd maintains that the detailed description ofthgddhood asthma
diagnosis in the Providence Hospital records isiatake. But even taking
Kidd at his word it remains undisputed that Kidd sought emergenonro
care for breathing problems on two separate occasidhe was, therefore,
indisputably a patient in a hospital. He walkqg on both occasions,
diagnosed with a disease or injury and prescribediication as treatment.
Furthermore, the notation in the Springhill recordisat Kidd had
experienced similar issues for several years, whdchd does not dispute,
suggests that these visits were not isolated indisle

Critically, the Fifth Circuit has held that “thententional concealment’
element does not require a finding of subjectivient.”Brown, 410 F.3d at
174. Rather, “[flailure to disclose medical information an interview or
guestionnaire that is obviously designed to efaith informaibn [] satisfies

the intentional concealment’'requiremenid’ Intentional concealment can

45 R. Doc. 194 at 34.
46 Id.
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thus be established as a matter of land. BecauseCandy Fleethas
demonstrated thafidd withheld pertinent medical information requested
as part of its appdation processCandy Fleehas satisfied the first prong of
its McCorpendefense.
I Materiality
If an employer asks a specific medical questioraorapplication, and
the inquiry is rationally related to the applicanphysical ability to perform
his job duties, the information is material for tharpose of théMcCorpen
analysis.ld. at 175.Here, Candy Fleet's medical questions were botltifipe
and rationally related to Kidd’s position as a deakd. Candy Fleet has
therefore satisfied that meriality prong.
ii.  Causal Link
Under the causal relationship prong, the preseprinneed not be
identical to a previous injury. “All that is reqeid is a causal link between
the preexisting disability that was concealed and the kit incurred
during the voyage."Brown,410 F.3d at 176 (quotinQuiming v. Intl Pac.
Enters., Ltd,. 773 F. Supp. 230, 236 (D. Ma1990)). The test applied ia6t
a causatioranalysis in the ordinary senselbhnson v. Cenac Towing, Inc.
599 F. Supp. 2d21, 728 (E.D. La. 2009)Rather, “theMcCorpendefense

will succeed if the defendant can prove that theinjury and the new injury
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affected the same body partd. (citing Brown, 410 F.3d at 176)see also

W eatherford v. Nabors Offshore CoriNo. 03-0478, 2004 WL 414948, at
*3 (E.D. La. Mar. 3, 2004) In this case, the causal link between Kidd’s
injuries is clear. His primary symptoms, shortnes$reath and trouble
breathing, are identical in 2009, 2010, and todayen if his 2010 illness
exhibited a psychological componerihe disease or injurin all three cases
plainly affectedKidd’s chest and lungs. Candy Fleet has therefore et t

causal link prong.

IV. CONCLUSION
Candy Fleet has demonstrated that there existsenaige dispute as
to any fact material téhe three prongs ats McCorpendefense. Candy
Fleets motion for partialsummary judgmenas to claims for maintenance

and curdas thereforeGRANTED.

New Orleans, Louisiana, thi®3rc _day ofNovember, 2016

_,s{éd_f_%eﬁg___

SARAH S. VANCE
UNITED STATES DISTRCT JUDGE
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