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UNITED STATES DISTRCT COURT
EASTERN DISTRICT OH.OUISIANA

DERMORIS KIDD CIVIL ACTION
VERSUS NO. 16-71
CANDY FLEET, LLC SECTION “R” (3)

ORDER AND REASONS

Defendant Candy Fleet, LLC moves to exclude theppsed testimony
of plaintiff Dermoris Kidd's expert withess Ddohn Hamilton Candy Fleet
argues that Kidd has failed to meet his burdenhtowsthat Dr.Hamilton’s
opinions are reliable under Federal Rule of Evide@02 andDaubert v.
Merrell Dow Pharm., Ing.509 U.S. 579 (1993)he Courtfinds that Kidd
has met his burden und@&aubert andCandy Fleet's motions therefore

denied

l. BACKGROUND

A.lnjury
Plaintiff Dermoris Kidd began working as a deckhafiod defendant

Candy Fleet, LLC in March, 2014 On November 1, 2014 Kidd was working

1 R. Doc. 231 at 5.
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aboard one of Candy Fleet’s vessels, the M/V CANETRIPE, under Captain
Josiah Boudreau%. Boudreaux assigne&idd the task of cleaning the
CANDY STRIPE’s engine room using Aluma Brite, a aseng solven®
Boudreaux helped clean the engine room for a peoicime, and then left
Kidd, who continued cleaning on his ownAfter several hours in the engine
room,Kidd reported to Boudreaux that he felt3ll.

The following day, Kidd visited Urgent Care of Mag City in Morgan
City, Louisianaé A doctor at Urgent Care diagnosed Kidd with (1)
“Respiratory Conditions due to Fumes and Vapor8)' Asthma, and (3)
Asthma with “Acute Exacerbation”.”Following treatment, Kidd was cleared
to “return to work with no restrictions.”

On February 19, 2015, approximately three montherathe Aluma
Brite incident, Kidd was working on the M/V CANDY MCHINE, another
Candy Féet vessel. Kidd alleges that, shortly after accidentally inimgl

diesel fumes produced by the vessel's engine, he iwatructed to pull a

Id. at 1.

Id. at 2.

Id.
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ropel® According to Kidd, he began pulling the rope, butdakly felt weak
and unable to breathi¢. The following day, Kidd was treated at Teche
Regional Medical Center, diagnosed with bronchospasd bronchitis, and
prescribed albuterol, prednisone, and zithror?akwo days later, Kidd was
admitted as a patient at the Emergency DepartmeRtavidence Hospital
in Mobile, Alabama3 Kidd was diagnosed with Asthma and Expiratory
Wheezing, and advised to continue taking albutana zithromax3#

Following his treatment at Teche Regional and Rtewmice, Candy
Fleet referred Kidd to Dr. William Schulte, a pulmaogig.%> In his initial
report, Dr. Schulte stated:

| am not sure what is going on, whether he hasrastlor not.

The inhalation injury does not sound severe enotmglhave

caused this problem. | cannot explain the diffigwiith the rope

this far out fromthe inhalation injury without problems in

between. The nocturnal coughing could be asthnteave told
him | am not sure whether he has reflux or asthmiacah 16

On May 6, 2015, Dr. Schulte stated that he feltKitad achieved maximum

medical improvemenand did not need any further treatmént.
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Sometime after receiving this diagnosis from Drh&ite, Kidd visited
Dr. John Hamilton, a practitioner in the field ofcupational mediciné
Dr. Hamilton disagreed with Schulte’s diagnosesd anstead diagnsed
Kidd with reactive airway dysfunction syndrome (R3] a form of chronic
asthma caused by Kidd’s exposure to Aluma BHte.

On January 7, 2016, Kidd filed this sdftin his Jones Act complaint,
Kidd alleges negligence, unseaworthiness, wrond&rid of maintenance
and cure, and wrongful terminaticéh Kidd seeks damages for bodily injury
and disfigurement, pain and suffering, and medesglenses?

B. Opinion of Dr.John Hamilton

Dr. John Hamilton serves as Medical Director at Infirmary
Occupational Health, PC in Mobile, Alabarda.Dr. Hamilton has 21 years
of experience as a futime occupational medicine physician, and is board
certified in the fields of internal medicine, premative medicine and
occupational medicin& Dr. Hamilton attendedmedical school at the

University of Mississippi, completed a residencydallowship at the Mayo

18 R. Doc. 233 at 2.
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Clinicin Minneapolis, and earned aassterdegrean Public Health, with an
emphasis in Environmental and Occupational Hedltdm the Universityof
Minnesota?®

As noted, Dr. Hamilton treated Kidd for the respory distressat the
center ofthe this lawsuiDr. Hamilton diagnosed Kidd with reactive airways
dysfunction syndroméRADS) or irritant induced asthma causbgKidd’s
exposure to Alura Brite on the CANDY STRIPE¢ Kidd has designated Dr.
Hamiton as a “nonretained” expert,andhas indicated that Dr. Hamilton
will testify:

that Mr. Kidd experienced significant physical inigs,

Impairments, pain, emotional distress, and otheyspial and

financial damages and to testify regarding past datire

medical treatment and reasonable and necessary caledi
expenses as a result of the injuries he sustaimetth® job2?

Candy Fleet now moves to exclude Dr. Hamilton'stiesny as

unreliableunder Rule 702 anBaubert.

I[I. LEGAL STANDARD
When expert testimony offered by one party is sabje aDaubert

challenge, the Court must act as a “gatekeeper’eunffederal Rule of

25 R. Doc. 315 at 2.
26 R. Doc. 312 at 8.
27 R. Doc. 322 at7-8.



Evidence 702. A district court has considerable discretion to ador
exclude expert testimony under Rule 702ee Gen. Elec. Co. v. Joiné&22
U.S. 136, 13839 (1997);Seatrax, Inc. v. Sonbeck Intl, In200 F.3d 358,
371 (5th Cir. 2000). Rule 702, which governs thiemassibility of expert
witness testimony, provides:

A witness who is qualified as an expert by knowledgkill,

experience, training, or education may testify me form of an

opinion or otherwise if: (a) the expert’s sciemdjfiechnical, or

other specialized knowledge will help the trier of fact t

understand the evidence or to determine a fac¢sae; (b) the

testimony is based on sufficient facts or datatli@ testimony is

the product ofreliable principles and methods; &hdhe expert

has reliably applied the principles and methoddfacts of the

case.

Fed. R. Evid. 702.

In Daubert v. Merrell Dow Pharmaceuticals, Inthe Supreme Court
held that Rule 702 requires the district courttbas a gatekeeper to ensure
that “any and dlscientific testimony or evidence admitted is natly
relevant, but reliable.” 509 U.S. at 58%e also Kumho Tire Co., Ltd. v.
Carmichael] 526 U.S. 137, 147 (1999) (clarifying that thBaubert
gatekeeping function applies to all forms of expt@gtimony). The Court’s

gatekeeping function thus involves a twart inquiry into reliability and

relevance.



First, the Court must determine whether the prefferexpert
testimony is reliable. The party offering the testny bears the burden of
establishing its reliability by a preponderancehd evidenceSee Moore v.
Ashland Chem. In¢l51F.3d 269, 276 (5th Cir. 1998). The relialilnquiry
requires the Court to assess whether the reasowmmgnethodology
underlying the expert’s testimony is vali®ee Daubert509 U.S. at 59:B3.
The aim is to exclude expert testimony based meorlgubjective bedf or
unsupported speculatiorfee id at 590.

The Court inDaubertarticulated a flexible, no®xhaustive, fivefactor
test to assess the reliability of an expert’s melogy: (1) whether the
expert’s theory can be or has been tested; (2) mdrethetheory has been
subject to peer review and publication; (3) the wnoor potential rate of
error of a technique or theory when applied; (4 tbxistence and
maintenance of standards and controls; and (5)diégree to which the
technique or theory has ée generally accepted in the scientific community.
Id. at 59395. The Supreme Court has emphasized, howevet, tthese
factors “do not constitute a ‘definitive checklmttest.” Kumhq 526 U.S. at
150 (quotingDaubert 509 U.S. at 593). Rather, tligt courts “must have
considerable leeway in deciding in a particular ecdsow to go about

determining whether particular expert testimonyediable.” 1d. at 152.



Courts have also considered whether experts ar@'psing to testify about
matters graving naturally and directly out of research thewéd&onducted
independent of the litigation, or whether they hdeeeloped their opinions
expressly for purposes of testifyindgQaubert v. Merrell DowPharms., Ing.

43 F.3d 1311, 1317 (9th Cir. 1995), ether the expert has adequately
accounted for obvious alternative explanatiosse Claar v. Burlington
N.R.R, 29 F.3d 499 (9th Cir. 1994), and whether the ekgis being as
careful as he would be in his regular professiowalk outside his paid
litigation consulting,"Sheehan v. Daily Racing Form, Ind04 F.3d 940,
942 (7th Cir. 1997).

Experttestimony “must be reliable at each and every steplse it is
iInadmissible. The reliability analysis applies dabh aspects of an exqt’s
testimony: the methodology, the facts underlying gxpert’s opinion, the
link between the facts and the conclusiehalia.” Knight v. Kirby Inland
Marine Inc, 482 F.3d 347, 355 (5th Cir. 2007) (citation orad). “Where
the expert’s opinion idased on insufficient information, the analysis is
unreliable.”Paz v. Brush Engineered Materials, Ing§55 F.3d 383, 388 (5th
Cir. 2009).

In Joiner, the Supreme Court explained that “nothing in erth

Daubertor the Federal Rules of Evidence requiresigtrict court to admit



opinion evidence that is connected to existing datyy by theipse dixitof
the expert.” 522 U.S. at 146. Rather, “[a] cooray conclude that there is
simply too great an analytical gap between the damta the opinion
proffered.” 1d.; see also LeBlanc v. Chevron USA, |396 F. Appx 94, 98
(5th Cir. 2010).

Ifthe Court is satisfied that the expert’s testmyas reliable the Court
mustthendetermine whether the experéimalysisis relevant. The question
here is whethethe reasoning or methodology “fits” the factsloé case and
will thereby assist the trier of fact to understahe evidence See Daubert
509 U.S. at 591. ‘[FJundamentally unsupported”mdpns “offer[] no expert
assistance to thfrier of fact]” and should be excludedGuile v. United

States 422 F.3d 221, 227 (5th Cir. 2005) (citiNiferbo, 826 F.2d at 422).

I1l. DISCUSSION
Candy Fleet argues that Dr. Hamilton’s proposeditesny must be
excluded for four reasons: (1) Dr. Hamilton is incEct in asserting that a
Diffusing Capacity of the Lungs for Carbdvionoxide (DLCO) test can be
used to diagnose RADS; (2) Dr. Hamilton has neveated another patient
for an Aluma Brite inhalation injuryand is not qualified to opine on

causation in this casg3) Dr. Hamilton did not consider Kidd’s alleged



history of asthma, acid reflux, and smoking; anfigdrors in Dr. Hamilton’s
records undermine his opinion. The Court considersstharguments in
turn.

I Dr. Hamilton’s Reliance onheDLCOtest

Candy Stripe argues that Dr. Hamilton’s diagnosss uinreliable
because he relies dhe results o0& DLCO testto diagnose Kidd with RAB
and that method is not supported by scientific litemrae. A DLCO test
‘measures the ability of the lungs to transfer fyasn inhaled air to the red
blood cells in pulmonary capillaries®’In support ofits argument, Candy
Fleet points to a letter from iswn expert, Dr. Schulte, in which he states
that “diffusing capacity is not a diagnostic crierfor Reactive Airway
Dysfunction Syndrome?® Candy Fleet also calls attention to the entry on

RADS from UpToDate, a physician’s reference guida&ttDr. Hamlton refers

28 R. Doc. 29-3 at 28.

29 R. Doc. 293 at 26. Kidd argues that Candy Fleet’s contact with Dr.
Schulte violated doctepatient privilege Specifically, Kidd allegeshat this
contact “violates Louisiana law,” and Kidd citeslphouisiana state court
opinions in support ofits argument. R. Doc. 36at In this Jones Act case
however, the Court applies federal admiralty l&vee, e.g.Moragne v.
States Marine lnes, Inc. 398 U.S. 37%1970).“[T]here is no doctofpatient
privilege under federal law.United States v. Moot&®70 F.2d 48, 50 (5th
Cir. 1992) see alsdReid v. MooreMcCormack Lines, Inc49 F.R.D. 91, 93
(S.D.N.Y. 1970)(finding “no suggestion thtaadmiralty law recognizes a
physicianpatient privilegé). Kidd’'s attempt to invoke Louisiana doctor
patient privilege therefore falils.

10



to in his deposition testimordy. Candy Fleet maintains that the UpToDate
entryundermine®r. Hamilton’s testimony because it does not li&dD as
a diagnostic criteria for RADS.

Candy Fleet plainly misstates the evidence wheasgerts thabDr.
Hamilton relied on the DLCO test as the “sole ba&s his opinion that
exposure to Aluma Brite caused Kidd to develop RADSrritant induced
asthma. In fact, Dr. Hamilton testified that, ilmgnosing Kidd: “l used the
whole conglomeration of evything, you know, all my years of medical
experience, my interview with him, my review of fllose medical records?”
Specifically—n addition to the DLCO tests, the patient intewjeand his
own experienceDr. Hamilton relied on pulmonary function tss chest x
rays, and Kidd’s response to steroid treatm®&nCandy Fleet presents no
evidence or authority suggesting that this collectof sources is inadequate
to support a diagnosis by a treating physicia@n the contrary, the
UpToDate entry on RADS lists pulmonary functionteeand chest imaging
as relevant to diagnosintfpe condition33 The entry further states that a

diagnosis of RADS is based on: (1) “[a] historyacfite exposure to an irritant

30 Id. at 3847; R. Doc. 342 at 6.
31 R. Doc. 312 at 21.

32 Id. at 5.

33 R. Doc. 293 at 4243.
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agent or material preceding the onset of respinasgmptoms”; (2) “[a]cute
onset of respiratory symptoms within 24 hours of #xposurgor within
seven days at the latest”; and (3) “[p]ersistanfc@iavay obstruction and/or
hyperresponsiveness, genkyafor three months or moré# In his
testimony, Dr. Hamilton clearly indicates his bélteat Kidd’s symptoms
following exposure to Aluma Brite conform to thisifecta of diagnostic
criteria3> UpToDate therefore appears to generally supportHamilon’s
approach. Furthermor&andy Fleet's argument is undermined Bith
Circuit precedent uphding admission of expert treating physician
testimony grounded in a similar diagnostic proceSeeSeymore v. Penn
Mar. Inc, 281 F. Appx 300, 301 (5th Gi 2008) (upholding admission of
treating physician expert whose opinions “were ldasa his experience,
training, and examination of [the pidiff], as well as [the experH’

evaluation of objective tests performed on [theamptlidf] ”).

34 Id. at 43.

35 R.Doc. 312 at 7 (“The printout that they have, which | alsmught,
on reactive airways dysfunction syndrome and imritmduced asthma | can
give you guys for your record, but-t it — it describes in a classic manner
what happened with Dermoris. Ydinow, theyre several case studies in
there on patients that are exposed to chlorine ather types of irritant
gasses, and the description of the symptoms andgyhmptomatology, the
timeline, all matches Dermoris’ medical history, danit's a classic
presentation for reactive airways dysfunction syndroomearritant induced
asthma.”)

12



Regarding DLCQDr. Hamilton doesnce mentiorKidd’s low DLCO
result as “consistent witlthe diagnosis” of RADS or irritant induced
asthma3® However,in every other mention of diffusion capacityDLCO in
thedeposition transcript, Dr. Hamilton refeisthe test to etlier (1) support
the hypothesis that Kidd’s lungs amapaired3?” or (2) exclude asthmar
other potential competing diagnosees a cause of Kiddsymptoms38 Both
of these uses of DLCO results are supported byup&oDate databas®.

The Court therefore cannot find on the record befbrthat the UpToDate

36 Id. at 5.

37 Seeld. at 6 (“[T]he DLCO measures your oxygen exchangeacay at
the alveolar level, and normally the diffusion levd carbon monoxide
should be signiGantly higher than this, and that’s consistent wdh
moderately severe interstitial type lung diseasedd) at 7 (“[Kidd’s DLCO
resulf is 55 percent, which is a moderate decrease, lwisigust above the
level we would call totally and permanently didad. So it indicates that he
has significant damage to his lung.”)

38 SeeR. Doc. 312 at 20 (“Usually asthmatics have an increased DLE®I
dont think what we are dealing with here is ju#dip old asthma, you know.
That key point makes you think ththere is a different diagnosis, because
asthma has a high DLCO and we are dealing with Dersnhas a low
DLCO"); Id. (“anxiety wouldn't affect his DLCO eithé}; Id. at 30 (“It is
possible it's an exacerbation of his preexistingdaivion, but | think t's very
unlikely given the fact that the DLCO is 55 percenredicted, which you
would not expect with asthma.l)d. at 32 (“Q. You mentioned the DLCO or
the diffusion level of carbon monoxide. How doesathhelp form that
particular opinion? A. With aema, the DLCO is typically elevated. In this
case, the DLCO is decreased.”)

39 SeeR. Doc. 293 at 33 (“[S]evere respiratory impairment is definas
a DLCO below 45 percent of the predicted valuéd),at 29 (“Patients with
airway obstruction from astha typically have normal or high DLCO
values”).

13



entries provided by Candy Fleet support a findimgtt Dr. Hamilton’s
testimony is unreliable under Rule 702 abaubert
Finally, the Court acknowledges that Dr. Schultan@y Fleet’s expert
disagreesvith Dr. Hamilton’s diagnosis. But this disagreem@&lone is not
enough exclude Dr. Hamilton’s opinions. As the RiftCircuit has
emphasized:
When facts are in dispute, experts sometimes rahffarent
conclusions based on competing versions of thesfaghe
emphasis in the amendment on “sufficient facts atad is not
intended to authorize a trial court to exclude axpexts

testimony on the ground that the court believes varsion of
the facts and not the other.

Pipitone v. Biomatrix, In¢.288F.3d 239, 2445th Cir. 2002)quoting

Fed.R. Evid. 702 advisory committee’s notegee also idat 250 (“[W}hile
exercising its role as a gakeeper, a trial court must take care not to
transform aDaubert hearing into a trial on the merf)s Other than a
reference to the UpToDate entrieshich, as noted, do little to undermine
Dr. Hamilton’s opinior—Candy Fleet simply asks the Court to take its
expert’s word over that of Kidd’s. But this is ntte Court’s role under
Daubert Candy Fleet must instead rely on thigorous crossexamination,
presentation of contrary evidence, and carefulringion on the burden of
proof[that]are the traditional and appropriate means of attackhaky but

admissible evidenceDaubert 509 U.S. at 596.

14



I Dr. Hamilton's qualifications

Candy Fleet's second argument for exclusion cong&n Hamilton’s
gualifications. Candy Fleet argues that because Hamilton is not a
pulmonologist, and has never treated a case of AlBnite inhalation before,
he is unqualifiedo offer a causation opinion in this case. Un®aubert,
the Court must ensure that a proposed expert iglifigd to testify in a
particular field or on a given subjectduss v. Gayden571 F.3d 442, 452
(5th Cir. 2009) (quotingVilson v. Woodsl63 F.3d 935, 937 (5th Cir. 1999)
But “Rule 702 does not mandate that an expert be higbbfified in order
to testify about a given issue. Differences in expe bear chiefly on the
weight to be assigned to the testimony by the tradrfact, not its
admssibility.” Id. (citing Daubert 509 U.S. at 596

There is no question that Dr. Hamilton’s educatemd experience
gualify him as ageneraimedical expert. Candy Flégbbjection is therefore
best characterized as asserting that Dr. Hamikansufficiently specialized
in a particular subfield of medicine to offer animn in this caseThe Fifth
Circuit has cautioned, howevethat “an expert witness is not strigtl
confined to his area of practice, but may testilgncerning related
applications’ United States v. Wen Chyu L.itd6 F.3d 159, 16&9 (5th Cir.

2013) (quotingW heeler v. John Deere C®35 F.2d 1090, 1100 (10th Cir.

15



1991). Accordingly, “[a] lack of specialization should gerally go to the
weight of the evidence rather than its admissipilitd. at 168.

In opposition to this principle, Candy Fleet cifesnner v. Westbrogk
174 F.3d 542 (5th Cir. 1999)n that case, the Fifth Circuieversed thertal
court’s decision “to admit an expert’s opinion tllae defendantsctions led
to [a babys developing]cerebral palsy when the medical literature did not
support this theory of causation, the expert hatlexamined the baby, and
the expert also hado personal experience that would validate his thiéo
Hussv. Gayderb71F.3d 442, 455 (5th Cir. 2009) (summarizing biolding
of Tannen. Tanner, however, is easily distinguishable: Candy Fleas$ hot
presented evidence that the medical literattdees not support” Dr.
Hamilton’s theory of causation. Furthermore, DrarHilton, unlike the
expert in Tanner, has personally examined the subject of his opinion.
Tannertherefore does not support departing in this casmfthe general
rule that experts@re not confined to offering opinions within a newuly-
circumscribed specialtySeeHuss 571 F.3dat 456 (5th Cir. 2009) “The
courts mistaken aproach restricted Dr. Carpenteitestimony based on a
requirement that the witness practice a particud@ecialty to testify
concerning certain matters.” (quotitdplbrook v. Lykes Bros. S.S. C80

F.3d 777, 782 (3d Cir. 1995)

16



ii.  Dr. Hamilton'’s alleged failure to consider otheruses.

Candy Fleet’s third argument for excluding Dr. H&mn is that he
allegedly failed to consider Kidd’s history of asth, smoking, and acid reflux
as alternative causes of Kidd's symptoms. This argant fails for two
reasons. First, Kidd disputes thatgmeoked or suffered from asthmatime
past. Therefore, whether these factors shouldonsidered at all rests on a
guestion of fact. This Court may not “exclude ampext’s testimony on the
ground that the court believes one version of the&d and not the other.”
Pipitone 288 F.3d at 249 (quoting FeR. Evid. 702 advisory committee’s
note). Second, and more important, Dr. Hamiltorfersf reasoned
justifications for discounting each of these compgtcauses in his
deposition. As noted, Dr. Hamiltomaintains that Kidd’s low DLCO score
diminishes the likelihood that Kidd’s symptoms &eaised by asthm®. Dr.
Hamilton alsoconcludes that smoking is an unlikely cause base&idd’s
age, andhatsevere acid reflux leading to respiratory symptosnsa typical
in patients that, like Kidd, are not significapbverweight4l Candy Fleet

providesno argument or authority suggesting that these amichs are

40 R. Doc. 312 at 2Q
41 Id. at 18, 20.
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unreliable. To the extent Candy Fleet feels they are misguidednay
challenge Dr. Hamilton'sonclusions through cross examination.

Iv. Errorsin Dr. Hamilton’s records

Finally, Candy Fleet asserts that errors in Dr. Hton’'s medical
records undermine Dr. Hamilton’s reliability and pgwort excluding his
proposed testimony. Candy Fleet did not, hesve attach these records to
its motion, and the Court is therefore forced twegl the effect ofthese errors
secondhand from Dr. Hamilton’s deposition. The d€ipon suggests that
on three separate record entries, Dr. Hamilton andther doctor at his
practicemarked Kidd as approved for either “restricted dudy “regular
duty.”2 When asked about these notatioBs, Hamilton stated that they
were ‘typographical error[s],” caused by either talses in entering
electronic records or transcription ers by Dr. Hamilton’s secretary.
Candy Fleet offers no authority suggesting thathseirors justify exclusion
under Daubert nor any reasons why these mistakes undermine Dr.
Hamilton’s ability to reliably diagnose Kidd’s ailemts. The Court therefore
finds that these errors are fodder for cross exanonatather than grounds

for exclusion.

42 R. Doc.31-2 at 27.
43 Id.
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V. CONCLUSION
For the forgoing reasons, Candy Fleet, LLC's mottonexclude the

testimony of DrJohn Hamilton is DENIED

_,‘4‘44 Vbzeto

SARAH S. VANCE
UNITED STATES DISTRCT JUDGE
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